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PREFACE. 


CERTAIN  offices  of  great  importance,  connected 
with  the  law,  are,  in  general,  executed  without 
die  aid  of  professional  preparation.  Yet  some  ac- 
quaintance with  various  branches  of  the  law  of  Scot- 
land is  indispenable  to  the  easy,  secure,  and  satis- 
factory discharge,  of  the  duties  respectively  attached 
to  them.  To  supply  such  information  is  the  design  of 
this  Treatise. 

The  history,  constitution,  and  nature,  of  the  seve- 
ral offices,  are  explained  in  the  First  Book.^  Separate 
diapters  are  allotted  to  the  office  of  Constable,  of 
Gxnmissbner  of  Supply,  and  Conmiissioner  imder 
tbe  Comprehending  Acts. 

The  office  of  Justice  of  the  Peace  required  more 
teul;  The  Office  in  eeneral;  the  Sessioiis  of  the 
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Peace ;  their  general  Jurisdiction  ;  their  Civil  Powers  j 
the  Duty  of  Justices  under  the  Small  Debt  Acts; 
the  Criminal  Jurisdiction  of  the  Sessions ;  the  Rules 
of  Evidence  by  which  their  Decisions  ought  to  be  re- 
gulated ;  the  Form  of  Process,  of  Decrees,  of  Re- 
view,— are,  therefore,  explained  at  large  in  separate 
chapters. 

This,  however,  is  making  the  magistrate  acquainted 
with  his  powers  merely.  In  the  three  succeeding  Books, 
therefore,  the  subjects  are  explained,  with  which,  in 
the  exercise  of  those  powers,  he  is  necessarily  icon- 
versant ;  under  each  head,  care  being  taken  to  men- 
tion, particularly,,  to  what  magistracy  jurisdiction  be- 
longs ;  whether  to  Commissioners  of  Supply,  or  to 
Conmussioners  tmder  ComprehendiJEii^  Acts,  or  to 
Coiistables,  or  to  the  Sessions  of  th^  Bsace,  or  to  m^ 
difvidual  Justices  of  P^ace  ;  and  whetfier  to  one,  two^ 
or  more  Justices ;  and  whether  it  belongs  to  these  ma- 
gistrates exclusively,  or  in  common  with  others  also ; 
particularly  Judges  Ordinary,  that  is,Sheriflfe  and  Ma- 
gistrates of  boroughs,  the  native  jurisdictions  rf  our 
common  Uw. 

The  Public  Peace,  is  the  subject  ef  the  Second 
Book,  which  consists  of  three  chapters  :  the  first, 
ccmceming  Breaches  of  the  Peace  J  the  second,  con- 
cerning Preventive  Justice,  or^  the  precautibns  to  be 
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taken  by  magistrates  for  preserving  the  peace ;  the 
Airdj  conceming  Vindictive  and  Remedial  Justice, 
or,  the  measures  employed  for  punishing  and  redress- 
iDg  the  breach  of  the  peace* 

The  Third  Book  treats  of  the  Public  Police;  or  those 
regulations  which  have  been  made,  for  preventing  Idle- 
ness and  Vagrancy,  for  establishing  standard  Weights 
and  Measures,  and  respecting  those  other  multifarious 
partioilars^  attention  to  which  is  essential,  if  not  to 
the  existence,  yet  to  ihe  health  and  vigour  of  the  body 
politic. 

Under  the  hesjd  of  Rural  Polity,  such  subjects 
are  arranged  in  the  Fourth  Book,  as  seem  to  be  con- 
nected with  landed  property ;  and,  of  course,  neces- 
sary and  interesting  to  country  gentlemen,  whether 
in  the  conxmissioa  of  the  peace  or  not. 

Relating  to  the  Anny,  Navy,  Militia,  Revenue, 
various  dut^  are  incumbent  on  the  above  ma- 
girtrates :  Under  the  head  of  Public  Polity',  these  are 
the  subject  of  the  Rfth  Book ;  which  concludes  with 
two  chapters,  the  one  conceming  the  Customs,  the 
other  concerning  Uie  Laws  of  Excise* 

I  HAVE  endeavoured  to  express  myself  in  language 
perspicuous  to  ^^:  reader.,   Bujt  magistrates  should 


Iv  PmjtFACJs: 

iSteiV  tire  langtttgfe^  of  Ithe  Kw^  ^vRk*^  tHfey  adimmsfcr. 
Technical  tenitei'  tK^tfore;  totiW^  h6t;  \vith  pfoprkty , 
be  a!togfethe!r  flailed;  '  Thetf  nletafirig,  ^hotrever,  is 
eithei*  explained  in  a  n6te,t:)r  obirJcms  frotnthfe' context. 

■  ■      _  "I  _  I 

4 

hi  quotihg^^'  decfeiofts  from  printed'  books,  I  ge- 
neWlIyniehtioit  my  iLuthority^  Whete,  s^akl,  they 
have  either  beeri'*aJten  doKim  byVifiyself^  ot  tdTfaciwd" 
cated  to  me '  by  my  professional  friends,  I  have  al- 
m^^d^yd*  kad'  i^'^(»ppQfm^^  perusing i  the 
]^tedpi^^  I»id^'kid6m>  0pM'  giiing<  tbe^/pMdse 
^^Mtrfbof  tftedfe<^«Ml  Theoniy  ^riinDed^f-eportsiofthe 
'd^^ones  ^f  itfhe'a^bMnfkl'^uitid  s^et^/'flSlc^Madauriib's 

6dn^'<1M^'  ^he'^a^  >lii^(iAhi0tji JSs^^bdvq- 
^ette^'^^b^^^vWi^-ii^^  4{^t6d4n 'th^pIanJ;  Ek- 
'ii^dh^/'tfi^t%Aitre:;^'MMe  tiote  c^d^fikrfis  ^wHen  1  had 
'W%j^^!tM«uifi«f  ^f^b^ng^pf^S^ltl^  tb«  Gdurt  of >  jus- 
ticiary myself,  such  as  I  have  occasion  tb  mentidn 
are  taken  either  from  the  Books  of  Adjournal  (Re- 
tijte^a>Wth<^Colfi*«F  Jutticfefi^^i W  fiK)nv  Mr.  Hukne's 
^<!idtt!ttfentari^  on  ^iie'Ciimina^  €bi 

^WiJmy  ^cca^hs^  sAf^le^  iir^^  admit  o£  parti- 

'^U/^^  bckiKy^ledgmenrj  that  Mesieemed  pekfotmahce 
Ik^'iftled  and^fetdlttut^'fflyprogvesu^n    ii d  : 

*i^  THMlt^reatioe  ii  divided  iotxii  tekt  and  notes. .  in  the 
filfifi^r,  the  prificipfes'Of  )Mr^  areifitited  ail  ccncisely  as 
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or  aiti«Qiy  c|?w^ 

bfBf^rwlm^iib^^c^f^  to  judge  of  tbeac- 

cunury  of  the  statement  in  the  text.  Appendixes  are 
added,  ^^oiUaiiMoK.sucb.  Statutes  a^  Justices  of  Eeace 
bafe  uipst  frequmt  occa^oa  to.  coxwilt,  with,  a  jQoUec* 
a8o.«fTWaiTaiitB»/aad<>ther  £oin^ 

vjiTp«tTrth(^  iBSotm^Am  tymotj^  rmf  be  obt^ine4,9t 

aig^rtberofis  |>t«i(ae4  U^Mch  iVolui9^>aiCc^ous.7^^ 
^i€oiilcftfe$l«Qdi<Q  the  last!. Vr(^«^.jA^  J»  4m44^ 
a^Bfy  ivtk  a^ihabiffiiia)  ludmr^o  tl»».|)kitwfti44p* 
pdidi^ta^  as  «dlra&  ^  ,1be  Tetct  }i  ai^  contadnii^,  .uii- 
der  the.'diipclfd'/'n^tl^frEnd  ^^Ca^e^'f.  references^  net 
iD'the.iivhole  doeJAons  and  statutes  a;ie»tionedi&,fbb 
Tteasise^  but  to ,  suchoaly  as  it  seemed  material  (o 
distinguish*      -r 


This  plaa  i«  intended  to  answer  two  different^ 
hat  ie^uaUf  necessary!,  piurposes^  It  is  intended 
that:  tite  te&tt  notas^  and  appendixes,  together,  shall 
affisord'  ttfaat  (paxticidar  .information  vhkh  may  be 
occasionally  necessary  in  real  bumess  i.  it  is  jbtead- 
ed,  again,  that  the  regular  perusal  of  the  text 
aknSB,  shall;  giw  the  omgisttate  that  general  s^quaint- 
aoce^Mth  thet>.^9ii9le.jrange  of  his  po\irer$;  with()iit 
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\rhkl^  lie  caimat  Hlidofaai^ge  •his  dvntf  atiior  widi  satis- 
fycdon^or  credit ^  of  saf^j  eveatbmigh  he  may  have 
tha.^^l6(5t«ffldmo«t'a:tcf$8sibl6'm  of  iq^l  in* 

fbrmalioii)  lying  oH  his  4iesk,  to  consult  occasioiisdly* 

That  eitherii^ect.JKis  been  completsdy  attained, 
it  ^pnHild  be  great  presumptioii  to  imaggine*  Amidst 
such  multiplicity  y  there  most  be  both  inaccuracies  and 
omissions.  This  only  niay  be  safely  said,  that  nothing 
>«4ik:h.app6ared,to  bexisefeii  or  neoessary  has  been  in** 
tentionally  omitted ;  whil^  every  tlung  that  seemed 
likely  to  discourage  the  general  reader  fi:x)m  the  regu- 
lar penasal  lof  tbettsxt  has  been  cairefuUy  excluded 
fifjpmit^  the.  detail  1  of:  authorities,  «CiaEtutoiyqiiota- 
tioos,  and  mmalur  :o£  decided  cas^,  whiefa  even 
j^ofeanMudireaders  find  tedious  snd  ui&sokY^^  beiii^ 

generally  ioserted  in  the  ndtes.    >' 

I  I   ■  ■.        , .        -      '  ■ 

If  I  have  not  succeeded  in  the  latter  object,  the 
&ult  cannot  be  imputable  to  my  subject.  In  an  inqui- 
ddve  and  inusUigeat  s^e,  when-fesr  branches,  even  of 
abstruse  science,  are  any  longer  exohisiyely  confia^ 
to  the  schools^  is  tfaene  aay  thing  in  the  subject,  at 
least,  that  should  Hmit  to  piofessioiiai  readers  the  re« 
gular  perusal  of  a  general  view  of  some  important 
parts  of  our  municipal  institutions  ?  Every  person  is 
bound,  as  well  as  interested,  to  acquire  some  know* 
legde  of  the  laws  by  which  he  is  governed  x  Besides, 
jurisprudence,  more  tlian  almost  any  other  depart- 
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mem  of  ^tn^j ' JB  c^memed  irftb  gMMtl  ItMrtture, 
wA  tiie  sdence  of  ^  individual  and  of  the  specie^ 
18  weO  9A  vriA  the  sfeitioiial  HiaiAei^  histoxy,  and 


».• 


But  cheze  are  peculiar  mcendves  to  undertake 
a  work  intended  f<Hr  the  perusal  of  the  country 
grademen  of  Scotland:  Their  attention  to  legal  know- 
ledge is  observed  bodi  by  Sir  William  Black8tone% 
and  hy  the  late  Prime  Serjeant  Browne^  of  the  Irish 
bvvas  an  iesample  worthy  of  imitation. 

From  the  variety  of  subjects,  contnied  in  thisTrea- 
dse,  it  will  appeflJ'>  that  the  discharge  of  important  du- 
ties is  eKfiected  from  country  gentlemen*  Under  free 
CQiisatutions»;th€(  interest  erf*  the  crown  and  its  sid>|ect8 
020  never  be  opposite"".  Private  individuals^  therefore, 
iridiout  risk  or  jealousy,  may  be  intrusted  with  the 
execution^  of  public  fanctions.  Hence  the  inclination 
of  the  Bridsh  mooarchy  to  dispense  the  blessings  d£ 
bwand  govammdnt^  as  well  as  to  maintain  the  national 
ddGence,  by  the  gratuitous  instrumentality  of  the  nobles 
and  Tgenfiry.  By  the  upright  and  able  discharge  of 
d^ose  frmctions^tdiey  cherish  in  the  minds  of  the 
lover  .orders  that  ispirit  of  subordinadon  and  respect-. 

•  I      I  ;"   ■    •  '  ■■  ■  ' 

*  Comment.  Introd.  p.  3. 

*  X^ectdres  on  the  uivil  Law,  Prcf.  and  Lcct.  i,  12. 

« dflj^  Wffiatt^i  tettet  to  the  EsUtcs  of  Scotland;  Scott 
Actt»  VoL  iiji;  p.  1879  wudl 
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(ul  attachment  to  raik^  "which  is  the  stsro&gest  tie  oi 
the  social  union;  and  thus  pMmote  the  influence 
and  consideration  of  their  own  order,  whilei  the|[ 

render  essential  service  to  the  commmiity.  Where- 
as, on  the  oth^'  hand,  even  by  declining  those  of- 
fices, it  is  in  vain  for  the  landed  proprietor  to  flatter 
him^lf  with  the  hope  of  escaping  altogethef  froiti  the 
sphere  of  piibli^  usefuln^.  As  an  heritor y  merely, 
the  law  reaches  him ;  and,  undto'that  ii|ipdlation;  as 
we  shall  see,'caHs  him  to  the  pelifeitaaitce  of  Various 
duties :  So  deieply  is  a  teiIaAldfc'i6tt  die  spfritfeli  'c^ier- 
tions  of  country  gentlemen  ii!rter^Vtti-int6  our  kites 
todconstihitkwr'-  ^  •  •    "     ''-''''  ^-'^  '^•'   "  •-  ''^    ''- 

''  Ik  Scotland^i^dndided,!  th«rt  M»uiti>e  ho  spdlogf  "ht 
any  gendeman  wyUng'to  dgcKiUetfibedfficeyiiii^tthdeeL 
lar,  of  Justice  of  the  P4!ace,>  ^dppised  to  be  thehiost 
diflicult  and' tronbl^dnie,  as  it)  kike  ttioet  impdrtatit. 
The  most  burdensome  part  of  the  duty  of  the  English 
Sesaonik  of  the  Peite  ir  hefeyiAbft!  ehrirdy  devolved 
upon  the  Sheriff,  tlrhdte  office! 'in;  Eh^lairitf  is  tterfel^ 
ministerial.         -     '^-  -:  i  >'^>^'''-^"  i----^  ^^-■>  •  ^i-  n 

£v£RY  assistance,,  however^  ia>du!ert6»gtotiem^n<i}i 
die  gratintoiis  discharge*  of'  pnbliii^tftiesi^  In  Sng^ 
land,  William  Lambacd^  Lincoiii/^^  i^  pubKshed 
his  famous  Irenarcha  in.  the  rngn  ^of  ^jueen*  Siiza* 
beih;  Michael' Dalton  of  Lincdiafsi  Inn,<^«pliblished 
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^  die  Gonfiitry  J«Bdee/^jll  the  reign  of  James  I;  and 
fasllf,  fbe  bte  Dp.^Borny  ids  ^  Justice  of  the  Peace 
lad  Pifiri^  Oficer^^'  in  the  reign  of  George  IL 
There  £u^  seventtotfaer  £n^h  vritetii  on  the  same 
sid>ject^  besides  those  three  standard  authors* 

■  •••  ■■      :  ■     *    f  '   ■•■■■ 

In  Sflorlanc^  Mr*  WiUiam  Forbe^  advocate,  about 

the  beginning  of  t^e^  faist  pentmy^^publisl^ed  a  small 

Tolume^  eotklecl,  :^^  'X^>d)iUy  and  powers  of  justices 

«  of  ih^.  p^e  jfft,t^  KHt  .pf  ,Qrm,  Britain  called 

**  ScottW^rr'  ,ft  <wts)ipft#ttilt5;n¥>f^,tJ^A ^  ab8t??a^ 
of  th^  twi^  g^j^pj^^^fifm^^^^ 

c  38,  and  some  observaiions  concen^^g^^e  CMStqms 

and  excise,  which  are  little  adapted  to  the  present  state 

€l.tl|Q!»0  bp(«nche94>(anr  law4  J^Hfratatitbfenime  his  book 

w9^^ivi^tteQ>  i^t^P^wUM  coQwl0redias^a«oflq>lcfie 

gvkieio  justic^X)£(  jpeacq ;  .and  wbaft  changes  in  tke 

hsa  have  since  tak^ea  place  .may  be  leasily  ims^ined^ 

0 

A  report  geppraBy,preyails,,  tha^  <jh^  late  Andrew 

C^rpf^e^  Ksiq.;a4yP9a^er».fr^;FW?^®^^fw  the  press,  a 
work  concerning  justices  of  peace.  But  the  only  work, 
Mr.  Crosbie  had  completed,  was  a  large  commentary 
oortbe Jlct[l7(Xl,j^^]f(W  prevestiilg  wrongous  imprison- 
9att:'!  Aftoiwltfdsihepduded  ill  hit  plan  die  gen^ 
idoctiijie^  conctrsSng.  statutory  joffencte,; : tb^  t^veaue 
liiiSti  andJi)d6ed  iripst  ofithose  statutes  &e  execution 
tCtrbkhjisJntlrusteft tajtsticesof  jidaoew  'ThTe msmu^ 
8cr^  was  in  the  hands  of  a  bookseller,  but  retiuned 
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for  feithef  alteititions.  Mr.  Crosbie  did  not  live 
to  finish,  a(t  least,  the  additional  part.  Since  his 
death,  this  work  has  not  been  traced  ;  although  the 
commentary  on  so  popular  and  valuable  an  enactment 
as  the  statute  1701,  which  must  have  involved  the 
discussion  of  many  interesting  principles  of  criminal 
and  constitutional  law,  w'btild  be  received  with  avidity 
.from  the  pen  of  that  celebrated  lawyer. 

The  late  lord  Gardenstone,  «ome  years  before  his 
deadi,  began  u  work  on  the  office  of  justice  of  the 
peace,  on  an  extensive  scale,  in  the  form  of  a  dkrticm- 
ary,  and  continued  it  to  tHe  letter  O.  Of  this  mami- 
script,  which  iS  in  the  possession' of  Francis  Garden, 
Esq.  "of  Ti^oup,  r  have  beeti  fiivoured  wth  the  use, 
sbdihave  thus  ted  the  pleasure  of  recording  some  of 
the  teg)d  opinions  of  thtt  ttble  and  intelligent  judge. . 


.'  i»  • 


r  . 


'  The  late  Archibald  Murray,  Esq.  of  Murrayfield, 
who,  from  the  records'of  the  Sessions  for  the  county  of 
Edinburgh,  appears io  have  been,  for  many  years,  a 
veij  active  Justice  of  Peace,  drew  up  a  short  summary 
of  the  duties  off  this  magistracy,  under  the  title  of  *^e 
^^  Scots  Justice  of  Peace  Fade  mecitm.'*  This  manu^ 
script  was  obligingly  communicated  to  me  by  his 
grandson  John  Alexander  Murray,  Esq.  advocsate. 
And  Lord  Woodhouslee  did  me  the  favour  to  pm  into 
my  hands  a  printed  sunmiary,  on  a  larger  scale^ 


teem  up  for  the  county  of  Inverness^  by  hisisetf 
and  Simoii  Fcaser,  £sq».  the  sheriflf-dqiute. 

Iq  1788,  a  i^rk  in  twa  volumes,  quarto^  was  pulv« 
liriiedt  amier  the  title  ^^  the  OfEce,  an4  Power,  ai4 
*  f  unsdicticHi  of  Justices  o^  the  P^sice,  and  Coaunuh 
^acMiem  of  Si^xply/'  fay. Dr.  Boyd.  Qf  tbis  per^^ 
fiunmance  I  shaU  say  nothiog;  because,,  had  there  heeA 
any  hope  of  rendering  it  uaefiil,  by  $uch  alterationa 
ai  it  18  allototabte.  to.  make  on  the  lOvork  of  another, 
the  present  puMicarion .  .would  never  have  beeii 
Aoagbt  o£        '  .     ; 


■ .' i .  *. ■ .  .  J  /  If 


A  TnxATiaiy'sdchQ&thia'iSt intended  to  be,  appean 
tboa  tabe  iKcesBaiy4  /Aslhave  not  the  advantage. of 
bong!  myself  personally  iCooverBant  in>  the  •  eaoecution  of 
aayof  theofficeaiiereSBeated  of,:nnich  paoM  have  been 
taken  to  supply  my  delficiency  in  practical  knowledge^ 
The  books  of  the  sessions  of  the  peace  for  the  county 
of  Edinburgh^  have  been  regularly  kept  £rom  the 
begmniog  of  the  last  century*  For  many  years  the 
aedeniots  ivere  usually  attended  by  the  Crown  Counr 
idf  and  several  Senators  of  the  College  of  Jus* 

• 

ac&r  Theie  mrooedft  I  perused  regularly,  and  made 
aich  extracts  ad '  l  thought  would  be  useiul  in  this 
vmk.  &i  the  Records.  lOf  the  court' of  justkiary  I  had 
an  opportunity  of  seeing  diose  cases,  where  the  sen- 
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tences  of  justices  of  prface,  in  Afe  cacefdfie  of  thdr  cri- 
minal jurisdiction,  had  come  undier  the  review  of  that 
court;  and  many  of  the  recorded  pleadings  c<mtaA 
much  leammg  and  able  disqtdsidon  ednceming  *  Am. 
miagistracy  •  Farther,  very  particular  queries,  concerning 
the  practice  and  forms  of  i»^echire,  wem  tUmsmitiEd 
H^  the  clerte  of  the  peace  df  the  several  counties :  i^onr 
every  quarter,  aiid  almost  every^oounty  of  Sootlandy 
I  have  been  iavouned  with  distincti'  iatelltgent,  and  co^ 
pious  answetid.  Tb^,  for^Whidh  My  sincere  tfaanli)xi 
are  due,have  4fibrded  me  theiiestfiossibie  maieriais  for 
giving  a  safe  and  correct  view  of  a  diiEcult  subject  on 
which  there  is  fi^  printed  mfottn^on.  Likewise  ^  to 
my  friencte  at'the  bai^*^ho,'as{  sheriffs,  jusdoe^  of 
peace,  and  country  g^tlemen^*  have  occasioa  to  knew 
the  practice  of  .tht^  reqieciive  coonties,  Itm^ntixay 
oral,  and  soine  written  commttnicadoQS^  which  tQattfw 
rially  aided  me  in  this  part  >of  my  subject*  <  >  /  > 

To  Robert  KamUton,  Esij^,  .advocate,  I  a^p  indebt- 
ed for  being  able  to  preseiu;  ,to  th^^  reader .  ,Oiiy^ 
Cromwell's  Instructjons  to  Jkistice$  of  ^e^e,  Ay^|%^ 
could  not  be  found  eithei;  in,  the  public  RegQ|:ds  offif. 
the  Advocates  Library ;  9f^  fof .  every  ofl/ier  a^^s^t^ 

ance  that  could  be  aflforded  me  fro^i  .his .  va|uf4;>lc; 

- « 

collections  coAce^Wg  the  lays  ,an4  histo^  of  1^9^^ 
land* 


•  r       r  .  ■  1  •  r  ■  -     .  ,  ■v 
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to  James  Clerky  Esq.  sheriff-depute 
qCifae  cpuoty  of  Edinburgh  for  infprmation^  which 
l8^  of  eBsendal  ]uae  .in  some  of  the  most  important 
pTiictkaL  chapters  of  the  work. 

II- i  •  i".      ^  '■      . . 

^IW  i  chapter  conocpri^og  the  regulations  for  the 
oaafenaiioe  of  the  poor^  being  a  subject  connected 
wAl  codeaasdal  law  and  practice,  was  perused  by  the 
jcrefend  Sir  Henry  MoDcrieff  Wellwood,  Baronet,  and 
by  the  reverend  I>r«  ii^nlayson,  who  did  me  the  favour 
to  commamcafe  to  me  their  remarks  in  writing. 

Ih  the  Laws  of  the  Customs  and  Excise,  from  the 
awhyliciry  and  frequent  change  of  enactments,  ac- 
OBicy  is  not  eaaly  attained*  The  two  chapters  con- 
cening  these  subjects,  and  such  passages  as  relate  to 
AeStanp  Acts^  w&re  revised  by  gentlemen  of  official 
experience  in  tbeic  respective  departments. 


The  chapter  concerning  the  Small  Debt  Act,  that 
coDcenung  Masters  and  Servants,  and  most  of  the 
Azpctrs  of  the  Fourth  Book,  and  the  Appendix  of 
StQe^  were  revised  by  Mr.  William  Macfarlane,  cleric 
to  die  s^iiet,  to  whose  acquaintance  with  the  whoAt 
roudn^  of  the  buaness  of  a  jnsdce  of  peace,  and  com- 
nnsooner  of  stipply,  I  have  been  mudi  indebted  in  the 
coorse  of  this  work. 


ziir  Preface. 

If  I  flatter  myself,  that'  my  errMs  and  omissions 
are  not  numa^us  or  materisJ,  it  is  on  tbese  aids  I 
rely;  and,  especially,  upon  die  regultar  revisal  of  die 
whole  work,  sheet  by  sheet,  without  onees^ceptidii^bjr 
the  Right  Honourable  Judge,  under  the  sanction  of 
whose  name  I  have  thehonow  ta  pcesiie&t  k  to  the 
Public.  ' 

EDIltBURGH*  ^ 

Ith  January  18(NL 
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lifications, 230 ;  protections,  237  » EngHsh  law,  238  ; 
payment  of  witnesses,  239  ;  swearing  of,  240 ;  com- 
pulsory process,  ib.  ^  form  of  the  oath,  ib.  quakers, 
242  ;  peers,  &c.  244 ;  sovereign,  ib. ;  purgation  ia 
inuialikus^2A5  ;  enmity  ib. ;  protest  for  improbator, 
248;  proper  time  for  objecting  to  vntnesses,  ib. ;  Dis- 
qualifications, 249 ;  incapacity,  250 :  children,  25 1  ; 
infamy,  ib.  relationship,  253,  255 .  cpunsel  and 
agent,  255,  256 ;  interest,  ib.  ;  Examination  of; 
when  opinion  is  evidence,  258 ;  questions,  259 » 
explaining  his  evidence,  ib. ;  if  previously  prc- 
cognosced,  ib. ;  Examined  separately,  ib. ;  one  wit^ 
ness,  260. 

6,  ClRCVMSTANTLdTE^  261. 

Presumptions,  26l. 

7,  GENERAL  RULES,  262. 

private  knowledge,  ib.  legal  evidence,  263  ;  the  best 
evidence,  264  ;penuria  teftiumf  ib. ;  hearsay  evidence 
265 ;  affirmation  to  be  proved,  266,  267* 

aiF.  VII.  OF  THE  PRQCESS,  268,  281. 

^  1,  SUMMONS  OR  COMPLAINT,  268,  271  ; 

Non.<ippearance  of  the  pursuetf  269 ;  of  the  de- 
fender, 270 ;    pleadings  when   in   writing,    271 ; 

proofs^  how  taken,  ib. ;  diets  not  temporary,  ib. 


^  CeNTENTS. 

•  ».  ■•      . 

J,  2,  DECREE  AND  EX  EC  VTX ON,  271 1  * 

,  .Honu^^jmdcs^ptjony  271  :  acU  of  wardingt  ib.: 

poinding  an(i  arrestment^^/^  ;  imj^sonment,  ib. ;  ^ 
aliment  of  "a  baaUrJ^'ib.  diiraet,  ^4.  ^ 

3,  EEVIEW,2?5;  ^ 

^^  « 

Defeoder^ib*;  pursuer,  ib.;  public  prosecutor,  lb.; 
privatet  ib«f  app^  to  %h^  quarter  sessions,  ib. ;  to  ' 
the  circuit  court  pf  juatjciary,  276    advocation^ 
277»  278  ;.  suspension  and  reduction.  278 ;  extraor- 
dinary,  279,  280,  281. 

Chap.  VIII.  OF  O^NST^BLE^,  *§8,  ili'. '         * 

4  I,  O^  THE  OFFICE  IN  GEJiSRAL,  282,  28S. 
,  ,.  ;    iMiififpt  4ia)e8yj:^2;  ,  p|^sei)^.4utie9,  283. 

'     t,  ''AfTOfHTBIIBNT'Or  CODTdVABbfiS,  283 ; 

'  '* *f iVfe  fdril6t  itieee{)ti«iig/  4mIIs  283,  284. 

3.  TIIEtR  i^OWErt^  ''AS*C6N8ERVaT0RS  OF    THE 

'        '■'■■'•*  •'4TACfE,2i4;2*Tj'*^'    ^^-•'- 

Aftrays,  284  ;  hot  words',  ib. ;  pursuit  of  attrayen, 
285  ;  of  a  fcloh  breakirfg  ol^en  Sbors,  ib. ;  callioir 
for  the  assistance  of  the*  bystihflcrs,  286  ;  appre- 
hending vagabonds,  ib.  deserter,  ib.  what  is  to 
be  done  after  arr^t,  'iS.  fpay  lie  imprison  of  bis 
own  authority,  ib.  I  cannot  co&imit  for  trial,  ib. 

4,  AS  OFFICERS  OF  JUSTICES,  287,  305  ; 

Ciuttoo  of  the  ps^rdes^  Mfl'  of  ipkn^kev  W6  ; 
arrestment  ib.  j  poinding  of  moveables,  296, 
2p7.  ..->',. 

e,  CRIMINAL  WArIiANTS;  S05,  309  ; 

Rules  as  to  constables  actuig  out  of  their  respect- 
ive districts,  ib.  ;warFailt  to  two  or  more  jointly, 
ibid,  assistants,  306^  maf  kc  appoint^  a  deputy, 
307  I  notification  of  his  errand,  ijb* ;  bbzon  and 
baton,  ib. ;  if  a  known  officer,  306  ;  is  a  constable 
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flUigtd  to  part  with  hii  wamat  to  aoy  one  fiar 
bipectioDi  309* 

\  V,  TAKING  THE  POWER  OF  THP  COUNTY,  909,  SI  1. 

Dutj  of  tlie  liegci,  309 1  of  the  magiitratet,  ib. ; 
restoring  the  goods  to  the  owners*  3 10 ;  rising  of 
the  count]^  ib. ;  punishment  of  those  who  refuse 
their  aid,  ib. ;  whf^may  raise  the  county,  311  ; 
foite  €omUinf$  when  pvoper  %  who  ought  to  join 
itf  ik  I  who  ar9  e|LC9>ptedfl  ib* 

f,  AQRB9T  IN  GBNBBAL,  91 1,  919. 

In  the  aigbtf  ib. ;  hf  wordit  ib. ;  locking  the  door, 
sb.;  retakiQg  after  arreit,  sbt;  let  go  on  his  promise 
to  return,  ibft  I  if  he  voluntarilj  .  returns,  312; 
what  happens  after  arrest,  313,-  may  the  war- 
rant be  for  the  time  departed  from,  ib.  ^  if 
order  for  immediate  ^mmitment,  ib. ;  warrant  to 
|>reakopendport|ib.;  search  for  stolen  goods,3 14; 
can  a  prtvate  person  break  doors  to  arresting  on 
suspicion  of  felony,  ib. ;  difference  betwixt  a  pri- 
vate person  and  consuUc,  ib. ;  power  of  killing, 
ib. ;  in  the  case  of  a  civil  warrant,  ib. ;  of  a  tress* 
pass  or  breach  of  the  peace,  315  \  English  law, 
ib.;  what  justifies  the  coQsuUe  in  kiUingy  3l6; 
right  of  killing  in  the  execution  of  criminal  war^ 
laols,  317  ;  private  ptrions,  ib. ;  law  of  England, 

f^  a.  OF  c^mmtssmffMM^  usdmr  thm  comprebesj^ 

ma  jiCT9,  3S0,  394. 
I  1,  THSXR  OEIGIN,  390,  391. 
t,  KIZXO  WIJLLIAir&  ACTS,  391. 
S»  BRITUH  ACTS,  399. 

Who  may  be  comprehended,  312^ 

K  iiSFUSW,  399,  594. 
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^   I,  OF  THE  OFFICE  IN  dfiNEtlAL,  325. 

,       2,  J^QWiN^ATIQ^.  3«6. 

«,  QUALIFJCATfQF,  aije-  -        , 

Exoeptiooty  338*    .       .^  .   v 

'i    '     •     4>  OATHS; 398.    ■'•.  ,:  = -'.-i*    '- : 

IFnotukeaAiniBfty;  SM.    ^ 

6,  OF  THE  CLERK  AND  COLttiClbll^  3i^9,  330. 

6,  TIME  ANb 'l^LAci^  oi^WfiE-rtNci/M* 

Notwith'standing  in  aiiiouVhmcnt*  may  the  convener 
call  a  geoqral  m^etingy  3db  i  if  there  1)c  nd  convener^ 
lb.      ' 

rj  r.    hi.:    ■..iwl!fi-.iJ+   ).  f;iol.'   ,  .'U      '»■?':    ■        !     > 

ifcil;^..!!  ,  Uw''.    ^i'lddorn;  (f-  J-  'jifl*l;i.  hi:,  i   I  .• 

•J'    .•■1,^'^r.    ,  .<i     ,b;cOqqifr    noi '/.i:f(i.i:o '^    .   '0« 

■ '" '"     '  BdOini  l£"OPTHE  PEACEj^as,  477. 

.  <:naF.  li  ej\]iRfiMJiBS  QF\SHJR  P.^4C;fiy  SSp^  378* 
••Vi;'l»BKErfAl^^ffew,  «8^-  ^  '  ''^-'  '*'  .  ^»- 

-  '  •  '  ^fiidtcniW;  ddhftSWi'StfiH  te^tirigin,  335  $  its  more 
limilr4«3is^ilrAi-  bre9QH^of^t^cc>  ib«juti|)eir 
division)  ib.       ^     ^  . 

Treason,  336 ;  how  far  it  falls  under  thejunsdictioii 

of  justices  of  peace,  ib. ;  treason  by.  the  old  law  ot 
'  i^cotpmd/'itK '^ncrti^  treapd^^  ;  treason,  its 

^icjen  prancties,  ^38  ;  jit//,  c6pp296ing  the  king's 

*  c  .  ^.--  ,    .1  dc^tB/ite. ;  new  tre^ns,  343^;  metliod  of  trial  for 

high  treason,  ib.  ;  sedition,  345  ;  punishment,  347  ; 

lca8i%4nlddngv  848  i  Mk{6i^  Sb'WbkV/ib'. ;  Queen 
^.M  vi        .;  i'<AniitU  tct,  -dfodujmg  «tl|d  ^punialiment  to  be  only 

arbifrary,  349 »  tumultuous  petitioning,  350  ;  as« 


.•>-:.M.-Ti 


I  •*■' 


III,  c.  79,  3^^  i  cxccpti(lfii],333.  ^  free  maMn,  ib. } 
penalty  and  method  of  procedure  uafler  the  natute, 
iS*  i  mitigation,  ib. ;  diwrd^^  liOttM*,  lb. ;  printing 
preueif  3cc.  ib. ;  tlit  of  tfpH^  Si.-  ftt.'  |  afixiog  the 
pnnter't  name  and  6etigofHioih\ib'i'  tearching  for 
tinpected  printing  preueM  md.  ^I'pa*  and  arretting 
offiniden,  3^  j  dOiGcorgc.lJf  It  ^7-  ^9'  (<curiog  the 

14,  PHiy^TE^^pHp  (JF  Tp|E,f^^(f^  351, 

Riot  act^S/  ^  aumber  of  riotf fi,  ib^  order  to  diu 
ffne,',ih.  i  JpiB*  of 'pro«Iamat]OD|,.358;  who  may 
make  proclamatKni,  ib.  j  what  justify  an  order  to 
diipene,ib. ;  whea  is  the  proclamation  unneccMary, 
ib. ;  if  it  be  oppoKd,  ibt  >|  if  % '&{>  ^  ^b  be  kiUed. 
ib. ;  what  is  a  beginning  to  demoliBh,  3^9 ;  damages 
due  to  the  lufiercT,  ib. ;  is  lo»  of  furniture  and  other 
pcTMnal  fundi  idBUded,  ib. ;  mobbing,  3€0 ;  English 
law,  36l ;   combination  lupposcd,  ib. ;  private  ob> 

part,  ib.  I  punishment,  3(X,  367,  368  j  affray, 
-"i6^-37d,'»71'i-V*«ibUitiS\a«^hyu«ierC  wondsi 
370)  if  without  actual  vt<4«ncet^b«  i  iQfFndi3>7  let- 
ters, 371,  372,  373  !  verbal  threads,  3^|i  i  duelling 
:37;3i^,  its  opHii«;illi,Hff*ff,'''^f^H  ^7^'  377  i 

Hap.  h.  OF'Pxi/nsivtinsfV3iicB^snl-t».: 

^  I,  BISTORT  OF  IT,  S19,  881.    "'  ''■'" 

"."«)'  LAWBCRROMS,  3HI,  3S9, 

„^     .^         Causes  gf  granting  lawburrows,  3^^l ;  iear,  if  geoutnc* 

'"'    .,'       383;    penalty,  ib.   how  incurred,  384,   363,  386j 

if  nialidously  applied  for,  ss?  ;,whp  may  take  oM 

tbii  writ  i  ib. 

,-i  c-   !.^^9aat.ljlfAgatwmJ^il^  hi  it^gArhom  may  tbo 


* .,    ... 


*'  ;COHtEf^TS. 

Tsic^  '  '   T   '-   ^ud^icUBA  oClikbirA  mctioif  Av;  i^ho  may  demand  « 
»rl  ■      '  it  ?  api ;  agaibut  ivfaom  t  ibi :  datb  necessary^  392  ^   1 

what  fear  nccefsaiy,  lb.  ;  thaimcr  of  taking  it»  3^3 ;    1 
.^  ^  r     <        >  ^y  .'^fwl^  ^b» ;  by  writu  394  ;  offer  of  sureties,  ib. 

lehen  new  toretief  inty  be  demanded,  ib.  ;  form  of    ^ 

..  the  bond  or  recogniz^ncct  '3Q5i  how  long  may  a 

^ .,  )pcr8oti  bt  botud  to  keep  the  peace,  ib.;.  how  dis* 

,j^  charged,  395t  'Sd^^  a  recogufzance  generally  to  keep 

the  peace,  ib.;  if  it  Kpeeifies  ^  titiie,  but  no  person 

I  ^  '  before  whom  ap peiinaiK:^  is  to.be  made,  ib. ;  if  a  gen^ 

oral  soMioos  iatenrene  :bcf9;re  tJkQ  time  ^specified  in  the 
xecpgniKance,  ib- ;  rciesse  pf  j^..TeQqgnizance,   ib.  % 
r^   ■!>  fiixrtfcs,..T^epf%»eiKUlaiKay   ib^jf  {•r&acure  of  the  re« 

cognizance,  397* 

Delinition  of  it,  9,ggi  apcicrif.iiecin^rvators  of  the 

iMi-  V-.  ..    //  .JVPi^Cf.  tbf ir^P^f r  .!;c?P?^Vng  the  good  behaviour^ 

Hiii y     .  <Ori,  .4fi^,,^»  404.f  whev^  tb  b*  required,  400  j 

v/  .;  •   .    •   .  :   fffim  pf  %.  PPW^T  ^^.K"^^?''?  justices  as  to  the 

good  behaviour^  ib.  401 V  how  foisted,  402,  403, 

404. 

I,  pREVEArttfN  irt*  biiiL  WiecWc,  '4tf4,  40T. 

General  view,  404-f  Aonan  f»nn.of  ibeginning  pro-' 
cess,ib.  j^  £n|;l^h;{ii:y^tife,^b«  r^l^i^^^t  practice,  405  ^ 
present  practice,  406 ;  mducue  necessary,,  ib. ;  abbey 
prison,  '407  >.  wnctuvy>  ">  f  tnay  one  mthc  abvey 
be  cited  as  a  party  in  a  criminal  action,  ib.;  if  hi» 
,     evidence  (be  necessary  tfs  a  witness,  ib. 

:,  €t  AJIRB$TJ^|}?J^  T»|yflINrBpi|^UQH,,;408,  409,  41 0. 

i     V    v. ,      ,     l»(wkBtAl>offliig)ii^  400:1  f0fliA0iMpn  of  wrongous 
n-  !vi.    ..     4    ■  JmiibfMitntf  jwtaft.iGlii^ioo^jtM^  nift' ;  not  judi* 

eaiwm  sohu  ib.  ^^ifit^e^'dehlaft^ipiieirs,  but  has  ob-^^ 
tained  letters  of  advocation!   i)>* ;  border  warrants^ 
411,  412. 
S,  ARWSTMENT  OF  StlUJ^GtRS,  TO  FIX  A  FORUM^ 
41?,  443,  414, 
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^>ri^  lof -it^  411 1  forcTgn  deed^  1io#  diligence  pro- 
*  cecds  thereon,  413  ;  doe»  the  sanctttry  and  Sunday 
svau  aocn  stningcry  ili* 

\  9,  stJMMART  Warrant,  medttatione  fugje,  414, 
4^;=  '  ■     ■■•■*■        • 

How';^nted9  Aii\  previous  exaihmation  if  neces- 
earyj-ib.";  eiotiony  cffecj  of  it,  416;  sanctuary — 
s«usday^  Sb^y  evidence  necessary,'  417  ;  if  there  ap- 
pears to  b^  no  groniiil  of  a^jplyibj^  for  it,  ib. ;  can 
one  iuider'dlution/tt^o  siHi  retire  t*  the  sanctuary f 
3).;  if  he 'succeeds  a  j^^erage,  421 ;  may  he  retire  to 
the  fibctuary  iis  to  other  otdttttrs,  ib. ;  a  justice  of 
^foici  Mtf'piiitt  ttie' ■'WttrirMit;  tt:  i'  judge  ordinary, 
422.  ■■■•    ••'  ■  ■    ■■  ■-■ 

10,  suMMiii'i^  wAlife^KTs  tb^byifc  rbiiiiiifm  Against 

ANCyiPHfttt-,  4«2{  <4b9.   *'   "^-''-'^    '*-' 

'^tritigm^'lMf'^  amMdi^M  9  iicsbof  Wooley  and 

'"'    -^  flGttdWcrf,''^'42Bl^'''of  ^tecJHfcf^;  Taskcr  against 

^  ll/itM;^i^nci  ^^^mkidA-tii  i^^  in  his  native 

1tJppn^«ffat'rvldencc*r4&i  ;'Wh6  nrity  grant  warrant 

to  «cdfr A,  lb.  j  torm  'c^  the  'wjitaiit^  lb. ;  when  grant- 

ed  before  the  crime  h^  cotmnitted,  432  ;  warrant  ta 

%ifeak  open' H'obrs,  lb/;' "search  iii  virAle  of  22  George 

%      (.1    -  trf,*^>4«,*«3';  U^iWtoihWi^fctrt}^     search,  is  it 

*'    'Itftlftntey  time  only,  ib/^what«imtt  the  justice  of 

fAcft  d^^^kk  ttvrgaod^  jooawctcij  ^34  i  ifstolen^ 

IWftoibjrilMiisihy,  ib. 

si  ARREST,  485,  4S9, 440. 

.    WiTHOiJT  sA  W'^'RiLAMTt  4:^6;  .ws^fstvktcs,  officers^ 
ib..;  pritate  inOividoals^  ib«  ^.'Extgjlisb  JU w,  ib. ;  private 
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indtvi4uak  fran  they  arrest  a^yert  tad  petty  delin^  ^ 
qucnt«,,,436.  .  .     .    .  :  ^ 

By  a  verbal  ot.D£a,  ib»;  4d7«' 

Wlien  ^  a   juj^ice  orjDthcr  mag^ti^te   mzj  verballf 
order  an  arrest  to  tal^c  plaoe>  436 ;  private  indiTii^ 
duals  wl^n  beynd  to  ob^y  the  peniooal  <»rder  of  the  ^ 
justice^  ib« ;  of  the  constahliCy  ^b. 

Written,  ifvariran^  438;  Form  of  it  ib.j  before  whom  is 
he  brought,  ib.  to  whom  is  the  warrant  addressed,  '^ 


When  it  ought  not  t#  ptoctdd*}.  440 ;  not  to  be 
punished  though  he  refuses  to  say  any  thing,  ib. 

5,  PRKCOGMTION,440,445. 

If  the  examination  shews  the  accusation  to  have  beea 
groundless,  440 ;  unreasonable  delay  punishable,  441 1 
citation  of  vntnesses,  ib. ;  may  the  witnesses  be 
sworn,  ib. ;  is  the  accused  entitled  to  attend  or  have 
any  person  for  him  present  ?  442 ;  if  witnesses  hear 
one  another  precognosced,  ib* 

6,  WILLIAM,  PARL.  I,  ITOl,  c  6,  445. 

Commitment,  446i  signed  information,  447  ;  its 
effect,  449 ;  prisoner  gets  a  duplicate  of  the  war« 
tant,  450 1  jailors  and  officers  punishable,  451; 
method  of  relief,  ib. 

Bail,  452;  crimes  bailable,  454;  general  rules,  ib. 
what  magistrates  can  grant  bail,  456  j  if  the  warrant 
be  from  a  justice,  but  the  crime  not  triable  by  the 
sessions,  ib.;  form  of  applying  for  bad,  ib.  to  whom, 
ib. ;  limited  time  for  granting  or  refusing  it,  45/  ; 
who  judges  of  the  sufficiency  of  the  bail,  ib. ;  terms 
of  the  bail,  ib. ; 

FoaciNG  OM  THB  TAiAL, '  458,  4/1 ;  Oppressive 
ddaysj  ib;  conuaon  law  remedy^  ib;   acatutorj 
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fetac&ff  459 ;  day  of  commenciflrg  the  trial,  it  it 
couote4»  467  9  iotuQatipa  to  whom,  466  ;  if  the  pro- 
secutorditobey  tb^  intimnlibD^  ib.';  'mode  of  obtaining^ 
liberatioii^  4^  $  ffifferent  tntB  resolved^  ib ;  recom* 
nitnettt/ib ;  oetf  crii^inal  'letters,  ib. 
\]PxcBPf ioK»V  tteasbh,  4fi,''4J^*  474;  forgery, 
ib  ;  -pcrtMU'dQigcnt^f  ib  ;  (^6llierf,  &c.  ib  ;  arrest 

to  keep  the  pea<e/ib  i  disdh^^dienc^  tb  church  cen«< 
sures,  lb ;  riol8>  xc»  ib. 
Fa  IS  rot  wrop^us  impnsoDin^bty  474,  475. 
^  W^{' unrii^nA^^^^  477;   does 

fi  appf]^  to  privat^'^riiioneri^'ib  ;'W1lliefc  the  party  in 
coiifineidHt  HWitik^^hiiiVti^^gCU  out  oa  « 
'<-•'    .  ^  dfthttU^  477tci!   ni^uo     I    ^oiiV/ 

*■  ;r'r.:^c."  i'^i-h.-ci/  on^dr  3«/9rfs  nn'ijuni^ir.xv  ^ifj  il 
f.    :f<i  -J"  -'7  Yfibb  9ldsno^C9i|iif  ;Or.^./^'^fbaf/oT^ 

V  '  r»t.  o«  bjfuTft^  b5ejo?B  jrlr  fci   ;  di  ,.nov/T' 

.di  t^dibi  ^o  |}Oil5jni 

ii^/  jaIj  ti  i  OCi*  ^liitif  ifliji^ji  at,' «»^,iJ<:i^irn  Jiirtvy 
■  /O    U'^-.rrJ  i»->ii  t>iiin:>  :>Aii  Jv>d  ^3Ji:»<;U^  ii  ii*oii  ^c 

*    •     •  ..  »':!:•     TO  ^niiiniiTj    lui  Dan  J  b^nmil  ,  di 
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JNDEX  TO  THE  APPENDIX  OF  STATUTEa, 


N*.  ■  P»g« 

I*  Copi|r  commission  of  the  pcace^      »        ^        «  i 

II.  Do.  in  Latjn,  -      .  -     *.  -;,-  /ii'v       -  ▼ 

III.  James  VI.  Pari  ll..t587.  c^82;of  thisuform  how 

justice  iyres  sail  be  l|alden>      «        •        -         Tiii 

IV.  Jamet,'  Vh  PaeL  80-  1699. '  C  %  t)»»ciming  the 
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■MO.   i^iiipn''ji^(BOC£  b   '   *  T'^ij?.'  ' 

THE  fovereign  i»tlTprincipa>cimferim^r~^f  the  peace^ 
by  y'ntmi.qfiii^  ig^i  dignity  K    The  perfonal  admi-  King,  hf 
niilratioittiof  law  is  faid  te  )iav&bc€n<originaUy  in  tlie  crown,  ^1^7 
d)e  fountain  of  jufticei  from  whence  courts  and  magiftrates, 
cither  mediately  or  immediately,  derive  all  their  jurifdi£Hon$. 

But  the  king  cannot  take  a  recognifance  or  fecurity  for 
sbe  peace^  bccaufe  it  is  a  rule  that  no  recognifance  can  be 

'  frimtipaih  Jw^iei^r^^*    Laxnbtrd's  Etrenarcha,  book  I.  c.  4     Baooo'f 
ilU^.  tic  Jttftices.^  J>aUoD'f  Coratry  Juftke,  ch.  i^ 
V.L  L  A 
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KEEPERS 

or  THE. 
PEACE. 


taken  unlefs  by  a  juftice  either  of  record  or  by  commiflion. 
In  like  manner,  though  law  be  ftill  adminiftered  in  his  name, 
he  cannot  decide  any  caufe  but  by  his  judges,  to  whom  he 
has  committed  the  whole  of  his  judicial  authority  **. 


\y  office.  Some  ofBces  give  a  general  authority  to  keep  the  peace 
throughout  the  realm.  Such,  according  to  the  Englifh  law- 
yers, are  the  offices  of  lord  chancellor,  lord  keeper  of  the 
great  feal,  the  lord  high  ftcward  of  England,  the  lord  mar- 
flial,  the  lord  high  conftable,  the  lord  treafurer,  and  every 
juftice  of  the  king's  bench.  The  mafter  of  the  rolls  has  it 
only  by  prefcription*^. 


by  pre- 
fcriptioo. 


So  far  as  thcfe  ate  merely  Englifh  offices,  they  confer  no 
fucti  authority  in  Scotland,  which  is  under  the  jurifdi£tion  of 
its  own  laws,  and  magiftrates,  and  courts  of  juftice^.     The 


b  So  mnch  it  this  the  cafe,  that  the 
fiatute  Charles  II.  i68i,ch.  i8,  which, 
**  confidering  that  all  government  and 
**  jurifdidiondoesorfgMui//)F  rcftdein  his 
** /acred  majefy,  declared  that  his  facred 
«»  majefty  may  hy  bim/eif,  or  tiny  com- 
'<  mlflioned  by  him,  take  cognifance 
**  of  any  cafes  or'caufes  he  pleafes,** 
was  complained  of  as  a  grievance  by 
the  convention  of  cflatet  1689,  and 
repealed. 

David  I.  fat  perfonally  in  court,  and 
is  celebrated  for  his  wifdom  in  decid- 
ing caufics,  Buch.  Hift.  lib.  vii.  It 
was  part  of  the  doty  of  the  chiefs  of 
the  northern  nations  to  prefide  at  jo- 
dlcial  trials  $  a  fad  confident  with  the 
power  of  juriet»  aiid  the  freedom  and 
importance  of  the  people,  under  the 
conftitutions  of  the  ancient  Goths. 
£din.  Tranfa  AioUs.  £jay  on  the  orrgU 
^mdfiruBmrt  tf  Emrtf^mt  ^'Htnments, 

c  Bac.  Abr.  tit.  Jufticei.  Burn*sib. 

'  It  is  iurprifin^  to  find  in  (b  rc- 
fpedablc  a  book  as  Comyn's  Digeft  of 


EngliibLaw,  (tit. Scotland)  the  follow- 
ing paiTage,  without  remark  or  correc- 
tion from  the  learned  editor  of  the  laiE 
edition  1800:  "  Scotland  was  held  of 
**  the  king  of  England,  and  is  within 
**■  the  fee  and  feigniory  of  the  king  of 
<*  England.**  And  as  if  it  were  a  muni- 
cipal qucAion  of  £ngli(h  law,  anappeal 
is  made  to  the  authority  of  an  Engiiih 
law  book,  Plowden*s  Commentaries 
But  this  exploded  claim  of  homage 
and  fovereignty,  which  received  its  re* 
fbution  from  Craig,  and,  in  the  left 
age,  when  again  revived,  provoked  the 
zealouspatriotifmof  fe  veral  championt 
of  Scottifli  independency  in  church  and 
(late,  is  not  even  contended  for  by  Lord 
Lyttleton,  their  lateft  writer,  except  to 
the  fouth  of  the  Forth ;  and  how  far 
his  Lordfhip  was  from  eftablifhing  it 
this  length,  is  (hown  by  Sir  David 
Dali7mple,  (Lord  Hailes).   Remarks 
on  the  Hiftory  of  Scotland,  chap.  ii. 
and  Amials  of  Scocland>  Appendix  ii. 
No.z» 
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loids  of  jafticiary,  fucceflbrs  of  the  ancient  juftictar,  fo  for-     j  ,. 
midabk  in  feudal  times,  are  general  confervators  of  the  >^*k^'>9 
peace,  and  grant  warrant  to  apprehend  Xielinquents  through-  pcacc 
ODt  ail  this  part  of  the  united  kingdom.    The  judges  of  the 
CDort  of  fedion,  which  fucceeded  the  daily  council,  a  com- 
nittee  of  parliament,  are,  together  with  his  majefty's  priry 
coonfeUors,  the  lord  advocate,  and  fome  other  perfons  oif 
nnk  and  dignity  ^,  always  included  in  the  general  nomina- 
tioo  of  jttftices  of  peace  over  all  Scotland  '•    Neither  fecre- 
taiKs  of  ftate  <,  nor  peers  as  fnch,  are  confervators  of  the 


«  See  $  4.  which  thcj  had  vlHwte  ^.iiy   Init 

'  Aa  this  Domiiiatioa  aUb  iodudet  merely  to  invcft  thtm  wkh  chofe  mi^ 

Ac  ioids  of  jufticiary  and  others,  who*  niilerial  powers  relatiYe  to  highway t 

kdepcndeotlyof  itarCyUkethejadget  and  other  matters  which  are  bf  fta- 

«f  dieldiig't  bench  in  England,  con-  tute  annexed  to  the  office  of  joftice 

fataton  of  th^  peace,  virtmU  ^ficH,  it  of  peace. 

■  not  of  itiielf  decUive  evidence  that  This  cafe  of  Reid  turned  chieflj  on 
the  £me  is  not  the  cafe  with  the  lords  two  points :  the  import  of  the  power 
•ffeffioB,  who,  when  fitting  ia  court,  of  courts  of  juftice  to  keep  peace 
■Bt  enlf  are  the  fnpreme  ctfil  trfto-  within  their  own  precinds,  and  how 
Bil,witlieqaitablepoweri,reiembling  far  the  judge  can  aft  in  the  cafe  of 
ihflfe  of  the  lord  high  chancellor  in  an  offence  againft  himfelf  perfonally^ 
Eagknd,  but  had  anciently  a  very  ex-  Papers  were  ordered,  and  ably  drawn 
leafive  crinunal  jnrifdidion  and  fu-  on  both  fides,  bat  the  caufe  having 
perintiendence,  and  fiill  exercife  it  to  been  dropped,  there  was  no  oppomi* 

■  ccxtasn  degree,  particolarly  in  of-  nity  of  obtaining  the  opinions  of  the 
feaces  againfi.  the  public  police,  as  bench  upon  thefe  queftions  in  this 
wdl  as  are  in  the  daily  praftice  of  interefiing  branch  of  jurifpmdence, 
frandng  Uwbnrrows,  a  fpcdes  of  which,  in  this  country,  has  not  yet, 
iecsncy  of  the  peace.  (See  B.  iL  from  fucccffive  judgments,  attained 
ct.)  to  the  fame  precifion  and  maturity 

Accordinglyy  in  the  late  cafe  of  as  in  £ngland. 

JiBKs  Reid,  who  was  imprifoned  by  ■  Whether  fecretaries  of  flate  are 

«nkr  of  the  judge  of  the  high  court  jofiices  of  peace,  was  debated  in  th6 

ofadniraky,  (not  a  jofiice  of  peace  cafe  of  the  warrant  granted  by  lord 

VycMimiffion)  amidfi  orher  topics  of  Halifax  to  fearch  for  the   authors^ 

flfMBCDt  from  the  bar,  it  was  fiated,  printers,  and  publiihers,  of  No.  45 

by  cooniel  of  high  eminence,  that  the  of  the  North  Briton.    That  warrant 

nwrinition  of  the  lords  of  fcifion  in  was  found  to  be  illegal   upon  the 

tSitcoamufioo  was  not  neccfiary  to  more    interefiing   point  of  general 

P«c  them  a  cbarfe  of  the  peftce,  warrant!. 

Aa 
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5  I.         The  bifliop  of  Ely,  the  archbifhop  of  York,  the  bifhop  of 

orVut'    Durham,  are  keepers  of  the  peace  within  their  refpedlivc 

PEACE,      bounds,  by  ihe  ftatute  of  27  Henry  VIII.  c.  24.     The  ma- 

byftatute,  giftrates  of  fomc  royal  burghs,  as  Edinburgh  and  Aberdeen, 

are  conflituted  heritable  juftices  of  peace  within  their  liber- 

bycharter.  ties,  by  tlieir  charters  ratified  in  parliament  **.     All  courts 

Count,      of  juilice  as  fuch  have  power  to  keep  the  peace  within  their 

Shcriffn.     own  prtcin£ls  *.     Every  (herifF  alfo  is  a  principal  confcrvator 

Magif-      of  the  peace  of  his  county.     The  magiftrates  of  every  royal 

^^'***       burgh  have  the  charge  of*  the  public  peace,  and  authority  to 

reprefs  and  punifh  offences  againft  the  quiet  and  good  order 

of  the  community.     Conilables,  whether  high  or  petty,  are 

confervators  of  the  peace  within   their  refpeflive  diHrids. 

Among  thefe  offices  the  Englifh  lawyers  mention  that  of  co- 

Coroiier?  roner ;  but  in  this  country,  though  the  name  of  hereditary 

coroner  dill  adorns  the  titles  of  fome  ancient  families,  yet 

the  office  having  long  ago  loft  all  its  power  and  jurifdic- 

tion,  gives  no  charge  of  the  peace  *. 

h  Forbes*t  Juflicei  part  ii.  p.  2.  the  fioea  and  forfeitures  with  the  ihe« 

^  ft.  Hawkin,  P.  C.  33.  riff  and  king's  bailie.  Leges  Malcomi, 

^  So  much  had  this  office  dwindled  cap.  3, 15.    Alezan.  II.  c.  25.    Jamea 

from  Its  aticient  importance  into  mere  III.  pari.  14.  c.  IC2»  103, 115.   Jamei 

v»  et  preterea  nibUy  that  it  was  not  V.  pari.  3.  c.  5.  pari.  4.  c.  34.    James 

thought  neceflary  to  include  it  in  the  VI.  pari.  11.  c.  Sa.     See  alfo  the  pa* 

ilatute  20.  Geo.  II.  relative  to  the  pur-  per  publiflied  by  Mr.  Prynne  (that 

chafing  of  the  heritable  jurifdidions.  painful  and  judicious  antiquary,  at 

On  this  ground  the  court  of  feffion  dif-  BlackOone  terms  him)  in  his  CoUcc* 

milTed  a  claim  for  a  compofition  of  tion  of  Records  in  the  Tower,  vol.  iii. 

500I.  fterling  made  by  the  heritable  p.    1051.  and   intitlcd,  <*   Ordinatio 

coroner  of  the  (hires  of  Forfar  and  **  fa<fta  per  Dominum  Regem  fuper 

Kincardine,  February  1748.  "  flabilitate  Terrse  Scotix."  Ihiscu- 

In  the  cafe  of  any  crime,  it  was  the  rious  document  illuftratcs  the  nature 

dtttyoi  the  coroner  toemploymealures  and  importance  of  this  office,  fo  early 

(even  by  raifing  the  county)  for  fecur-  as  the  reign  of  Edward  I.  and  as  Mr. 

ing  the  felon;  take  fumniary  cogni-  Prynne 's  work  is  not  eafily  to  be  had 

lion  of  the  crime;  arreft  the  pcrfons,  thatrecordisinfertedinthc  Appeodix* 

and  fomctimes  the  good**  of  perfons  to  III. 

be  tried ;  and  prefent  them  to  the  juf-  At  what  period  the  officebecame  ex* 

tice^yre,  of  which  he  was  a  uecefQuy  tind  appears  not  fo  cei  taioly .  Mr.Pisi- 

attendant.    He  had  a  proportion  of  kcxtoD£!iys,*<  the  crowner,  or  coroner^ 
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The  ordinary  juftices  of  the  peace  arc  named  in  the  king's     §  x, 
comxniflion  for  their  refpe£live  counties. 


n.  Justices  of  the  peace,  in  the  language  of  our  ftatutes,  i>«'"»f. 
ire  "  Godlie,  wyfc,  and  vertuous  gentlemen,  of  good  qua-  Justices 
•*  lity,  moyen,   and  report,  making  refidence  within  their  ®'  '«aci. 
^'rcfpeairc   ihyres,  appointed  by  his  majefty  for  keeping 
"  his  majefty's  peace  '."     According  to  the  Englifli  lawyers, 
they  arc  judges  of  record  appointed  by  the  king,  to  be  juftices 
vithtn  certain  limits  for  the  confervation  of  the  peace,  and 
for  the  execution  of  things  entrufted  to  their  charge  by  the 
commifEon  and  particular  ftatutes  °*. 

They  are  named  commlffioners  of  the  peace,  having  their  Commif- 
aiuhoricy  by  the  king's  commiffion  " ;  znd  jn/zices,  to  remind  j^^ 
them  to  do  juftice,  which  is  to  yield  to  every  man  his  own, 

*  oamimiet  to  attraA  notice  even  id  gers  at  arms;  while  the  bnfineis  of  the 

*  ^rcignof  James  V.  with  which  his  circuit  courts  was  prepared  by  the 

*  aadeoc  office  reemstoczpire.*'(Hift.  fherifT.  Thus  were  the  coroners  gra- 
ef  Scodand,  ▼.  i.  p.  285.)  But  if  it  dually  fupplanted:  but  they  did  not 
10  iooger  attraded  the  notice  of  the  yield  without  complaint  and  proteft* 
foeral  hiftorian,  yet,  after  that  pe-  ation,  as  we  arc  told  by  Sir  George 
nod,  it  is  treated  of  by  prefident  Bal-  Mackenzie  in  his  Obfervations  on  adfc 
faw,  in  his  PraAics,  (p.  556,  5^7.)  1518.  c.  5.  "  by  which  the  Porteout 
and  by  Sir  John  Skene,  in  his  work  **  roll  was  to  be  delivered  to  the  coro« 
flf  Crimes  and  Criminal  Judges  (c.  <*  ner,  but  now  (fays  he,  p.  ia6  )  it  it 
7— >i6,)  as  a  conilitncnt  part  of  the  **  generally  delivered  to  the  (heriff 
jt&aaX  fyftem  ftill  in  adual  exercife*  **  when  juflice-ayres  are  held.**  In 
With  ocher  heritable  jurifdidions  it  his  Criminal  Law,  he  fays,  **  the  of« 
was  abnlifhed  by  Cromwell ;  and  **  iice  is  obfolete  now,  except  at  juf- 
ihoogh  it  was  rerived  by  Charles  II.  **  tice-ayres,  when  the  coroner  yet 
it  sever  appears  to  have  recovered  the  **  prefents  all  malefadors,  and  takes 
eaercUe  of  its  various  important  lucra-  **  them  to  and  from  prifon.*'  Even 
tive  powers;  ^'ktch  in  part  had  de-  this  alfo  fell  into  difufc.  In  fome 
vilvcd  00  the  new  inftitution  of  juf-  late  elcdion  queftions,  the  nature  and 
ticca  of  peace,  and  in  part  were  fu-  hiilory  of  this  ancient  office  attl^Afcd 
fokied  by  the  eftabliihment  of  the  attention,  and  was  inveftigated  with 
prt&ot  cofut  of  judiciary,  whicH  en-  much  ability  and  refrarch. 

csdy  changed  the  method  of  admini.  'Pari.  lo.  Ja.  VI.  24.  June  1 609.C. 7. 
fterbf  criminal  juftice,  and  iffocd  its  <"  Dalt.  ch.  t.  Bums  tit.  Juftices. 
vrio  to  macert  of  court*  and  mcften-       *  J)alt.  ib.    James  VI.  idxy.  c.  8^ 
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faeace,  but  only  to  the  bodjr,  hands,  and  weapons,  (o  peace     $  a* 
moor  law  is  rather  the  reftraining  of  hands  than  the  uniting 
rf  minds ;  and  is  taken  for  an  abftinence  from  a£lual  and 
iojnrious  force  or  violence  moved  againft  the  perfon  of  an- 
ociier,  his  goods,  lands,  or  other  pofleflions  ^• 

m.  Thk  name  and  office  of  juftices  of  peace  are  derived  histoat 
by  our  lawyers  from  the  Irenarchae,  appointed  by  the  Roman  orrTct. 
gofenKWs  to  preferve  the  peace  of  their  provinces.    Notwith-  whence 
ftanding  our  acknowledged  devotion  to  the  civil  law,  we  did  d^ved. 
not  early  adopt  this  branch  of  their  policy.    The  turbulent 
ftateof  Scotland  for  ages  certainly  required,  could  feudal 
pride  and   tyranny  have  endured,  fuch   an  infticution  as   ' 
diis.    In  thofe  days  the  confervation  of  the  peace  was  not  who  had 
d  c  charge  of  a  peculiar  magiftracy,  but  only  annexed  to  cer-  ^*^  ^ 
tain  feudal  jurifdi^iions,  which  difplayed  the  pageantry  of  before  the 
office,  without  its  efficacy,  and  were  no  lefs  troublefome  and  ^^Jj^JJ^ 
formidable  to  the  fovereign,  than  odious  and  oppreffive  to  in  this 
the  people ;   but  yet,  from  a  combination  of  caufes,  the  ^^^^^J' 
pecuniary  difficulties  of  the  crown,  and  the  wants  of  fa- 
vouritesy  were  multiplied  beyond  all  tolerable  bounds,  in 
fpite  too  of  a  regular  fyftem,  for  checking  and  limiting  them, 
that  feems  in  no  reign  to  have  been  ^totally  out  of  view. 

A  siaoNG  pi^ure  of  the  melancholy  ftate  of  fociety 
under  that  plan  of  adminiftering  juftice,  appears  in  the  nar- 
rative of  our  two  earlieft  enadlments  touching  the  inftitution 
of  juftices  of  the  peace,  pari.  James  VI.  1587.  ch.  8a.  and 
1609.  ch.  7  i  the  latter  of  which,  in  particular,  mentions  the  Ai2 1609, 
bniul  and  barbarous  cuftom  **  of  deadlie  feads,  whiik,  by  the  Narrates 
•*  inveterate  abufe  of  many  paft  ages,  was  become  fa  frequent  J*^*  cyilgof 

-  ,  ,  1      /.  ,  .    rt       r  n         I  11-        hereditary 

**  m  this  realm,  as  the  fubjects  of  greatelt  rank  and  quality,  jurifdlc- 
•*  upon  every  naughtie  occafion  of  bafe  and  unworthie  con-  **®°*' 
^  troverfies  of  neighbourhood,  for  turves,  fold-dykes,  furres 

'  DaltoD't  CofflHry  Judice,  ch.  j.    See  alio  £irdicr  upon  thU  fubjedl  he- 
low.  Book  2.  ch.  X. 
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$  3.     **  or  marches  of  lands,  foolifli  words  or  drunken  difcords 
nisTORT    ((  between  their  nieanefl;  fervants  and  dcpenders  and  any 

or  THE  ^  '  ■' 

prricE.  "  Other  m  the  country,  did  fo  re  idily  embrace  the  protec- 
"  tion  of  their  unjuft  and  unneccflary  quarrels,  as  did  many 
"  times  involve  themfelves  and  their  haii  friendiliip  in  maiit 
**  bloudie  and  mortal  troubles,  whilk  they  did  profecutc 
•*  with  fik  malice  and  cruelty  as  to  the  extreme  peril  of 
**  their  faules,  infamie  of  their  memorial,  and  overthraw  of 
**  their  awne  and  their  adverfaries  houfes,  did  dillraft  the 
*•  kingdom  in  oppoCte  fa£lions,  and  many  tymcs  furnifiied 
*'  matter  of  maiit  pernitious,  fcditipus,  and  civil  warrcs." 

It  is  farther  added  that  this  •'  corruption  was  fo  univer- 
**  fal,  that  the  greateft  part  prevailing  againft  the  beft,  cruel 
"  barbarity  hath  both  continuance  and  daily  increafe,  until 
^*  his  majefty,  bending  the  excellent  graces  of  his  royal 
^*  mind  wherewith  God  has  endowed  him,"  &c.  It  then 
afcribes  thefe  evils  to  the  neglcdt  of  the  magiflrates  who 
had  the  charge  of  preferving  the  peace :  "  His  majefty  con- 
•*  fidering  that  nothing  gave  fa  great  grouth  and  ftrcngth 
•*  to  that  bypaft  barbaritie  as  the  Jlouth  of  magifhruiesy  in 
^*  not  fttppr effing  the  jirfl  feeds  of  thefe  diffentionsj  ivhilh  beirg 
"  fninli  and  weak  in  the  beginning,  for  peets,  turves,  dcvits, 
•*  fold-dykes,  poinding,  ncighbourlie  marclies,  injurious 
*'^  words  or  light  brawls  were  then  eafily  to  be  fettled,  if 
Caofcof  "  diligence  and  authority  had  been  joined  for  reprefiing 
thccvilt  CI  ^-licreof,  whilk  being  neglefled  by  thefe  to  whom  it  ap- 
ed of.  **  pertained,  thefe  light  jarres  and  infolcnces  did  very  often 
**  kindle  fik  flames  of  diforder,  difTtntion,  rankor,  and  feed, 
**  as  in  many  years  with  great  ftreames  of  bloud,  dcfolation 
**  and  ruin  of  great  and  ancient  houfes  and  races,  could 
"  hardly  be  quenched  •,  for  remeed  whereof,"  &c.  And 
therefore,  in  order  to  ftrike  at  the  root  of  thefe  evils,  the 
ftatutc  proceeds  to  the  inftitution  of  jufticcs  of  peace.  "  Sta- 
•*  tutes  and  ordeins,  that  in  every  (hire  within  this  kingdom, 
?*  there  ihall  be  yearly  appointed  by  bis  majeftic  fome  god%^ 
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**  mifc,  and  vertuous  gentleman  of  good  quality,  moyen,     5  5. 
**  and  report,  making  rcfidencc  within  the  fame,  in  fik  num-  "'*'^°*^ 

,  or  THE 

"  bers  ss  the  bounds  of  the  (hire  (liall  require,  to  be  com-  orrjce. 

"  milTioncrs  for  keeping  his  majefty's  peace,  to  whom  his 

"  najefty,  with  advice  of  the  lords  of  his  privy  council, 

•*  (hall  give  power  and  commiflion  to  overfee,  try,  and  pre-  Ai  a  core 

»•  Tent  all  fik  occafions  as  may  breed  trouble  and  violence  ^^'^i^jjjf 

"  amongil  his  majefty's  fubjeds,  or  forceable  contempt  of  yifct  the 

«his  majsfty^s  authority,  and  breach  of  his  peace.     Andjj^iftl^^ 

•*  to  command  all  pcrfons  in  whom  they  (hall  fee  manifeft  of  peace. 

"  L-^teniion  to  make  trouble  or  diforder,  cither  by  gathering 

"  rogcther  of  idle  and  diforderly  perfons,  or  by  public  bear- 

"  ing  or  wearing  of  piftolet  or  other  forbidding  weapons, 

^  ^nd  fik  other  riotous  and  fwaggring  behaviour ;  to  bind 

"  thcmfelves,  and  find  caution  under  competent  pains,  to 

"  obfervc  his  majefty's  peace,  and  for  their  compearance 

"  before  his  majefty's  juftice,  or  lords  of  his  privy  council, 

"  to  undcrly  fik  order  as  (hall  be  found  convenient  for 

**  puniftiing  their  tranfgreflions,  or  ftaying  of  troubles  and 

"  enormities ;  and  if  need  fhall  be,  to  require  the  dutiful 

"  and  obedient  fubjefts  of  the  (hire  to  concur  with  them  in 

*'  preventing  all  fik  contempts  and  violences,  or  for  taking 

*'  OT  wairding  of  the  wilful  and  difobedient  authors,  com- 

"  mitters,  and  forfterers  of  thefe  crimes  and  diforders,  un- 

<<  dcr  fik  competent  arbitrarie  pains  as  his  majefty  and  lords 

"  of  his  privy  council  (hall  appoint  for  the  offenders  ;  and 

•'  fik  of  the  country  as  being  required  (hall  not  give  their 

**  ready  and  afald  concurrence  to  his  majefty's  commi(noners 

"  in  the  premifes,  whereby  the  ordinary  magiftrates  and 

**  officers  within  the  (liires  may  be  the  better  a(fifted,  and 

"  their  abfence,  employments,  or  other  impediments  mair 

**  commodiouily  fupplied,  without  derogation  of  their  jurit 

**  di£lion,  or  want  of  ready  comfort  and  juftice   to  the 

^'  obedient  fubje&s  within  the  bounds  tliereof." 

This  roagiftracy  had  been  adopted  in  England  earlier,  Tntroduo- 

°  ^  tion  inro 

England. 
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■isToiT  ^^^^  *^  f^^"  proved  of  fuch  utility  and  importance  as  to 
or  THE     draw  from  Sir  Edward  Coke^  this  eulogy:  **  The  whole 

**  Chriftian  world  hath  not  the  like  of  it  if  it  be   duly 

**  executed." 


•rrxcc. 


On  its  firft  introduction  into  this  country,  it  did  not  at 
once  take  root  and  fiouriih.    The  firft  of  the  two  ftatutes 
which  pafied  during  the  minority  of  James,  befides  being 
Slow  pro-  the  earlieft  attempt  towards  the  inftitution  of  any  thing 
^l^ncj  tefcmbling  juftices  of  peace,  is,  in  many  refpe^s,  a  remark- 
iiiScotlaD<Lable  ftatute,  deviating  from  the  phrafeology  of  the  Scottifli 
law,  and  appearing  to  have  in  view  the  introdudion  of 
circuits,  after  the  model  of  thofe  in  England.    But  neither 
this  nor  the  fubfequent  a£i  1609  appears  to  have  been  fol- 
lowed with  any  material  confequences ;  notwithftanding  the 
commendation  beftowed  in  the  latter  ftatute  upon  the  effi- 
cacy of  the  meafures  employed  by  his  majefty  for  **  the  quiet- 
**  nefs  and  comfort  of  his  fubjeds,''  and  upon  the  <^  excel- 
**  lent  wifdome  and  rare  graces  of  his  royall  mind,  where- 
*^  with  God  hes  endewed  him  mair  abundantlie  than  ony 
**  king  that  ever  did  raign  in  this  iland."     In  a  fubfequent 
'^'Z^jJ''^' period  of  the  fame  reign  the  ftatute  161 7,  cb.  8.  ratified 
nend  code  and  confirmed  the  inftru£tions  given  of  before  by  his  ma- 
?J^"^"^  jefty  to  the  juftices  and  conuniiDoners  appointed  for  keep- 
ing of  his  majefty's  peace,  and  to  their  conftables ;  and 
expreffing  them  more  particularly,  may  be  confidered  as  the 
firft  general  code  of  inftruAions  for  the  execution  of  thofe 
important  offices. 

But  notwithftanding  thefe  ample  and  explicit  regulations, 
it  ftill  appears  to  have  required  the  foftering  fuppert  of  a 
fucceffion  of  legiQative  interpofitions  to  keep  this  favourite 
inftitution  from  total  decay.  The  ftatute  1617  was  rati- 
fied, approved,  and  confirmed  by  the  firft  parliament  of 
Charles  I.  1633,  ch.  25.  ^  which  alfo  introduced  two  addi- 

%iBft.  170. 
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tioml  regulations ;  the  one  was  giving  <'  full  power,  autho-     j  j. 
"  lity,  and  commiflion  to  the  lords  of  his  majefty's  privy  '«»to»t 
"  coancily  to  fet  down  and  impofe  penalties  upon  fuch  omcc 
''  of  the  juftices  of  peace  as  (hall  not  keep  and  (4>(erve  i633,c.s5» 
*  the  diets  prefixed  for  their  feveral  and  particular  meet-  S!!^*^^^ 
"  ings  ;**  the   other  was  giving  *^  power  likewife  to  the  povo*  to 
«*  laid  lords  of  privy  council  to  enlarge  and  amplifie  the^"^*** 
"  power  and  authority  of  the  faid  juftices  of  peace,  if  they 
*'  (hall  find  it  neceflary  and  expedient ;"  with  the  farther 
prorifioa,  that  whatever  they  (hould  decree  and  determine 
tfaereanenty  (hould  have  the  force,  ftrength,  and  power,  of 
an  a6l  of  parliament, 

«  Thfs  aft,  (obferves  Sir  George  Mackenzie  »)  being  in  only  a 
"  cSc€t  but  a  commiflion,  might  be  alleged  to  expire  with  ?™^ 
**  the  king  and  parliament  who  gave  it,  as  all  mandates 
^  hft  no  longer  than  the  mandator ;  and  the  power  being 
^  given  to  the  privy  council  indefinitely,  without  adding  for 
**  the  time  being,  it  may  be  urged  that  it  could  laft  no 
^  longer  than  that  commiflion  of  council  i"  yet  as  both  he 
and  Forbes'  tell  us,  the  council  were  in  ufe  to  give  in- 
(lni£hons  by  virtue  of  this  ad. 

Kino  James's  regulations  in  1617,  ratified  and  enlarged 
by  the  firft  parliament  of  ICing  Charles  I.  were  adopted, 
though  neither  improved  nor  enlarged,  at  leaft  to  any  confi- 
derable  degree,  by  the  inflru£lions  to  the  juftices  of  peace  oCver 
firamed  by  Cromwell,  in  whofe  days,  however,  the  advan-  ^'^f?". 
tages  of  the  inftitution  began  firft  to  be  fenlibly  expe- ftnidioML 
rienced  in  this  country  ^« 

■  Obiervationt  on  the  Adt,  p.  384.  have  been  more  from  the  awe,  repu- 

'  JaiUce,  Part  i.  p.  I2.  tation,  and  vigour,  of  his  government, 

T  IbkL  Pre£ice.  than  from  any  advanuge  or  fuperiori- 

Lord  Gardeodon  remarks,  that  the  ty  in  hit  regulations,  which  little  dif» 

life  and  efficacy  with  which  Oliver  fered  from  King  Jamct*s.    MS.  tit. 

Crooiwell  jofp^ed  the  office,  moil  Jullicci. 
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BISTORT  '^"^  ^^^  parliament  of  Charles  II.  1661,  ch.  38.  "  tak- 
er THE  "  ing  under  confideration  how  much  the  appointing  of  juf- 
**  ticcs  of  peace  and  conftables  within  all  the  {hires  of  this 
c.  38.  '  ",  kingdom,  under  the  reign  of  his  majcfty*^  royal  predc- 
Grcatutili-"  ccffors^  did  contribute  to  the  peace,  quiet,  and  good 
and  co^.**'  government  thereof,  and  to .  the  fpeedy  and  impartial 
blcs.  "  execution   of  law  and  juftice,"   ena£led   and   ordained, 

that,  in  all  time  coming,  there  ihould  "  be  ju dices  of 
pointmcnt  **  pcace  appointed  within  each  feveral  ihire  of  this  king- 
jn  each  *<  dom,  to  bc  nominated  from  time  to  time  by  his  majefty 
'*  and  his  royal  fucceflbrs,  and  empowered  fuch  judices 
"  of  peace  to  adminiftrate  juftice,  and  put  his  majefty's 
**  laws  in  execution,  according  to  the  particular  inftruc- 
**  tions"  therein  mcOtioned. 

These  inftruflions  of  the  ftatutc  1661,  which  are  little 
more  than  a  fomewhat  fuller  and  more  articulate  (latement 
of  thofc  of  Oliver  Cromwell  in  1656,  and  King  James's 
AA 1661  zSt  1617,  dill  conditute  our  only  general  code  of  laws 
general  touching  thcfc  ofEccs.  Subfcqucnt  enaftments,  how  numc- 
^***^"/^TJrous  and  important  foever,  regulate  only  particular  branches 
jed.  of  their  jurifdidtion. 

Onlt  one  other  datute  was  pafled  concerning  judices  of 
peace  while  Scotland  remained  a  fepar^tc  kingdom.  This 
x685,c.i6.  jg  jgjncs,  7th  parliament  1685,  ^^'  ^^'  It  mentions  "  the 
"  many  advantages  which  the  lieges  might  have  had  if  the 
"  judices  of  peace  had  exerced  their  fun£lions  with  that 
**  diligence  which  the  law  required,  and  the  many  evi/s> 
**  efpecially  in  ecclefiadic  diforders  and  irregularities,  which 
**  might  have  been  prevented  by  their  care,"  and  for  "  re- 
*'  meid  thereof  in  time  to  come '"  ratifies  the  a£ts  of  par- 
liament 161 7,  1633,  and  1661  ;  and  further,  "  gave  full 
**  power,  authority,  and  commiflion  to  the  faid  judices  to 
^'  put  the  laws  in  execution  againd  all  who  fliall  be  guilty 
'*  of  conventiclesi  irregular  baptifms  and  marriages,  with^ 
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**  drawing  from  church  ordinances,   and   other  fuch  dif-     $  3- 

"  orders,  in  fo  far  as  they  arc  not  capital,  conform  to  the  of'th/ 

**  laws  made  thcreanent;  and  where  the  crime  is  capital  °' ''«^«' 

"  they  arc  to  fecure  the  perfons,  and  acquaint  the  flieriff^'^""*^ 

*'  or  other  judge  ordinary  thereof :  And  it  is  declared,  that  t^  cog^ 

*'  in   their  proceedings  againft  church  irregularities,   bap-  °i^^^  ^ 

*'  tilms,  marriages,  and  conventicles,  the  juftices  may  pro-  fesoe^ 

"  cced   immediately,   without  waiting  any  time  after  the 

"  crimes  are  committed."     The  ftatute  contains  this  extra* 

or(tioary  declaration,  that  for   "   their   farther  encourage- Allows 

"  ment,  his  majefty  allows  unto  tlie  faid  juftices  of  peaccj  L***^™  jj*® 

''  the  fynes  of  all,  except  heritors,  which  {hall  arifc  from  Inflia. 

^  thefe  delinquencies,  judged  by  them  to  be  employed  for 

"  explicating  of  their  jurifdidion  as  they  (hall  think  fit } 

<*  and  for  difcovering  of  what  the  fines  of  heritors  (hall 

"  amount  to.    The  clerks  of  thefe  courts  are  hereby  ap* 

**  pointed  to  fend  a  fubfcribed  lift  of  them  to  the  clerks 

"  of  exchequer  in  the  firft  week  of  November  yearly,  under  Rcfcind- 

tbe  pain   of  deprivation."     But  this  ftatute,  with  other  ab-  cd  hy 

furd  and  oppreiEve  a£ls  of  that  reign,  was  refcinded  by  the 

general  reciffory  a£l,  William  and  Mary,  1690,  ch.  28.  aa  1690, 

c.  38. 

Bt  the  1 8th  article  of  the  union,  it  is  provided,  that  Articles  of 
the  laws  for  the  regulation  of  trade,  cuftoms,  and  the  excife, 
iliall  be  the  fame  in  Scotland  as  in  England  y  but  that  all 
the  other  laws  in  Scotland  {hall  remain  in  force ;  yet  alter- 
able by  the  parliament  of  Great  Britain  :  but  with  this  cau- 
tion, that  laws  relating  to  public  policy  are  alterable  at  the 
diicretion  of  the  parliament ;  laws  relating  to  private  right  are 
not  to  be  altered  but  for  the  evident  utility  of  the  people  of 
Scodand. 

This  article  of  the  union  was  followed  out  by  the  queen's  Q:,  Annc't 
proclamation,  which  appointed  juftices  of  the  peace  withfj^.*"*' 
the  fame  powers  as  thofe  in  England,  in  matters  touching 
tbe  cuftoms  and  excife,  but  in  every  thing  elfe  to  be  regu-* 
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^  lated  by  the  fape  laws  as  formerly  (  and  by  an  ad  '  for 

nitToar   rendering  the  union   of  the   two  kingdoms  more  entire 

orrxcE.     *"^  complete,  which  ordaiftcd,  •*  that  in  every  (hire  and 

<<  ftewartry  within  Scotland,  and   alfo  in  fuch  cities,   li- 

c!6.^m  "  ^^^^^9  and  precinSs,  in  Scotland,  as  her  majefty,  her 

them  the   «  heirs  or  fucceflbrs,  (hall  think  fit,  there  (hall  be   ap« 

Sif^jaf-'^  pointed  by  her  majefty,  her  heirs  or  fucceflbrs,  under  the 

ticettoach-fc  pgat  feal  of  Great  Britain,  a  fufficient  number  of  good 

p^ce.       ^*  and  lawful  men  to  be  juftices  of  peace  within  their  re* 

'<  fpedive  (hires,  ftewartries,  cities,  boroughs,  liberties,  or 

**  precinds ;  which  perfons  fo  appointed,  over  and  above  the 

^'  feveral  powers  and  authorities  vefted  in  juftices  of  peace 

«*  by  the  laws  of  Scotland,  (hall  be  further  authorifcd  to  do, 

•*  ufe,  and  exerce,  over  all  perfons  within  their  feveral 

'*  bounds,  whatever  doth  appertain  to  the  office  and  truft 

••  of  a  juftice  of  peace,  by  virtue  of  the  laws  and  afts  of  par- 

*<  liamenc  made  in  England  before  the  union,  in  relation  tOf 

•*  and  for  the  prefervation  of  the  public  peace  \    provided, 

^*  neverthelefs,  that,  in  the  feflions  of  the  peace,  the  methods 

*^  of  trial  and  judgment  (hall  be  according  to  the  laws  and 

•'  cuftoms  of  Scotland.** 

Import  of      This  ftatute  did  not  fo  much  give  the  juftices  of  peace 
this  ad.     jjg^  jurifdiftion,  as  remove  difficulties  preventing  the*  pro- 
per exercife  of  that  jurifdiftion  which  they  already  enjoyed. 

How  it  en-  The  Scotti(h  ads  had  laid  them  under  reftriclions,  firjl^ 
Urged thcir^j^jj  jcfpeft  to  the  perfons  againft  whom  they  could  pro* 
ceed.  In  the  cafe  "  of  any  landed  gentleman^  whofe  rents 
**  amount  to  lo  chaldersfof  visual,  or  looo  marks  of  filver, 
**  refufing,  or  delaying  without  caufe,  when  charged  to 
"  make  his  appearance  before  a  juftice*,"  the  aft  1617 
did  not  empower  the  juftice,  whofe  warrant  was  contemned, 
to  command  his  conftable,  or  other  officer,  to  bring  them 

«6  Annp,  ch.  6,  {  a. 

•  Chaj).  1.  §  y    See  Appendix  I. 
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before  lum,  as  it  did  in  the  cafe  of  perfons  of  meaner  degree.     $  j. 

k  went  no  farther  than  direAing  the  juftice  **  to  inform  |he  ""''®** 

^  lame  to  fome  of  his  majefty's  privy  coun(el,  to  the  tSt€t  orncs. 

^  tbc  forty  ef  the  quality  fore/aid  may  be  called,  and  fined 

**  for  ius  difobcdiencc*^     And  in  like  manner,  that  part  of 

tk  (ame  a£^»  giving  them  jurifdi£lion  in  the  cafe  of  riots 

and  breaches  of  the  peace,  empowers  them  to  proceed  only 

againft  perfons  **  under  the  degree  of  noblemen,  prelates, 

**  coonfellors,   and  fenators  of  the  coUege  of  juftice.*'    &«  Removed 

cm^^  they  laid  them  under  inconvenient  reftri£lions  touch-  d^  Imuou 

ing  the  intenral  to  elapfe  before  they  were  allowed  to  fum-  ftn^on  of 

BWQs  any   perfon  before  them.    The  ftatute   1617  **  ^on-^^®"^ 

tuned  an  exprefs  declaration,  that  <*  neither  the  ere£lion  of 

*^  the  (aid  commiflioners  and  juilices  of  peace,  and  grant 

**  of  jurifdifkion  and  privileges  to  them,  nor  the  making  or 

"  approbation  of  the  particular  articles  above  written,  intro- 

**  duced  in  their  favour,  nor  any  thing  therein  contained^ 

^  ihall  be  in  any  fort  derogatory  or  prejudicial  to  the  rights> 

**  privileges,  or  liberties,  granted  and  beftowed  by  his  ma- 

«  jefly,  or  hb  highncfs's  royal  predeccflbrs,  of  before  to  any 

"  of  his  majeftie's  fubjcds,  of  whatfoever  eftate  or  quality^ 

^  from  the  higheft  to  the  loweft :  but  declares,  that  the 

«*  faid  rights,  privileges,  or  liberties,  fhall  remain  in  their 

«•  own  integrity  Cafe  and  entire,  and  unhurt  or  prejudged. 

••  And  left  this  rcfervation  ftiould  feem  altogether  to  deftroy 

••  the  power  granted  to  the  faid  jufticcs,  or  Ihould  beget  con- 

"  troverfies  betwixt  them  and  any  others  having  right  or 

**  liberty  of  jurifdi£iion,  as  faid  is,  our  fovereign  lord,  for 

••  removing  of  all  queftion  which  may  arife  betwixt  them 

"  thereanent,  declares,  that  it  Jhall  not  be  lawful^  nor  per- 

**  mitted  to  the  fatd  jufiices^  to  make  any  citation  of  party  before 

^  their  court  till  the  expiry  of  the  fpace  of  fifteen  days  after 

«  the  committing  of  the  faSf^  for  which  the  committer  is  to 

"  be  convened  ;  at  the  complete  outrunning  of  which  Jpace,  if 

^  any  having  power  and  jurifdi^ioui  as  faid  is,  hath  n^ 

•Cbip.lL}i4.    Appendix  I. 
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pleaed  to  cxcrcc  and  ufc  the  privilege  and  liberty  of  their 
fight  and  power,  it  (hall  then  be  lawful  to  the  faid  juf- 
ticcs  to  make  citation,  and  proceed  againft  the  panies,** 
&c.  Thcfc  limitations,  which  had  been  dropped  in  Crom- 
welPs  inftru£lions,  were  verbatim  repeated  in  the  general 
ftatute,  Charles  11.  1661  *,  but  are  entirely  done  away  by 
the  BritUh  ftatutc  communicating  the  fame  powers  and  ju- 
rifdi6tion,  touching  the  prellervation  of  the  peace  to  Scottifli 
juilices  with  thek  brethren  in  England,  who  had  never  bceit 
cramped  by  any  fuch  limitations. 


'4. 


Here,  however,  it  may  be  proper  to  clofc  our  hiftorica] 
furvey  of  the  (latutes ;  which  henceforward  multiply  too 
faft  upon  us  to  admit  of  being  perfpicuoufly  noticed,  un- 
lefs  under  the  different  heads  to  which  they  refpeflively 
belong. 


coMMis-       IV.  From  the  period  of  the  union  downward,  juftices  of 
THE  peace  have  been  named  by  a  commiflion  palling  under  the 

PEAcc.      great  feal,  and  differing  in  few  particulars  from  the  Englifh 
commiffions.     The  aflignment  of  juftices  of  peace,  by  the 
Firllallip. king's  commiffion,  was  firft  ordained  by  the  ftatute  i  Ed- 
tTcesbyiuIward  III.  ch.    15,   which,  however,   gave  them  no  other 
iute.         power  but  only  to  keep  the  peace.     In  that  and  the  follow- 
ing reigns  the  commiffion  was  from  time  to  time  altered  and 
enlarged,  till  at  length,  in  the  reign  of  Queen  Elizabeth,  \t 
had  become  fo  encumbered  with  many  ftatutes,  vain  repeti- 
tions, and  other  corruptions  which  had  crept  therein  by  the 
miftaking  of  clerks^,  that  it  was  judged  neccffary  to  reform 
and  corre£l  it.     Accordingly  at  a  conference  betwixt  all  the 
Rcforma-  judges,  in  the  33d  of  that  reign,  this  was  accompliihed, 
c^miilion.^"^  a  form  drawn  up  which  continues  with  little  alteration 
to  this  day  ^ 

«  §  3.  &ch.  II.  §  11,11. 

**  Dale.  ch.  5. 

*  Lambard*8  Eircn.  B.  I.  ch.  9.    Bunt's  tit.  Juflice,  %ix 
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Tius  reformation  regarded  merely  the  language  of  the      $  4. 
commilEon,  without  making  any  change  on  the  fubftance  ^^"J^^J** 
of  it,  or  the  powers  of  the  juftices  under  it;  '^  care  was  tbbpiace* 
^  taken  that  the  drofiy  matter  of  the  former  commiffion, 
*  beii^  tr»ed  out  by  the  fire  of  learning  and  difcretion,  the 
^  body  and  countenance  thereof  ihould^  as  much  as  might 
**  be,  fcmain^  and  be  let  to  ftand  ^Z' 

The  commiffion  is  a  letter  addrefled  by  the  king  to  cer*  What  it  i . 
tain  perfons,  naming  them  juilices  of  peace,  and  giving  them 
various  powers  and  charges,  for  direding  them  in  the  execu- 
tioD  of  that  office.  It  confifts,  therefore,  of  three  parts ;  i(t. 
The  faiutation  of  the  king ;  2diy,  The  power  given  to  the 
joftices  ;  and,  3dly^  The  charge* 

The  (altttation  is  as  follows :  ''  George  III,  by  the  grace  i;  Saluta- 
"  of  Godif  king  of  the  united  kingdom  of  Great  Britain  and 
**  Irdand,  defender  of  the  faith ;  to  &c. 

"  greetiiig.'' 

This  manner  of  ifluing  the  commii&on  in  the  king's  name,  Why  in  the 
baas  to  be  founded^  fays  Dr.  Burns,  on  the  ftatute  of  the  ^^^^ 
l^A  Henry  VIII,  cap.  24,  which  enafts,  **  that  all  juftices 
**  of  the  peace  (hall  be  named  by  letters  patent  under  the 
^  king^s  great  feal,  in  the  name  and  by  authority  of  the 
<*  king ;  but  referyes  to  all  cities  and  towns  corporate,  which 
^  have  jnfticeSi  the  liberties  they  have  enjoyed  in  that  be« 
"halfs." 

Thefe  words,  iy  tie  grace  of  God^  are  faid  to  have  been  B7  the 
firft  ufcd  by  king  Pepin  and  Charles  the  Great,  in  imi-  g^J«  ^ 
t2tion    of    the    Conftantinopolitan    emperors,   who    called 
tfaemfelves  crowned  of  God^.    This,  therefore,  according 

'Lambard,  iUd.  s  EuraR,  il>i<l* 

r9lJ.  B 
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coMMit-  ^o  many  learned  French  writers,  has  ever  been  the  appro- 
sioN  OF  priatc  ftyle  of  the  fovcreigns  of  independent  ftates,  or  the 
dignitaries  of  the  hierarchy,  who  difclaimed  all  hirman  de- 
pendence. And  fuch  feems  at  lead  to  have  been  its  import, 
in  the  fifteenth  century ;  when  the  duke  of  Burgundy's  add- 
ing thefe  words  to  his  titles,  was  fo  much  confidered  by 
Charles  VII,  as  a  renunciation  of  fealty,  and  a  declara* 
tion  of  independence,  that  he  obliged  the  duke  to  declare 
that  it  was  without  prejudice  to  the  paramount  rights  of  the 
crown  of  France  ;  and  in  1463,  as  we  are  told  by  Mezeray, 
he  forbade  the  duke  of  Britanny  to  **  ftyle  himfelf  duke  by 
the  grace  of  God^  to  coyn  money,  or  impofe  taxes  * :"  and 
when  that  monarch  rc-eftabliftied  the  prince  of  Orange,  and 
wiilied  to  fliew  him  particular  favour,  he  thought  it  necefia« 
ry  to  give  him  a  fpecial  permifCon  to  ufe  this  title  ^. 

This  paramount  and  pious  ftyle  was  early  adopted  by  the 
fovereigns  of  both  parts  of  thefe  united  kingdoms '.  Under 
this  title,  Dei  gratia  rex  Scotorum,  charters  were  granted 
both  by  Alexander  I"*,  who  is  faid  to  'have  added  the  coun- 
ter feal,  or  double  impreflion,  to  feals,  not  long  before  be- 
gun to  be  employed,  in  the  authentication  of  deeds  " ;  and 

« Batten's  tranflation,  483.  page  of  thofc  documents,  which  that 

k  «  AvoDs  oaroyc  a  notredit  eou-  ycf  y  iBtclligcnt  praditioiier  himfelf 

«  fin  prince  d'Oiange,  que  lui  ct  fcs  recommends  as  the  fafcft  guides  to 

««  fucccffcurs  en   la  ditc  principautc,  the  knowledge  of  our  ancient  jurif- 

**  puifTcnt  dc  grace  efpecial  ufer  en  leur  prudence. 

«  intitulation  dc   ccs  mots ;    par  U  ni  Anderfon's  Diplomata  et  numif- 

« grace  de  Dieu    prince    d'Orange."  mata  Scotiae,  No.  8. 

Hift.  dr  Dauphine,  t.  2.  p.  108.  Nou-  n  Before  the  ufe  of  feals, deeds  were 

veau  Traitc  dc  Diplomatique,  tom.  authenticated  by  prefixing  the  crofies 

41.  p.  59T.  of  the  parties  and  witneflcs  to  their 

I  "  Wc  find  that  James  VI,  upon  names  written  by  notariesat  the  foot  of 

*•  returning  from  England,  borrowed  the  page.  After  the  ufe  of  feals,  which 

*■*  the  addition  of  the  grace  of  God,**  alone  were  thought  to  give  the  (lamp 

Rofs*s  Le^lurcs  on  the  Pradicc  of  of  authenticity,  it  ceafed  to  be  cuf- 

the  Law  of  Scotland,  v.  i,  p.  183.  tomary  for    notaries    to   write   the 

This  remark  is  in  the  face  of  every  names  of  witnelfes  at  the  bottom  of 
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b]r  his  fucceflbr  David  I,  whofe  rtign  Buchanan,  though  fo  $  4« 
fittk  p^rtizL  to  regal  excellence,  pronounces  a  more  .perfect  l^^ 
danpfe  of  a  good  prince,  than  it  is  poflible  to  conceive  in  the 
theory^.  In  the  fame  manner  James  I,  in  a  deed  in  the  Scot- 
dfli  langoage,  bearing  to  be  written,  /ua  ipfms  manu,  takes 
flic  appellation,  **  throw  the  grace  of  God,  kynge  of  Scottis  p/* 
hdeed,  for  a  century  prior  to  the  reign  of  the  laft-mentioned 
mooarch  thofe  had  come  to  be  the  words  uniformly  infcribed 
en  die  royal  feal  of  Scotland.  And  the  famous  indenture 
of  Robert  Bruce  ^,  ftylcs  that  monarch  "  Dominum  Ro- 
•*  bertam^  Dei  gratia  rcgem  Scottorum  illuftrem  \" 

On  occaCon  of  the  late  union  with  Ireland,  the  title  <<  of 
*•  the  united  kingdom  of  Great  Britain  and  Ireland,  ^^'^gf*  &c. 
V2S  adopted  ^.  Article  i.  provides,  that  '*  the  faid  kingdoms  of  the  unit. 
"  of  Great  Britam  and  Ireland  (hall,  upon  the  i  ft  day  of  Jaiiu-  ^^^^c. 
"  ary  i8ci,  be  united  into  one  kingdom,  by  the  name  of  the 
*•  united  hkigdom  of  Great  Britain  ;  and  that  the  royal  ftilc 
"  and  titles  appertaining  to  the  imperial  crown  of  the  faid 

tiK  page  :     and    though    wiineiTet  cni|)erdr  Anaftafiut  found  it  neccfTj. 

vac  prefcnt  io  matters  of  imports  ry  to  pQrchafe  the  amity,  by  gratify. 

uccy  their  nmciiet  were   only  men-  ing  the  vanity,  of  their  king  Ciovi9, 

tiooed  at  the  end  of  the  text.  with  the  cdnfulihip.   In  the  language 

^Sommo  ingenio  homines  dod if-  of  the  Conftantinopolitan  court,  con- 

£aii  qui  boni  regis  imaginem  txpri-  fuls  being   of  the   higheft   dignity, 

mere  cootendcrunt,  talem  non  potue-  were  called  illuflret ;    while  inferior 

ruBt  animo  cogitare^  qualem  fe  Oaiid  magiflrates,  according  to  their  re. 

toto  vitz  curfu  prcditit.   Rer.  Scot,  fpec^ive  degrees  of  rank,  were  either 

Htfi.  L  vii.  c  36.  dariffimif  or  only  fpe^iakiUt, 

^  And.  Dipk>m.  No.  tf  7.  This  epithet  illuflrh  is  alfo  applied 

^  Original  in  the  advocates  libra-  to  another  of  our  kings,  who  had  per- 
ry. See  copy  in  the  appendix  to  lord  fonally  little  title  to  it,  John  BaIiol,'in 
Kames*  Hiftorical  Law  Trails,  No.  5.  a  charter  granted  by  Wallace,  under 

'  This  word  iUmfiris^  which  Robert  the  title  "^  Domini  Gulielmi  Wallace, 

hat  vlet,  and  perfonally  fo  well  me-  **  cuftodis    Scocie,    nomine    preclart 

fitedy  wms  the  choien  epithet  of  the  ^  principes  Johannis  Dei  gratia  regit 

Merovtogian  kings  of  France;  who  *'  Scocie    iJ/ufiriu*      And.    Diplom. 

ite  £ud,  bf  the  French  hiftorians,  to  No.  44. 
brc  uled  it  from  the  time  that  the        f  39  snd  40  Geo.  llf.  c.  67. 
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§  4.  ^*  united  kingdoms  and  its  dependencieSi  {hall  be  fuch  as  his 
COM  MIS-  (c  majefty,  by  his  royal  proclamation  under  the  great  feal  of 
THE  *'  the  united  kingdom,  {hall  be  pleafed  to  appoint."     Ac- 

p£ACE.  cordingly,  his  maje{ty  was  pleafed  to  iffue  a  proclama- 
tion, referring  to  this  enaAment ;  and  then  proceeding  as 
follows :  ^*  We  have  thought  fit,  by,  and  with>  the  adyice  of 
^'  our  privy  council,  to  appoint  and  declare  that  our  royal 
^^  {lyle  and  title  {hall  henceforth  be  accepted,  taken,  and 
'^  ufed,  as  the  fame  are  fet  forth  in  manner  and  form  fol- 
<<  lowing :  that  is  to  fay,  the  fame  {hall  be  exprefTed  in  the 
**  Latin  tongue,  by  thefe  words,  Georgius^  Dei  gratia ^  Britart'- 
**  niarum  rex^Jidei  dtfenfor;  and  in  the  Englilh  tongue, by  thefe 
**  words,  George  III,  by  the  grace  of  God,  of  the  united  king- 
'*  dom  of  Great  Britain  and  Ireland,king,defenderof  the  faith  v'* 
inftcad  of  *•  king  of  Great  Britain^  France^  andlrelandi*  &C.  The 
"title  of  king  of  Great  Britain  was  firft  aflfumed  by  James  VI  % 

<  This  James  VI  did  by  a  procla-  «  which  is  to  done  hereafter :  and 

mation,  iflued  in  1606  ;  in  which  he  <*  upon  all  which  conlideration,  w^c 

fayn,  "  Wherefore  we  have  thought  <•  do,  by  thefe  prcfents,  by  force  of 

«*  good  to  difcontynue  tlic  dcvydcd  «<  our  kingly  power  and  prerogative, 

'•  names  of   England  and   Scotland  «'  afiume  to   ourfelf,   by  the   deer- 

<*  out  of  our  regall  ftile ;  and  do  in-  '*  nefs  of  our  right,  the  name  and 

*<  tend  and  refolve  to  take  and  affume  ^  ftile    of  king   of   Great  Britain* 

**  unto  us  the  name  and  ftile  of  Kinge  **  France,  and  Ireland,  defender  of 

*<  p/Greai  Britaine;  including  there-  *'  the  faith,  &c.  as  followcth,  in  our 

«  in,   according  to  the  truth,    the  "  juft  and  lawful  title ;  and  do  here- 

<<  whole  iflande ;  wherein  noe  man  **  by  pubtiih,  promulge,  and  declare 

•*  din  imagine  us  to  be  led  by  anye  **  the  iame  to  the  end,  that  in  all 

<*  humor  of  vaine  glorie  or  ambition ;  **  proclamations,  miflive,  forrain  and 

**  becaufe  wee  flioulde,  in  that  cafe,  **  domeftical,  treaties,  leagues,  dcdi. 

*<  rather  delight  in  a  long  enumera-  *'  cations,  impreflions,  and  in  all  other 

<*  tion  of  many  kingdoms  and  feig^  **  caufes  of  like  nature,  the  fame  may 

**  nories,  whereof,  in  an  inheritance,  '*  be  ufed  and  obferved. 
**  we  have  plenty  enough  ;    if  we        **  And  to  the  end  the  fame  may  be 

•«  thought  there  were  glorie  in  that  *«  more  effe dually  devulged,  our  will 

«*  kind  of  ftile ;  but  onlie  that  wee  **  is,  that  riie  ftile  be  from  henceforth 

<*  ufe  it  as  a   fignification  of  that  **  ufed  upon  aU^infcriptions,  upon  our 

<<  which,  in  part,  is  already  done,  and  ^  currant  moneys  and  coynes  of  gouU 

*<  fignificant   prefiguration   of    that  ^  and  Hlver  hereafter  to  be  mynted. 
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«  m  6gnificaiit  prefiguratioii''  (as  his  majefty  himrelf  cxprefles     S  4* 
k)  of  chat  unkm  which  afterwards  incorporated  his  two  in-  u^J^^l 
dqteadent^  fovereigii»  and  imperial,    kingdoms,   into  one '>*''■ 
peat  people.     But  James  being  difappointed  in  his  endea^ 
fovs  to  acoompliih  this  event,  which  he  had  fo  much  at 
heart,  appears  to  ha?e  diicontinued  his  aflumed  title ;  and 
the  rubric  of  his  21ft  parHamem  (1612)  gives  him  that  of 
**  king  of  Scotland,  England,  France,"  &c.  which  conti- 
nued ever  after,  to  be  ufed,  and  aiq>ears  on  the  fubfequent 
coiiis,  wlule  Scotland  remained  a  feparate  kingdom. 

Betoee  the  acceffi(m  of  James  to  the  Englifli  throne,  our 
manarchs  had  in  general  retained  the  appellation  **  king  of 
•  Scottb  (rex  Scottorum),''  which  fecms  to  have  been  the 
ftjk  originally  ufed  by  all  the  European  monarchs,  who  in 
die  moft  ancient  deeds  are  defcribed  rex  Anglorumy  r€k 
Francomm^  &c.  &c.  But  there  are  exceptions  in  our  hiiiro- 
ry.  Thus  the  moft  ancient  Scottifh  charter  that  has  yet 
appeared,  ftyles  Duncan,  who  began  to  reign  in  the  year 
1095,  •*  conftans  hereditarie  rex  Scotie  ";"  and  the  rubric  of 
ihc  feventh  parliament  (1427)  ftyles  James  I,  "  Dei  gratia  rr- 
ps  ScoiU/*  as  thofe  of  Mary's  give  her  the  appellation 
••  queen  of  Scotland/^ 

**  Of  the  united,  &c.  i/'/ig."    In  that  folemn  zCt^  quot-  Kii^g- 
cd  above,   the  parliament  declares  tlie  crown   of   Great 

m  ^^nj  oar  will  and  pleafure  is,  *<  Ceyned  doe  extend  to  anye  legali 

*  dat  in  ftich  appeUationt  or  Domi-  <*  proceeding,  inftrutnentyOrafTuronce, 
"  ntfioos  at  (hall  bcrealter  be  niade  **  until  forthe  order  be  uken  in  that 
"  by  force  of  thofe  piefentet,  the  «  behalf.*'  Rhymer*»  Foedera,  torn. 
M  laBK  Hull  be  exprefled  in  fuch,  and  xvi,  p.  604. 

*  die  Cune  ipatyt^r  md  foroi,  and  af-  "  And.  Diplom.  Scotix,  No.  i.  Lord 
**  ccr  foch  cocnpatatioOy  as  if  we  had  Hailes  has  fome  doubts  of  the  authen. 

*  «<r— *^  the  £uDe  the  firft  day  of  ticity  of  this  charter.  See  Annals, 
**  o«r  Kign ;  forbearing  onlie  for  the  vol.  i,  p.  51,  £d.  1797. 

"  prc&sttythat  anye  thiog  herein  con. 

B3 


12 


The  Offices  m  General        Boo&L 


?4. 

COMMIS- 
SION oe 
TRB 

Imperialy 
"What  it 
me^ttf. 


Britain  to  be  imperial.  What  is  the  precife  diflinAion  be« 
twizt  emperor  and  king,  feems  not  yet  perfe^ily  afcertain- 
ed  ;  and  old  deeds  have  been  preferved  where  emperors  are 
termed  kings,  and  kings  emperors  ^.  The  lateft  fyAemati- 
cal  writer  upon  the  laws  of  England,  confefTes  that  he  cannot 
•*  fuccindly  afcertain  the  meaning  of  this  expreflion  y"  (im- 
perial crown).  But  it  feems  to  be  fatisfa£lorily  explained  by 
Blackftone  ^,  to  mean  only  ^'  that  our  king  is  equally  fove- 
^'  reign  and  independent  within  thefe  his  domii^io^Sj  as  any 
emperor  is  in  his  empire,  and  owes  no  kind  of  fabjeQion 
to  any  other  potentate  on  earth."  In  the  fame  fenfe  the 
word  is  underdood  by  our  parliament  in  the  old  a£l  of 
James  III  ^,  ordaining  ^'  nottars"  to  be  made  by  the  king,  and 
not  by  the  emperor,  "  fen  our  foveraine  lorde  hes  full  jurif- 
**  di£lion  and  free  empire  within  his  realme."  Accordingly 
charters  are  ftill  extant  **,  where,  like  fome  of  the  Englifh 
kings  before  the  Norman  conqueft  ^,  our  ancient  monarchs 
are  ftyled  bafsleus^   the  imperial  title   a^t  Conftantinople  ^« 


cc 


(C 


*  Nouvelle  Traitc  dc  Diploma- 
tl(^ue,  t.  iv.  p.  (>$, 

J^  Wooddefon's  Vincrian  Lcdures, 

■  • 

V.  i,  lea.  3,  p.  75. 
2  B.  i.  c.  7.  p.  142. 

*  C.  30.  1469. 

b  Thuf  in  a  charter,  which  has  at- 
tra^ed  notice  in  the  more  intcrcfting 
controvcrfy  refpeding  the  antiquity, 
of  the  reprcfentation  of  the  horoughs, 
Malcolm  III  is  ilyled  Malcolmus 
Dei  gra^a  Scotonim,  bafiUvi^  audo- 
ritate  regia,  &c.;  it  is  more  fully 
quoted,  hoth  by  Dr.  Stuart  in  his 
Public  Law  and  Conftituttonal  Hif. 
tory  of  Scotland,  and  by  Mr.  Wight 
in  his  Inquiry  into  the  Rife  and  Pro- 
grefs  of  Parliament.      B.  L  ch.  2. 

^  Blackftone,  b.  i.  ch.  7. 

d  So  much  did  the  Creek  cmpf- 


rors  coofider  the  title  of  baftleut  or 
emperor  as  peculiar  to  themfelves, 
that  they  did  not  readily  allow  it  to 
be  given  even  to  the  weAen\  empe- 
rors, whom  they  wiflied  rather  to  be 
addrcflcd  by  the  low^er  (as  it  was 
thought)  appellation  of  king.  So  far 
was  this  abfurd  difpute  cari-ied,  that 
when  Bafiieus  Macedo,  the  Confta. 
nipolitan  emperor,  had  received  let- 
ters from  pope  Hadrian  II,  wherein 
Lewis  II,  then  emperor  of  the  weft, 
was  railed  hafileut  or  emperor ^ht  cauf- 
ed  that  honorary  title'  to  be  erafed 
out  of  the  letters,  and  difpatched  an 
embaiTy  to  Lewis,  complaining  of  his 
alTumption  of  that  title.  The  cor- 
refpondence  between  them  bat  becii 
preferved.  Seldco,  Tit.  Hon.  ch.  xi, 
p.  x5. 


8I0N  or 

TUB 
PKACS. 


Gh.L  Cy*  Justices  ^  Peace,  z^ 

And  "  howfocTcr/'  oblerves  Mr*  Scldcn, "  thcfc  emperors  of  commis 

**  tbcEaft  and  Weft  thus  ftrove  about  this  great  title  oi  Em^  tub 

^  penr  or  BafiUus ;  as  if  they  had  been  agreed  that  no  other 

''  prince  might  juftly  ufe  it  but  themfelves ;  yet  diverfe  other 

**  princes,  as  the  kings  of  England,  Scotland,  France,  and 

*  Spain,  bcfide  others,  have  their  fupremacy,  acknowledge  - 

^  ing  no  fuperior  but  God  himfelf,  and  may  everyway,  as 

^  juftly  as  the  emperor  of  Rome,  be  ftiled  emperors,  or 

**  by  any  other  name  which  ezprefles  the  fullcft  hight  of 

^  honour  and  dignity  ^.^ 

Tb£  £dutatipn  next  contains  the  names  of  thofe  perfons  to 
whom  the  commillion  is  ilire£ted,  and  who  are  thereby  vefted 
widi  the  charge  of  the  peace.  They  are,  either  on  account  of  Geaeraloo' 
their  rank  and  dignity,  named  at  the  beginning  of  every  com-  °**°*^*°°' 
miffioD  ;  and  are  thus  general  juftices  of  the  peace  throughout 
4ie  country;  or,  on  account  of  their  conne£lion  with  fom'e 
one  county,  are  named  in  the  commiflion  for  it  alone  \  and 
are  thus  conftituted  juftices  within  its  bounds.  Of  the  iirft 
dais,  arc,  i,  all  privy  counfellors;  2,  the  lord  juftice-gcne- 
ral,  lord  juftice-clerk,  and  lords  commiflioBers  of  jufti- 
dary,  for  the  time  being;  the  lord  prefident,  and  lords 
of  the  ^fiion ;  lord  chief  baron,  and  other  barons  of  exr 
chequer,  in  Scotland  \  the  lord  advocate,  and  folicitpr-genc- 
ral,  for  the  time  being.  The  other  clafs  confifts  of  the  moft 
refpe&able  inhabitants  of  each  county. 

The  falutation  addrefies  them  according  to  their  refpec- 
tire  dignities.  The  pf  inces  of  the  blood  aje  addreiTed,  our  How  ad^ 
moft  (dear  fons,  or  brother,  and  faitliful  counfellor ;  vif-  ^^^'^^ 
counts,  and  all  peers  of  higher  rank,  are  addrefled,  '^  our 
**  moft  dear  coufin,  and  counfellor ;"  the  other  members 
cf  the  privy  council,  *'  our  well  beloved  and  faithful  coun- 
^*  fcUors  ;"  the  other  names  in  the  commiflion,  "  our  bclov- 

^  Scid.  Tit.  Hon.  part  i,  ch.  %, 
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{4.       ^  ed)  and  faithfd.*'     Behved  is  the  word  ufed  in  England^ 

^^^I'^J!'    ^8  w/  ames^  or  bien  amis  ^  was  under  the  French  monarchy. 
810N  09  '  '  * ' 

TUB  mftead  of  our  lovUes,  the  term  ufed  in  the  Scottiifa  figneC 

"^"-       letters. 

Why  fpcAk     Thet  arc  addreffed  our,  &c.    The  cuftom  of  monarchs 

in  the  plu« 

nL  ofing  the  plural,  when  fpeaking  of  themftlvesi  is  extremely 

ancient  in  Europe.  In  France,  it  is  faid  to  have  been  the 
pra£lic«  fo  far  back  as  the  eleventh  century.  Many  old 
deeds  begin  in  the  plural,  but  afterwards  ufe  the  fingular, 
particularly  in  the  fubfcription  claufe ;  examples  of  which 
are  to  be  found  in  that  treafure  of  juridical  leaming,  and 
monument  of  human  induftry,  MablUon  de  re  Viphmatica  ^^ 
Mr.  Ruddiman  fays  the  cuftom  did  not  obtain  in  Scotlajid 
till  the  reign  of  Alexander  II ;  nor  in  England  till  the  reign 
of  Richard  I  <  ;  and  accordingly  queftions  the  authenticity  of 
a  charter  of  Malcolm  III,  from  its  making  that  prince  fpeak 
of  himfdf  in  the  plural. 

The  only  other  thing  in  this  claufe  ftill  to  be  noticed,  is 
the  word  greeting  (from  the  Latin  gratorjy  which  has  always 
been  ufed  in  our  6gnet-letters  as  the  exprcflion  of  that  good 
will,  which,  in  one  (hapc  or  other,  has  been  from  the  moft 
remote  antiquity,  the  ftyle  of  letters  of  kings  to  their  fub- 
je&s,  as  well  as  of  other  perfons. 

%.  Power        The  fecond  part  of  the  commiilion  relates  to  the  powers 

ipwntothegjj^ruftgj  ^o  the  jufticcs  of  peace,  which  arc  contained  in 

two  feveral  claufes  or  aflignments :  the  firft  aflignment  is  in 

thefe  words :  **  Know  ye,  that  we  have  affigned  you  jointly 

Firft  alSsni.  "  *^^  fevcrally,  and  every  one  of  you  our  juftices,  to  keep 

meat        **  our  peace  in  our  county  of  B.     And  to  keep,  and  caufe 

^  to  be  kept,  all  ordinances  and  ftatutes  for  the  good  of  the 

f  Didion.  de  L*Acad.  Francoife.        <  Pref.  to  Aod.  Dip.  Scot.  31,  34. 
f  f  Lib.  iiy  cap.  6. 
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*  peace,  and  for  prefcrration  of  the  fame,  and  for  the  quiet     $  4. 

**  rale  and  government  of  our  people,  made  in  all  and  jJ'J]^*^^ 

'^  fiognlar  their  articles  in  our  faid  county  (as  well  within  the 

^  liberties  as  without),  according  to  the  force,  form,  and  ef-  '■^^' 

"  fed,  of  the  fame ;  and  to  cfaallife  and  ptini(h  all  perfons 

Of  diat  (iSShd  againft  the  form*  of  thofe  ordinances  or  fta«^ 

^  tnteSy  or  airf  one  of  them  in  the  aforefaid  county,  as  tt 

*  ought  to  be  done,  according  to  the  form  of  thofe  ordi* 

^  nances  and  ftatutes  :  and  to  caufe  to  come  before  you,  or 

"  any  of  you,  all  diofe  who  to  any  one  or  more  of  our 

^<  people,  concerning  their  bodies,  or  the  firing  of  their 

'*  hoaies,  have  ufed  threats,  to  find  fufficient  fecurity  for 

"  At  peace,  or  their  good  behaviour  towards  us  and  our 

**  people ;  and  if  they  flndi  refufe  to  find  fuch  fecurity, 

"  dicn  diem  in  our  prifons,  until  they  (hall  find  fuch  fecuri- 

"  ty  to  caufe  to  be  fafely  kept." 

Br  diis  firft  affignment,  the  juftices  of  peace  hive 
all  die  ancient  power  touching  the  peace,  which  the  con« 
ferrators  of  the  peace  had  by  common  law ;  as  alfo  the 
vhde  authority  added  by  the  ftatutes ;  **  they  have  thefe 
"  powers  fingula^ly,  dually,  and  plurally  \**  They  are  af- 
figoed  to  ^  keep,  and  caufe  to  be  kept,  aU  ordinances  and 
^  Jfaivtes  madt  far^  &c.  It  feems  certain,  obfcrvcs  Dr. 
Bams^  after  Hawkins,  a.  37,  diat  under  the  ezpreffion  aU 
ordinances,  &c.  are  included  diofe  ancient  ftatutes  concern- 
ing the  peace,  made  before  the  inftitution  of  juftices  of  the 
peace,  which  were  all  of  them  exprefsly  mentioned  in  the 
zndent  commiflions  of  the  peace ;  although  none  of  the 
ftatutes,  which  ordain  the  office  of  juftices  of  the  peace, 
%  any  thing  concerning  their  execution.  The  po^ifer  of 
tlie  juftices,  therefore,  in  relation  to  them,  feems  entirely  to 
depend  on  the  king's  commiifion  \  and  yet  has  always  been 
Boqueftionably  allowed  ;  <<  whence  it  appears  (lie  adds)  that 

I  Lanbard  exren^clut>  b.  1.  c«  9.  >Tit.  Juflicct  cf  Peace.  §  la. 
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The  Engliih  lawyers  obferve  that  the  words,  "  for  the 
*'  quiet  government  of  our  people,"  were  not  meant  to  ex- 
clu4e  the  fubjedlsof  a  foreign  prince,  or  other  ftrangers^ 
while  living  in  this  country,  from  the  protection  of  this  ma- 
giftracy  K  What  is  meant  by  the  expreflion,  *'  within  liber<r 
*^  ties  as  well  as  without ;"  and  the  particiilars  of  giving  fe- 
curity  for  the  peace  and  good  behaviour,  will  be  fully  cxr 
plained  afterwards  ^. 

ficcond  af.  The  fecond  aiBgnment  is  as  follows :  ^'  We  have  aUb  af-v 
gnjncnt.  c<  figncd  you,  and  every  two  or  more  of  you  (of  whom  any 
*^  one  of  you,  the  forefaid  A,  B,  C,  D,  £,  and  F,  we  will  Ihall. 
•^  be  one),  our  juftices,  to  inquire  the  truth  more  fully  ac-r 
^*  cording  to  the  law  and  cuftom  of  the  land,  and  of  all 
**  and  all  manner,  felonies,  or  capital  crimes,  poifoningd,  en- 
<<  chantments,  forceries,  art  magic,  trefpaifes,  foreftalling  of 
^'  regratings,  ingroflings,  and  extortions  whatfoever,  and  of 
**  all  and  (ingular  other  crimes  and  offences,  of  which  the 
*<  juftices  of  our  peace  may  or  ought  lawfully  to  inquire  by 
^  whomfoever,  and  after  what  manner  foever,  in  the  faid 
'*  county  done  or  perpetrated,  or  which  (hall  happen  to  be 
**  there  done  or  attempted  ;  and  alfo  of  all  thefe,  who,  in 
<<  the  aforefaid  county,  in  companies,  againfl:  our  peace,  in 
**  difturbance  of  our  people,  with  armed  force,  have  gone, 
*^  or  rode,  or  hereafter  fhall  prefume  to  go  and  ride ;  and  alfo 
<^  of  all  thofe  who  have  there  lain  in  wait,  or  hereafter  fhall 
*<  prefume  to  lie  in  wait,  to  maim  or  cut,  or  kill  our  people  | 
*<  and  of  all  vi£tuallers,  and  all  and  fmgular  other  perfonsj 
<f  who,  in  the  abufe  of  weights  or  meafures,  or  in  felling 
^*  vi&uals  againft  the  form  of  the  ordinances  and  ftatutes, 
<<  or  any  one  of  them  therefore  made  for  the  common  bene* 

^Burnt,  tit.  Juftices.    2.  Hawkifl  35*    x.  Halc»*  Hill.  93,  94. 
fc  Sk  book  ii*  ch*  3. 
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^  ft  (^  oar  people,  have  offisndedy  or  attempted,  or  hereafter     f  4. 

*  (hall  prefume  to  ofiend,  or  attempt  y  and  alfo,  of  all  flie-  ^^^^^*^ 

"riflbt  baiiifli,  fte wards,  conftables,  keepers  of  goals,  and  the 

"  other  officers,  who,  in  the  execution  of  their  offices,  about  "^^^^ 

"  the  prcmiles,  or  any  of  them,  have  unduly  behaved  themn 

^lefarcs,  or  hereafter  (hall  prefume  to  behave  themfelves  un- 

^  duty,  or  have  been,  or  fliall  happen  hereafter  to  be,  caufe- 

'^  lefii,  remifs,  or  n^ligent,  in  our  aforefaid  county ;  and  of 

^  aU  and  fingular  articles  and  ciroumftances,  and  all  other 

^  tUngt  whatfoever  that  concern  tlie  premifes,  or  any  of 

^'  them,  by  whomfover,  and  after  what  manner  foever,  in 

«  our  aforefaid  county,  done  or  perpetrated,  or  which  here- 

^  after  (hall  there  happen  to  be  done  or  attempted  in  what 

** manner  foever;  and  to  infpe£b  all  indictments  or  libels 

**  whatfoever,  fo  before  you  taken,  or  to  be  taken,  or  before 

^  others  late  our  juftices  of  peace  in  the  aforefaid  county 

**  made  or  taken,  and  not  yet  determined  -,  and  to  make  and 

**  continue  proccfles  thereupon,  againft  all  and  fmguUr  the 

**  perioos  fo  indited  or  accufed,  or  who  before  you  hereafter 

^*  (hall  happen  to  be  indited  or  accufed,  until  they  can  be 

*  taken,  furrender  themfelves,  or  be  outlawed,  or  declared 

^  rebels  ;  and  to  hear  and  determine  all  and  fmgular  the  fe- 

"  kxues,  capital  crimes,  poifonings,  inchantments,  forceries, 

"  arts  magic,  trefpafles,  foreftallings,  regratings,  ingroffings, 

^  extortions,  unlawful  aflemblies,  indi£tments  aforefaid,  and 

^  all  and  fingular  other  the  premifes,  according  to  the  laws 

^  and  ftatutes  of  the  kingdom,  as  in  the  like  cafes  it  has 

^  been  accuftomed  or  ought  to  be  done  }  and  the  fame  of- 

^  fenders,  and  every  of  them,  for  their  offences,  by  fines, 

**  ranfoms,  amerciaments,  forfeitures,  and  other  means,  as 

"  according  to  the  law  and  cuftom  of  the  land,  or  form  of 

^  the  ordinances  or  ftatutes  aforefaid,  it  has  been  accuftomed, 

^  or  ought  to  be  done,  to  chaftife  and  punifh  :  provided  al- 

**  ways,  that  if  a  cafe  of  difficulty,  upon  the  determination 

"  of  any  of  the  premifes  before  you,  or  any  two  or  more  of 

!*  700,  (baU  haippcn  to  arife,  then  let  judgment  in  no  ¥ray9 
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'^  be  given  thereon  before  you>  or  any  two  or  more  of  yott^ 
*'  unkfs  in  the  prefence  of  one  of  our  juftices,  or  of  one  of 
^^  our  juftices  appointed  to  hold  courts  oi  circuit  in  the  afoce* 
**  faid  county." 

The  fecond  aflignment  in  the  commifiion  gives  authorirf 
to  any  two  juftices  of  the  peace,  i,  to  inquire  (according, 
to  the  law  and  cuftom  of  the  land)  of  all  ofiences  mention^ 
ed  in  the  commiflion  ;  a.  to  infped^  all  indiflments »  3*  to 
make  and  continue  procefles  thereupon  againft  ofienderv» 
and  to  caufe  them  to  appear  and  anfwer  j  4.  to  hear  and 
determine  all  fuch  offences ;  5.  to  chaftife  and  puniih  the 
faid  offenders  by  fines,  imprifonments,  and  otherwife,  ac- 
cording to  law  }  but,  obferves  Mr.  Dalton  ^  not  to  award 
any  damages  to  the  injured  party  otherwife  than  by  perfua* 
fion»*. 
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Lest  (fays  Lambard  ^)  the  juftices  (hould  rather  ground 
their  judgments  upon  the  number  of  voices  than  upon 
*<  the  weight  of  reafons,  their  powers  are  (hut  up  with  a 
'^  provifion  and  reftraint,  that  in  all  cafes  of  ambiguity  thejr 
**  (hall  not  proceed  to  judgment,  unlefs  in  the  prefence  of 
<'  one  of  our  juftices,  or  of  one  of  our  juftices  appointed  to 
*'  hold  courts  of  circuit  in  the  forefaid  county."  This,  Mr. 
Erfkine  fays,  when  applied  to  Scotland,  muft  be  underftood 
of  a  lord  of  jufticiary  ^.     In  the  Engli(h  commi(Iion,  the 

I  Coanu'y  Juftice,  c.  5.  the  complaint  before  the  judge,  feemt 

^  This  fpeeial  authority  to  pnnifh  to  be  juft  as  neceflkrily  implied  in 

by  fines, &c.  (Mr.  Lambard  obfenres)  the  word  determine t  accordingly  thtt 

was  fnffered  to  remain,  pot  as  of  any  fubtility  (if  fuch  really  be  the  import 

necei&ty,  as  the  punilhroent  of  all  of*  of  the  thing)  never  perplexed  our 

fenders  is  implied  in  the  word  deter'  pra^ice.    In  every  criminal  profecu- 

■VMM/;  and  as  it  is  incident  to  every  tion  before  the  Scotttfli  ieffions  of  tho 

court  of  record,  but  only  for  the  peace,  the  firftfhape  of  the  puniihmeat 

plainer  declaration  of  the  power  of  isalways  reparation  to  the  injured  pa(<» 

the  juAices,  and  the  more  alFured  ter-  ty. 
rifying  of  offenders.  fSiretiareba^hook        *  n>id, 
i.  c.  9.)    But  the  power  of  awarding        o  Inft,  b.  1,  tic,  4,  §  |9. 
reparation  to  the  party  who  brings 
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etpitSkm  is,  **  one  of  our  jufticcs  of  the  one  or  other  bench,  commii- 
'^  or  of  one  of  oar  juftices  appointed  to  hold  the  ai&zes  in  tioN  ov 
the  fefelaid  county .~    Yet,  Mr.  Lambard  adds,  «  if  they  ^  "^^^ 
**  M  to  i^oceed,  without  the  judge's  advice,  their  judgment 
'^  is  not  v«d  ;  but  it  ftandeth  good  and  efie^^ual  until  it  be 
"  tcfeiled  by  a  fiq>erior  court  ^" 

All  die  bafineis  included  in  this  fecond  aiEgnment  be- 
kngi  ID  the  ieflions  of  the  peace.  To  go  over  the  words  of 
dns  afiigmnent  more  particularly  here,  would  be  anticipating 
vbt  is  fully  difcufTed  afterwards,  under,  as  appeared,  its 
proper  lieads* 

Tbe  oomaiiflion  concludes  with  two  charges ;  one  to  the 
joftices,  to  be  diligent  in  the  execution  of  the  premifes,  and 
bnog  \o  his  majefty,  the  amerciaments,  and  other  things 
UoDging  to  the  crown  ;  the  other  charge  is  to  the  flieriff, 
to  be  attendant  on  the  juftices,  and  to  the  keeper  of  the 
xolls.  The  charge  to  the  juftices  is  as  follows :  ^^  And  there- 
^km  we  command  you,  and  every  of  you,  that  to  keeping 
"  the  peace,  ordinances,  ftatutes,  and  all  and  fingular  other  the 
"premiffes,  yon  diligently  apply  yourfelves;  and  that,  at  cer« 
<(  tain  days  and  places,  which  you,  or  any  fuch  two  or  more 
^of  you,  as  is  aforefaid,  (hall  appoint  for  thefe  purpofes, 
"  into  die  premifles  you  make  inquiries,  and  all  and  Hngular 
^  the  premifes  hear  and  determine,  and  perform  and  fulfil 
''them  in  the  aforefaid  form,  doing  therein  what  to  juftice 
^  appertains^  according  to  the  law  and  cuftom  of  the  land, 
*^  (aving  to  us  the  amerciaments  and  other  things  to  us  there- 
**  from  belonging.**  The  charge  to  the  ftierifF  is  as  follows  : 
**  And  we  command,  by  the  tenor  of  thefe  prefents,  our  (he- 
**  riff  of  the  county  of  that  at  certain  days 

''and  places,  which  you,  or  any  fuch  two  or  more  of  you, 
"  as  is  aforefaid,  (ball  make  known  to  him,  he  caufe  to  come 
*'  before  you,  or  fuch  two  or  more  of  you,  as  aforefaid,  fo 

p  Ibid. 
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"  ought  to  be  good  men,  and  lawful ;  no  maintainers  of  evill,  §  5. 
*•  men  of  the  bcft  reputation  ^^  mod  fubftantial  (or  of  mod  c ATio"*t^ 
«  faloor),  ftiall  be  affigncd  keepers  of  the  peace,  18  E.  Ill,  jo8tic»s 
''cap.  2,  and  17  i  R*  IL  cap.  g.**  And,  after  farther  particu- 
lars, Lambard  concludes,  ^*  Thus  then  our  parliaments  (in« 
*<  tending  to  make  the  juftice  of  peace  an  able  judge)  doe 
*'  require  that  he  come  fumiihed  with  three  of  the  principal 
<*  ornaments  of  a  judge :  that  is  to  fay,  vnth  Jufiice,  wi/dom, 
^  2ndfirtitude ;  for  to  that  fumme,  the  words,  good^  learned^ 
*'  vaBarrif  doe  fully  amount.  And  under  the  word  goodf  it  is 
rocnt  that  he  loreth  and  feareGod  aright,  without  the  which 
bee  cannot  bee  good  at  all."  Almoft  the  very  words  of  this 
renerable  magiftrate  are  ufed  by  our  ancient  a£ls ;  which 
require  them  to  be  <<  honorable  and  worthie  perfons,  being 
**  knawen  of  honed  fame,  and  edeemed  na  mainteiners  of 
**  ev31  or  oppreflion,  experimented  in  the  loveable  lawes  and 
^cudomes  of  the  realme,  a£luai  indwellers  in  the  fame 
"fchires*,  and  godlie,  wyfe,  and  vertuous  gentlemen,  of 
*^  good  quality,  moyen,  and  report,  making  refidence  within 
"  their  refpeftive  fliyres  ^" 

But  the  Englifti  datutes  did  not  content  themfelves  with 
ddcribing,  in  general,  their  chara£ter  and  qualifications. 
•*  For  that^  (fays  the  fame  author),  "  contrarie  to  thofe  for- 
**  mer  datutes,  men  of  fmall  fubdance  had  crept  into  the 
^  commiffion,  whofe  povertie  made  them  both  covetous  and 
"  contemptible,  a  new  lawe  was  publidied,"  impofing  a  pe- 
nalty on  any  perfon  who  a£led  as  judice,  unlefs  he  had 
lands  or  tenements  to  the  value  of  twenty  pound  a  year  "  ; 
and  the  rate  of  money  being  greatly  altered  fince  that  time, 
it  has  (ince  been  enabled  ^,  that  every  judice,  except  as  is 
excepted,  fliall  have  lool.  derling  per  annum,  clesu: 


f  Mealtx  vailaiicr.  "  i8  Hec.  6,  cap.  it. 

*  AdijS;,  cap.  8?.  7  Sut.  5,  Geo.  II,  c.  18. 

*  1609,  c.  7. 
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%  5.       of  all  dedu£iions  ;  and  if  he  zGt  without  fuch  qualification, 

Stwn  Of  ^^  *^  *°^f«''  'o^'-  fterling  j  and  of  this  the  jufticc  (haU 

jvsTicis    make  oath  ^. 
•r  TBI 

JEACB. 

In  like  manner  the  firft  Scottiih  ftatute»  touching  the  mZ" 
giftracy  ',  not  only  requires  them  to  be  **  honorable  and 
*'  worthie  perfons,''  &c.  &c.  but  **  in  degree,  earles,  lords, 
*'  baronnes,  knights,  and  fpecial  gentleman,  landed.''  This 
part  of  the  defcription  was  not*  repeated  in  the  fubfequent 
ftatutes.  Neither  did  they  adopt  any  precife  qualification 
and  penalty,  like  the  Englifli.  No  particular  qualification 
therefore,  either  in  rank,  money,  or  landed  property,  is  ne- 
ceiTary  to  entitle  any  perfon,  named  in  the  king's  commif- 
fion,  to  exercife  the  office  of  juftice '  of  peace  in  Scotland. 
This  however  only  increafes  the  obligation  on  all  concern- 
ed,  to  take  care  that  the  credit  and  utility  of  the  office  be 
not  endangered  by  the  appointment  of  perfons  not  qualified 
for  it  by  their  charader  and  circumftances. 

VI.  "  Such"  (obferves  Mr.  Lambard  y)  **  as  doc  occnpie 

^  6.       ''  judicial  places,  ought  to  take  head  what  they  do,  knowing 

oATH«  TO  «  that  they  exercife  not  the  judgements  of  men  only,  but  of 

BT  jysTi-  *'  God  himfelf,  whofe  power,  as  they  doe  participate,  fo  he 

c£s,  <(  ^f^  ^  prefent  on  the  bench  with  them  ;  and  therefore  it 

''  has  always  been  the  policie  of  chriftian  laws,  to  appoint 

^'  meete  forms  of  religious  atteftation,  or  oaths  for  fuch  of- 

^'  ficer  to  take  and  conceive/' 

AccoROiKGLT,  juftices  of  peace  muft  be  fwom  before 
exercifing  their  office.  On  rencMring  the  commiffion  of  the 
peace  (which  generally  happens  when  any  new  names  are 
added  to  it),  there  is  iflued  out  of  chancery  a  writ  of  dediiHms 

^  Sut.  18  Geo.  IF,  c.  20.  7  Eircn,  b.  i.  c.  io« 

*  1587,  c,  82. 
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fn^eUmy  or  letter  by  the  king,  addrefled  to  fome  juftice  or      §  6. 
juftkes,  with  power  and  authority  to  receive  the  oaths  of  the  <'^'^"«  "^^ 

BB  TAKCM 

odier  juftices  for  the  faithful  execution  of  their  office,  and  nr  jus- 

dieodier  oaths  required  by  the  laws  of  the  land.  tich. 

I 

^  Georo£  in,  by  the  grace  of  God,  king  of  the  united  Writ  of  dc- 
^  Idogdom  of  Great  Britain  and  Ireland,  defender  of  the  OatcmT'^* 
^  faith,  to  Aj  B,  and  C,  greeting :  know  ye,  that  we  have 
^  ^vcn  you^  jointly  and  feverally,  power  and  authority  of  re- 
^  odfing  the  oath  of  every  juftice  and  keeper  of  our  peace, 
^  Qoamiated  and  appointed  by  virtue  of  the  commiffion  of 
"  the  peace  laft  made,  in  and  for  the  county  of 
^  for  the  well  and  faithful  executing  of  that  office,  according 
^  to  a  certain  fchedule  to  this  our  writ  annexed,  and  the 
^  oaths  in   that  cafe  required  by  the  law  of  the  land :  and 
^  therefore  we  command  you,  that  you,  or  one  of  you,  re- 
^  ceive  the   faid  oaths ;    and  when  you  have  fo  received 
"  them,  that  you,  or  one  of  you,  certify  us  thereupon  in 
"  our  chancery,  under  your  feals,  or  the  feals  of  one  of  you, 
**  diftin£^ly  and  openly,  without  delay,  committing  to  us  this 
"  writ.     Witnefs  ourfelf,  at  Weftminfter,  the 
^  day  of  and  year  of  our  reign." 

The  oath  of  office,  or  de  fideli  adrmmjlratione^  was  in- 
lerted  in  the  ftatutes  161 7  and  1661,  and  ordered  to  be 
taken  at  the  firft  meeting.  This  comprehended  the  follow- 
ing particulars : 

1.  Tb£T  fhall  do  equal  right  to  rich  and  poor,  according 
to  the  laws  and  ftatutes  of  the  realm. 

2.  Thet  fhall  not  be  of  counfel  with  any  perfon  in  any 
matter  depending  before  them. 

3.  Thet  (hall,  every  quarter,  or  oftener  if  required,  keep 
the  feffions,  if  no  juft  impediment  prevents  them. 

Vol.L  C 
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^  6'  4.  They  (hall  faithfully  difcharge  their  duty,  and  leave  no- 

Bi  ta'kIn  thing  undone. 

BY  JU8- 
TlCEf. 

But,  ever  fincc  the  Union,  the  Englifh  form,  which, 
as  Mr.  Forbes  remarks  2,  contains  three  other  particulars,  is 
annexed  to  the  commiflions  of  the  peace  for  Scotland,  and 
is  now  always  taken  by  the  ScottiQi  juftices. 

This  form  is  as  follows : 

"  Ye  ihall  fwear,  that,  as  juftice  of  peace  within  the  coun- 

**  ty  of  in  all  articles  in  the  king's  commiffion 

"  to  you   direfted,  ye  (hall   do   equal  right  to  the  poor 

**  and  to  the  rich,  after  your  cunning  wit  and  power,  and 

*'  after  the  laws  and  cuftoms  of  this  realm,  and  ftatutes 

*'  thereof  made ;  and  ye  (hall  not  be  of  council  with  any 

**  perfon  in  any  quarrel  hanging  afore  you ;  and  that  ye 

**  hold  your  feffions  after  the  form  of  ftatutes  thereof  made ; 

**  and  the  ifTues,  fines,  and  amerciaments,  which  fliall  hap- 

*'  pen  to  be  made,  and  all  forfeitures  which  fhall  fall  be- 

"  fore  you,  ye  (hall  truly  caufc  to  be  entered,  without  any 

"  concealment  or  embezzling,  and  truly  fend  them  to  the 

**  king's  exchequer  ;  ye  (hall  not  let  for  gift,  or  other  caufe, 

**  but  well  and  truly  ye  (hall  do  your  office  of  juftice  of 

<^  peace  in  that  behalf ;  and  that  ye  take  nothing  for  your 

•'  office  of  juftice  of  peace  to  be  done,  but  of  the  king, 

**  and  fees  accuftomed,  and   coft   limited  by  the  ftatute  y 

"  and  ye  (hall  not  direft,  or  caufe  to  be  direfted,  any  war- 

**  rant  by  you  to  be  made  to  the  parties,  but  ye  (hall  direft 

*'  them  to  the  bailiffs  of  the  faid  county,  or  other  the  king's 

**  officers  or  minifters,  or  other  indifferent  perfons,  to  do 

*'  execution  thereof.    So  God  you  help." 

Oath  of  al-     The  oath  of  allegiance  alfo  is  inferted  in  the  a£):  1661, 


Z 


Juftice  of  Peace,  part  ii,  p.  16. 
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iad  ordained  to  be  taken  **  ;  but  the  form  is  bettet,  and       {  S. 

acre  (hortly  cxpreffcd,  in  the  ftatutcs  William  and  Mary,  j^iV/'^' 

i6^t  ch.  6  *.     •«  I  do  fincercly  promife  and  fwear  that  I  Jw«Ticif. 

"  will  be  fsdthfal,  and  bear  true  allegiance  to,  &c.  So  help 
^  me  God."  This  fliort  and  comprehenfive  oath  of  alle- 
giance little  difiers  from  the  old  form  ufual  in  England ; 
in  which.  Hale  obfenres,  **  the  prudence  of  the  common 
**  law  is  obfenrable,  that  it  was  ihort  and  plain,  not  en« 
"  tangled  with  long  and  intricate  claufes  or  declarations^ 
*'  but  that  the  fenfe  of  it  was  obvious  to  the  mod  common 
*'  underftanding,  and  yet  withal  comprehenfive  of  the  whole 
"  duty  of  a  fubjed  to  lus  prince  ^" 

This  ftatute  of  George  I,  introduced  and  inferted  the  af- 
furance  alfo,  requiring  both  it  and  the  oath  of  alle^ance  to 
be  taken  by  every  juftice,  the  fifcal,  and  clerk,  and  other 
judges  and  magiftrates,  who  are  therein  enumerated.  The 
&»nn  of  the  aflurance  was  altered  by  the  ftatute  6  Geo.  II, 
cL  53,  §  I,  pailed  upon  the  death  of  the  pretended  James  III 
tf  E^land,  and  VUI  of  Scotland.     It  is  as  follows  : 

**  I,  A  B,  do,  in  the  fincerity  of  my  heart,  aiTert,  ac-  Aflurance. 
**  knowledge,  and  declare,  that  his  majefty  king  George  is 
^  the  only  lawful  and  undoubted  fovereign  of  this  realm, 
"  as  well  de  jure,  that  is,  of  right,  king,  as  de  fa£ko,  that 
^  is,  in  the  pofTei&on  and  exercife  of  the  government ;  and 
'*  dierefore,  I  do  promife  and  fwear,  that  I  will,  with  heart 
**  and  hand,  life  and  goods,  maintain  and  defend  his  right, 
^  title,  and  government,  againft  the  defcendants  of  the  per- 
^  fon  who  pretended  to  be  the  prince  of  Wales,  during  the 
**  life  of  the  late  king  James,  and  fince  his  deceafe  pretend- 
*'  cd  to  be,  and  took  upon  himfelf,  the  ftyle  and  title  of 
**  king  of  England,  by  the  name  of  James  III,  or  of  Scot- 

°  Appendii  i.  ^1  Hale*8  Hid.  ($3. 

*iC<aI,ij. 
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§  6.  *'  lands  by  the  name  of  James  VIII>  or  the  ftyle  and  title 
KIM "bV^*  *'  °^  '^"*S  of  Great  Britain  j  and  their  adherents,  and  all 
JUSTICES.  "  other  enemies,  who,  either  by  open  or  fecret  attempts, 

<'  (hall  difturb.  or  difquiet  his  majefty  in  the  pofllflion  and 

"  exercife  thereof." 

The  oath  of  abjuration  was  introduced  by  6  Anne,  ch. 
14 ;  but  alfo  materially  altered  by  the  ftatute  6  Geo.  Ill, 
c.  S3. 

It  prefendy  is  as  follows : 

Oath  of  ab-  c«  j^  ^  g^  Jq  truly  and  fincerely  acknowledge,  profefs, 
'<  teftify,  and  declare,  in  my  confcience  before  God  and 
'^  the  world,  that  our  fovereign  lord  king  George,  is  lawful 
*<  and  rightful  king  of  this  realm,  and  all  other  his  majef- 
*<  ty's  dominions  and  countries  thereunto  belonging.  And 
*'  I  do  folemnly  and  Gncerely  declare,  that  I  do  believe  in 
''  my  confcience,  that  not  any  of  the  defcendants  of  the 
**  perfon  who  pretended  to  be  prince  of  Wales,  during  the 
<*  life  of  the  late  king  James  II,  and  fince  his  deceafe  pre- 
<'  tended  to  be,  and  took  upon  himfelf  the  ftyle  and  title 
<<  of,  king  of  England,  by  the  name  of  James  lU,  or  of 
*'  Scotland,  by  the  name  of  James  VIII,  or  the  ftyle  and 
'<  title  of  king  of  Great  Britain,  hath  any  right  or  title  what- 
•*  foever  to  the  crown  of  this  realm,  or  any  other^  the  do- 
<<  minions  thereunto  belonging.  And  I  do  renounce,  refufe» 
'*  ajid  abjure,  any  allegiance  or  obedience  to  any  of  them. 
^  And  I  do  fwear  that  I  will  bear  faith  and  true  allegiance 
<'  to  his  majefty  king  George,  and  him  will  defend  to  the 
'<  utmoft  of  my  power  againft  all  traitorous  confpiracies  and 
<<  attempts  whatfoever  which  (hall  be  made  againft  his  per- 
•*  fon,  crown,  or  dignity.  And  I  will  do  my  utmoft  en- 
<<  deavour  to  difclofe  and  make  known  to  his  majefty  and 
<<  his  fucceflbrs,  all  treafons  and  traitorous  confpiracies 
<<  which  I  (hall  know  to  be  againft  him,  or  any  of  them. 
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''  And  I  do  faithfiilly  promtfe,  to  the  utmoft  of  my  power,      $  6. 

"  to  fupport,  maintain,  and  defend,  the  fucceflion  of  the  k^^Vt^^ 

**  crown   agsdnft   the  defcendants  of  the  faid  James,  and  justices. 

**  ag^ft  all  other  perfons  whatfoever ;  which  fucceiBon,  by 

"  an  z6t,  intitled,  an  a£t  for  the  further  limitation  of  the 

"  crown,  and  better  fecuring  the  rights  and  liberties  of  the 

"  fabje£l,   is,  and  ftands  limited  to  the  princefs  Sophia, 

"  eledrefs  and  duchefs-dowager  of  Hanover,  and  the  heirs 

**  of  her  body,  being  proteftants.     And  all  thefe  things  I 

**  do  plainly  and  fincerely  acknowledge  and  fwear,  accord- 

"  ing  to  thefe  exprefs  words  by  me  fpoken,  and  according 

"  to  the  plain  common  fenfe  and  underftanding  of  the  fame 

"  words,  without  any  equivocation,  mental  evafion,  or  fecret 

••  rcfervation  whatfoever.     And  I  do  make  this  recognition, 

*•  acknowledgment,  abjuration,  renunciation,  atid  promifc, 

•*  heartily,  willingly,  and  truly,  upon  the  true  faith  of  a 

«  Chriftian.'* 

The  oath  of  fupremacy  is  in  the  following  terms : 

«*  I,  A,  B,  do  fwear,  that  I  do  from  my  heart  abhor,  de-  ^^^  ^f  f 
^  teft,  and  abjure,  as  impious  and  heretical,  that  damnable  premacy. 
"  do£bine  and  pofition,  that  princes  excommunicated,  or 
**  deprived  by  the  pope,  or  any  authority  of  the  fee  of  Rome, 
"  may  be  depofed  or  murdered  by  their  fubje£ls,  or  any  other 
**  whatfoever.  And  I  do  declare,  that  no  foreign  prince, 
"  perfon,  prelate,  ftate,  or  potentate,  hath,  or  ought  to'  have, 
**  any  jurifdiftion,  power,  fuperiority,  pre-eminence,  or  au- 
**  thority,  eccleGaftical  or  fpiritual,  within  this  realm.  So 
"  help  mc  God.'* 

This  oath  was  impofed  by  the  ftatute  i  Geo.  I,  c.  13, 
5  I,  upon  all  officers  civil  and  military ;  but,  Mr.  Erikine  ob- 
ferves,  has  never  been  adopted  in  our  pradice  ^. 

^  IniBtQte,  h,  i»  tit  XI,  {  33. 
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§  6.  These  oaths  muft  be  taken  and  fubfcribed  by  eTery  jufr 

TEM  BT^^'  tice,  within  fix  months^  at  the  general  or  quarter-fcflions  of 

jusTicis.  the  peace  where  he  (hall  be,  d)r  refide.    There  is  a  claufe 

of  indemnity,  in  fome  a£t,  almoft  every  feflion  of  parliament, 

to  give  farther  time  to  juftices  of  the  peace  to  take  the  oaths. 

3ot  the  indemnity  is  not  extended  to  perfons  againft  .whom 

.  final  judgment  (hall  have  been  given,  nor  to  exempt  any  fueh 

juftice  from  fuch  penalties  who  ihall^afl  without  being  duly 

qualified. 

If  takenon.  Bt  the  ftatute  I  Geo.  Ill,  ch.  13,  §  2,  it  is  provided,  that 
fuch  as  have  once  taken  the  oaths  under  a  writ  of  dedimus 
poteftatem^  (hall  not  be  obliged,  upon  the  ifluing  of  a  new 
commiilion,  to  fue  put,  or  have  any  other  dedimus  poteflatem 
from  the  clerk  of  the  crown ;  but  the  clerk  of  the  peace, 
or  his  deputy,  fliall,  on  every  new  commiflion  being  ifTued, 
prepare  a  parchment  roll,  with  the  oaths  annexed  to,  and 
ufually  taken  under  the  faid  writ  of  dedimus  pojietatem^  en- 
grofied  on  fuch  roll,  and  (hall  adminifter,  without  fee,  to 
fuch  judices,  the  oaths  in  fuch  roll  fpecified  ;  which  juftices, 
having  takep  the  faid  oaths,  (hall  fubfcribe  their  names  on 
the  faid  parchment  roll ;  and  the  faid  roll  (hall  be  kept 
;imong  the  records  of  the  felEous. 

But,  by  the  7  Geo.  Ill,  c.  9,  fuch  perfons  as  have  been, 
or  (hall  be,  appointed  juftices,  by  any  commi(rion  granted 
by  his  prefent  majefty,  and  have  taken  and  fubfcribed,  or 
(hall  take  and  fubfcribe,  the  oaths  mentioned  in  the  faid  a£t 
of  I  Geo.  Ill ;  and  fuch  perfons  as  (hall  be  appointed  juf- 
tices by  any  commiflion  which  (Iiall  be  granted  after  Us  ma- 
jefty's  demife,  by  any  of  his  fucce(rors,  and  (hall  have,  after 
i0aing  the  firft  commi(rion,  whereby  fuch  perfons  (hall  be 
appointed  juftices  in  the  reign  of  any  fucceeding  king,  taken 
and  fubfcribed  the  faid  oaths,  (hall  not  be  obliged,  during 
the  reign  of  his  prefent  majefty,  or  during  any  future  reign, 
in  which  fuch  o^fhs  (hall  h^ve  been  fo  t^ken  and  fubfcribedj 
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as  aforeiaid,  to  take  and  fubfcribe  the  fame  oaths,  by  reafon      §  e. 
of  fuch  perfons  being  again  af^ointed  juftices  by  any  fubfe-  ®^'''^'  "r-*" 
qucnt  commiffion  which  (hall  be  granted  during  any  fuch  justices^ 
fcigEu    That  is,  they  (hall  not  be  obliged  to  take  and  fub- 
'  foibe  the  fsud  oaths  more  than  once  in  the  fame  reign.  The 
parchment  roll,  containing  the  oaths  and  fubfcription  of  the 
jofticesy  is  kept  among  the  records  of  the  fefBons. 

VII.  Justices  of  the  quorum  were  a  felc£k  number,  fpe-      %  7- 
cuUj  fwom   for  their  knowledge  in  the  law.     This  diftinc-  justices. 
tion  never  appears  to  have  obtained  in  this  country  ; .  and  in 

effect  is  now  done  away  even  in  England  ;  as  it  has  long 
been  ufual  to  repeat  the  whole  names  over  in  the  quorum  . 
claufe.  But  this  only  exprefles  the  confidence  of  the  crown 
in  the  knowledge  and  attention  of  al/  the  juftices,  *^  fince 
^  all  ftatutes  that  require  the  prefence  of  the  quorum  do 
"  tacitly  Cgnify  fuch  a  learned  ftian  ^" 

VIII.  Bt  the  general  ftatutes  above  mentioned  *,  it  was      §  8. 
provided,  that  the  juftices  **  (hall  have,  during  the  time  ofl^''^^^'^ 
**  feffions,  for  every  day  of  their  abode  (fo  it  do  not  ex-  justices. 
"  ceed  the  number  of  three  days  at  the  moft.at  one  time), 

"  allowed  to  every  one  of  them  fourty  {hillings  of  Scots 

"  money  dayly,  to  be  paid  and  uplifted  by  the  colle£tor  of 

"  the  fines ;  but  neither  lord,  biftiop,  priyy-counfellor,  or  what  jufti- 

"  feffiones,  (hall  have  any  fuch  altowance.'*  *'*^!!f^'*°^ 

'  '  ^  entitled  to 

payment. 

Oir  the  other  hand,  it  was  provided  ^,  '<  that  all  fuch  juf«  What  juftl- 
**  tices  as  have  the  benefit  of  that  allowance,  and  (hall  be  bc*p^ftcd 
**  abfent  from  every  ordinary  quarter-feffions,  Or  otherwife,  by  fine  for 
'  "  when  he  is  required  lawfully  by  the  cu/fos  rotulorum^  to  dance. 
^*  attend  any  particular  meeting,  (hall  incur  the  penalty  of 


^  Bums,  tit.  Jodicet,  }  s. 

*  Ads  16x7,  ^  25t  aod  aA  1661,  \  36.    See  Appendix  i. 

f  Q>id. 
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5  8.      "  40L  Scots  money,  not  being  i awfully  excufed,  and  the  cx- 
IVth^  "  ^^^^  aUowcd  by  the  jaftices  there  affembled/* 

JUSTICSf. 

How  arc        Akd  though  juftjccs  of  the  peace  receive  no  pecuniary  re- 
Simnified"  compcncc  for  their  very  important  extrafefiional  fervices^  yet* 
for  cxpcncc  they  are,  as  is  juft  and  reafonable,  always  indemnified  for 

incurred  in         '  •  iVt       r  1 

eztrafef-     ^ny  pecuniary  diiburlements,  or  expence  they  may  mcur  on 
fiona^l  bttfi-  account  of  the  public,  either  on  giving  a  note  of  it  to  the 
fherifT,  who  will  prefent  it,  with  his  other  accounts,  in  ex- 
chequer, or,  in  leifer  matters,  from  fome  county  fund,  fuch 
as  the  rcgtic  money  ^. 

{ 9*  IX.  The  office  of  juftice  of  the  peace,  which  is  held  by 

yXPlKT  Of       ,  , 

TBS  OF.    virtue  of  the  commifiion,  naturally  expires  by  the  demife  of 

"*^* »        the  fovereign  \  but,  by  fpecial  ftatute  **,  it  endures  for  fix 

kinVs  dc-   "months  after,  unlefs  in  the  mean  time  it  be  made  void  by 

mife,  or  (i](  the  fuccefior.     And,  for  the  fame  reafon,  it  may  be  recalled 

[]Jr°^    * '  at  his  majefty's  pleafure,  either  exprefsly  by  writ  under  the 

great  feal,  or  tacitly,  by  omitting  the  name  in  a  new  commif^ 

fion.     But,  until  notice,  or  publication  of  the  new  commif- 

fion,  the  a£ls  of  the  juftices  under  the  former  one  are 

valid  K 

But  the  king's  death  docs  not  determine  the  authority  of 
thofe  who  are  confervators  of  the  peace  by  virtue  of  letters- 
patent,  or  ratified  charters  ;  which  cannot  be  recalled,  un- 
lefs they  be  forfeited,  and  the  liberties  feized,  on  account  of 
fome  great  mifdemeanour,  or  general  defeat,  in  the  execu- 
tion of  their  powers  ^. 

S  From  the  records  of  the  fcflloQS  for  his  reimburfement  the  fines  and 

of  the   county. of  Edinburgh,  it  ap-  other  public  money  that  (hould  come 

peart  frequently  to  have  happened  into  his  hands.     A  pradice,  in  more 

that  the  clerk  or  colledor  was  in  ad-  tlian  one  refpet^  exceptionable, 

vance,  from  the  expence  of  profecu-  ^  i  Anne,  ft.  i,  ch.  8,  j  2. 

tions,  and  other  expences  which  he  i  Dalt.  ch.  iii.    Bums,  tit.  Juftices. 

had  dift)urfed.     In  fuch  cafes  it  was  ^  Ibid, 
cuftomary  to  ordain  him  to  retain 
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L  OvE  of  the  jaftices  is  appointed  by  the  king  cu/lof  rotu-      { 10. 
AfMRyind  inTcfted  with  fpecbl  powers.  This  office  is  not  in  o"th"' 
ufe  amongft  us.    The  name  occurs  however  in  Cromwell's  justices. 
infiradioDS  to  die  juftices  of  peace,  as  well  as  in  the  two 
geocral  ftatutes,  1617  and  i66i  '• 

Tbs  ckrk  of  the  jufticesi  or  quarter-feffions,  is  named  by  Clerk, 
die  fecretary  of  ftate  "• 

The  clerksy  according  to  lord  Bankton  °,  of  all  inferior  Mail  the 
coorts  ought  to  be  notaries.  His  lordlhip  founds  his  qpi-  noury  ?  ^ 
nkm  upon  two  ftatutes  of  James  V  ^9  and  upon  the  authori- 
ty of  Oraigy  wbo  mentions  the  redudiion  of  a  baron  decree» 
becasfe  die  clerk  was  not  a  notary  ;  and  exprefsly  fays,  no- 
tariss  in  omnibus  jodiciis  intervenire  debet,  qui  quse  dicun- 
tBT  et  fiunt  in  a£la  curiae  redigat  p. 

1 "  ThMl  wc  ]ia4  fuch  a  n^or  rp/v  ^  Bb  tv.  ch.  4,  §  9. 

*knm  {MtTX€%  Mr.  Forbes,  Juf«  ^  1540,  ch.  78  and  81. 

*  tke  of  Peace,  preface,  p.   4.)  aa.  P  Lib.  iii.  dig.  7,  §  ao. 
"  dief  have  in  England,  is  clear  Ijpom  Hie  autem  fcriba,  five  dericus,  fem- 
**  tbe  firft  commiffion  for  keeping  of  per  notarius  efle  debet,  ut  fenatns,  in 

*  tbe  peace  within  the  (hire  of  £din»  caafa  inter  dominum  de  Keir  et  Ha* 

*  bw|^  under  the  great  feal,  dated  miltonum  de  Pardovan  interlocutos^ 

*  28ch  Aaguil   1610 ;   wherein  Sir  nam  cam  fententiam  quam  Barocu- 

*  Jaaea  FonHa  of  CoUingtoun,  one  rise  pronunciaverat  retradaTit,  ex  ea 

*  of  the  jufUces  of  peace  therein  (ola  caufii,  quod  dericus  carias  noa 

*  BaiEicd,  was  appointed  cnfios  rotu-  fuiflet  notarius.    Ibid. 
**■  loran,    cum  poCeftate   nominandi  Notaries  derive  their  name  from 
**  smanamffm,  fea  icribam,qni  fcrip-  taking    notes   of  things  to    extend 
■  a  Qomia  ad  hojafce  commiflioBis  more  regrularly  afterwards  (ibid.  1.  ii, 

*  eKcntaaoem  fpe^antia   in  notam  d.  7.  §  7.)    The  introdu^on  of  the 

*  red%ac,  et  publicia  fchedis    infe.  folenmity  of  the  inflruments  of  nou* 
**  ntT  riet,  was,  becaufe  of  old  few  could 

^  ParL  Ja.  VII,  x686»  ch.  oo.  The  write,  and  the  impreffion  of  feals  was 

^  1685,  cap.  i6,Mfer  «/mi,  empower-  eafily  imiuted  (Stair,  b.  i,  t.  3.)  No. 

cd  juftices  to  nominate  their  own  taries  were  either  apoflolical  or  im- 

cierk.    But  thta  danfe  was  doubly  periaL    The  former  were  eftabliihed 

Rpealed ;  Bilk^  hf  the  laft-mentioned  in  the  6rft  ages  of  chriftianity  to  pre« 

^  1686,  and  afterwards  by  the  ge-  ferve  the  iayiogs   of  the  martyrs, 

vial  nkiSmj  z6t  1690,  c.  a8.  And  afterwards,  deriving  their  au- 
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5  10.  'pHg  clerk  of  the  feflionsy  thoueh  an  officer  of  in 

orricERS.      .      .  ,   .  ^  /» 

Duty  of  the  ^^g^^^y  ^"^  "^P^^^^^^^  to  the  ctd/los  rottilorum  in  £ng 

thority  from  the  pope,  prevailed  in  anent  the  admiflion  of  notar 

all  places  under  the  papal  hierarchy,  vides,  *<  that  thay  haif  fum  hoi 

They  appear  to  have  been  recognifed  '*  duftric  and  moyane  to  leve 

in  Scotland  before  the  reign  of  James  <*  exercife  of  that  office  :  Tha 

III;  for  the  a^  formerly  mention-  "  be  palled  the  twintie-fyft  ; 

ed,  requiring  all  notaries  to  be  ap-  '*  their  aige,  and  be  hable  to 

pointed  by  the  king,  provides,  "  that  "  weill  and  corredlie,  and  to 

<<  full  faith  be  given  to  the  papall  '*  fland  and  form  onie  evident 

<'  notaries  in  iimte  iygame  in  all  their  *'  tin  or  Inglii^  belonging  to 

<^  inflmmentes.*'  After  the  reforma-  "  fice  of  an  notar;  the  partici 

tion,  miniilers  were  prohibited  from  <*  which  evidentis  the    faidis 

adling  as  **  notaries  in  ony  matters  "  remittis  to  the   difcretion 

*<  (the  making  of  teftamentes  only  "  faidis  examinators  and  (icklil 

**  excepted.)"     James  VI.    c.  133,  «*  they  have  been  fervandes  01 

JJ84.  "  tifes  by  the  fpace  of  five  y 

Imperial  notaries  derived  their  au-  '*  before,  with  fome  honcft  a 

thority  from  the  civil  power.    Some  '*  mous  notar,  and  produce  hi: 

lawyers  pretended  that  the  creation  **  ter*3  teflimonial  of  his  hone 

of  notaries  belonged  to  the  emperor,  "  dewtiful  behaviour  and  dill 

but  not  to  kings.    Our  ftatute  there-  "  the  tyme  of  his  fervice,  ai 

fore,  James  HI,  c.  30  (1469),  in  refer-  "  ycir  of  his  age ;  and  fordcr, 

eoce  to  this  dodrine,  declares,  that  **  thaime  on  ony  uther  requifit 

*(  notars  fuld  be  maid  be  the  king  <<  that  the  (aides  examinatour 

*(  and  not  be  the  emperour.**    Vari-  «  meitt ;  and  efter  dew  triell  1 

ous  Aatutes  have  been  fince  paiTed,  «  thame  in  the  premifTcs,  the 

refpeding  the  admiffion  and  beha.  <*  lordis  ordanis  thame  to  rep 

viour  of   notaries.      By  an  ad  of  **  thair  prefence  the  hability  or 

queen  Mary's  (1563,  c.  79),  all  no-  "  bilitie  of  the  pcrfon  prefen 

taries  were  to  •«  be  made  by  the  "  the  effed  they  may  admit  or 

«*  queen*s  letters,  an^  thereafter  exa-  "  according    thairto    the    pre 

«  mined  and  admitted  by  the  lords  "  tion."    By  another  ad  of  fed 

«  of  feflion.*'   «•  But  now"  (fir  Geo.  notaries  are  prohibited  fromful 

Mackenzie  obferves,  p.  168)  "  they  ing  writs  for  any  perfon  who  < 

**  need  no  letters  from  the  king,  but  write,  unlefs  they  know  that  th 

**  depend  upon  the  clerk  of  rogifter  fons  for  whom  they  fubfcribe  a 

**  and  his  depute,  the  clerk  to  the  perfons  defigned  in  the  writ,  o 

**  notaries.   The  clerks  of  feffion  are,  the  fame  is  attefted  by  witneflc 

*<  by  their  admiffion  as  fuch,  nours,  fubfcribe  the  writ,  or  by  otiiej 

*<  though  they  be  not  admitted  in  dible  perfons;  and  the  notary 

'*  manner  mentioned  in  this  ad."  mention  this  when  he  fubfcribei 

An  ad  of  federunt  (1595,  Dec  31.)  July  1688.    In  the  cafe  of  a  de( 
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h»  the  keq>iiig  of  the  booksy  and  the  regiftratlon  of  things     i  '^ 
2D  uicin* 

Cleeks  of  inferior  courts  ^  were  prohibited,  hj  a  ftatute  Clerk. 
of  James  Vll,  to  regifter  in  their  books  any  thing  in  which 
die  ooim  b  not  competent^  under  pain  of  deprivation^  and 
bang  fined  five  hundred  merks. 

Bt  paiticttlar  Bridfh  ftatutes,  fome  matters  which  thc 
jafiioes  hare  no  further  cognifance  of,  are  ordained  to  be 
jcccKded  in  the  books  of  the  feffions.  As,  for  example,  by 
33  Geo.  m^  c.  54,  the  reguladons  of  friendly  focieties  muft 
be  cziubitcd  in  writing  to  the  juftices  at  the  feffions,  or  ad« 
jonrmnent  thereof,  for  the  county  and  place  where  fuch  fo- 
ciety  (hall  be  eftabliihed ;  and  if  approved  of,  and  confirmed 
by  tbe  juftices,  (hall  be  (igned  by  the  clerk  of  the  peace  at 
fiick  (effions  i  and  a  duplicate  thereof  on  parchment  fhall 
be  depoCted  with,  and  filed  by,  the  clerk  of  the  peace  at 
fadi  (effions  without  fee  i  befides,  perfons  are  ordained  to 
qualify  themfelves  by  taking  certain  oaths  before  the  feffions. 

The  charge  of  all  this  bufinefs  belongs  to  the  office  of 
dak. 

26  Geo.  II,  cap.  14,  after  regulating  the  fees  to  be  ez- 
aAed  in  the  juftice  of  peace  court,  ordains  a  table  thereof 
to  be  dcpofited  with  the  clerk  of  the  peace,  who  is  to  caufe 
a  true  copy  to  be  conftantly  kept  in  a  confpicuous  part  of 
the  room  where  the  feffions  are  held,  under  the  penalty  of 
loL 

ccssd  hj  a  perPon  who  is  blind,  or  per  and  neceflary  to  take  place  as  a 

who  OB  neither  read  nor  write,  the  precaution  a  gain  (I  fraud,  and    that 

icacEDf  it  over  to  him,  in  prefence  the  witnefTes  may  be  able,  if  called 

ef  the  wimefleSt  was  found,  by  a  late  upon,  to  eftabliih  the  fad.    I794t 

4edfioii,  not  to  be  a  folemnity  necef-  Dec.  Yorkfton  againil  Mary  Grieve. 

%to  be  mcationcd  by  the  notary  l  1685,  cap.  38. 
ia  ^  do^uct,  though  it  may  be  pro- 
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ofFicBiis.  ^^^  fcffions  arc  ordained  to  appoint  a  fui&cient  colledof  ** 
Colkdor,  for  uplifting  the  fines  and  penalties,  which  they  have  power  ^^ 
to  impofe  ^.  But  this  officer  is  now  more  generally  known 
under  the  name  of  fifcal ;  a  term  which  does  not  occuf  in  '"^^ 
any  of  our  ftatutes.  The  colle£tor  is  named  by  the  feffioiUi 
levies  the  fines,  and  difburfes  neceflary  expences,  at  the  '' 
command  of  the  juftices.  As  public  profecutor,  he  givi^  ^' 
his  inftance/  or  concurrence,  in  the  fteps  neceflary  to  be  '^^ 
taken  for  the  apprehenfion  or  profecution  of  delinquents  ^, 

"Who  zA  as  Tut  procurators  of  the  flierifF  and  other  courts  pradife  u 
Cforcthc"  '>^forc  the  juftices ;  regularly,  however,  they  (hould  be  enter-  ^ 
juftices.      cd  by  the  feflions  '.    The  praflitioners  of  the  fupreme  courts  t 

'  1661,  {  15.  ''  and  thereupon  the  oath,  &c*  of  aHe.  - 

'  It  appears  from  the  records  of  the  **  giance  was  adminiftered  to  him^    ^ 

juftices  of  the  peace  of  the  county  of  *<  which  he  fwore,  and  did  Ggo,widk 

Edinburgh,  that  the  three  offices  of  **  the  aflurance;    and  he  was  allb   *' 

clerk,  coUedor,  and  fifcal,  were  ori-  "  fwom  defdeli;  and  thereupon  die   ^ 

ginally  held  at  the  fame  time  by  dif-  **  faid  Robert  Thomfon  was  admte-    i: 

ferent  perfons.    It  was  found  conve-  **  ted  fifcal  to  all  the  courts  of  die    , 

nient,  and  foon  became  cuftomary,  to  *'  juftice  of  peace,  and  he  to  hate 

appoint  one  perfon  to  the  two  laft  "  right  to  all  the  emoluments  there-    ^ 

offices.     The  feparate  office  of  col.  "  of,  and  to  zQ,  and  do  as  fully  m    Ii 

leAor  thus  g^ew  into  difuetude.  But,  **  any  fifcal  may  do,  and  to  fubftitute    >; 

for  fome  time,  after  it  had  become  "  fit  perfons  at   the  feveral  courtis 

cuftomary  for  both  offices  to  be  held  "  where  he  cannot  attend   himfelf,    ' 

by  the  fame  individual,  there  ftill  "  who  were  to  be   accountable  to    ^ 

.continued  to  be  a  feparate  appoint-  **  him ;  and  thereupon  the  laid  Ro-    ( 

ment  to  each.  <*  bert  Thomfon  took  Inftniments.'*      , 

The  fifcal  appears,  for  the  firft        ^  By  the  23  Geo.  11,  c.  46,  no  per- 

time,  in  thofe  records,  upon  the  9th  fon  ihall  z&,  as  folicitor,  attorney,  or 

September  1707  :    **  Thereafter,   it  agent,  or  fue  out  any  procefs  at  any 

<*  was  reprefented,  that  there  ought  general  or  quarter.feflions,  either  with 

**  to  be  a  fifcal  to  the  juftices  of  refped  to  matters  of  a  criminid  or 

'*  peace,  which  had  always  a  relation  civil  nature,  unlefs  .  he  is  admitted 

<'  to  the  colledor*»  office ;  and  Ro.  and  inroDed  according  to  law  j  on 

**  bert  Thomfon,  being  chofen  collec.  pain  of  50I.  to  him  who  fliall  fue  in 

**  tor  formerly,  it  was  thought  fit  twelve   months,   with   treble   coftst 

^  that  he  fliould  be  chofen  fifcal ;  and  if  any  attorney  (hall  permit  any 

**  whereupon  the  faid  Robert  Thom.  perfon  to  make  ufe  of  his  name  in 

**  fon  being  called,  and  demanded,  if  the  faid  court,  he  (hall,  in  like  man- 

«  he  would  accept  of  the  faid  office,  ner,  forfeit  50I.  This  ftatute  has  never 

<*  he  judicially  accepted  the  fame ;  been  underftood  to  apply  to  Scotland, 
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ooafiooaUy  pradife  before  the  fei&ons  of  the  peace.    In     ^  ,q. 
tk  lecoords  of  the  feffions  of  the  peace,  we  meet  with  the  ort icsit 
ficft  l^gal  names  that  have  appeared  in  this  country,  as  oc-  jusnctt. 
cafioni  pkadcrs  in  that  court. 

CossTABi.ES  are  appointed  by  the  juftices  of  peace  asConftablct. 
dKir  officers  for  executing  their  warrants,  &c.     But  the  va- 
tioos  important  duties  of  that  office  will  be  more  fully  ex* 
phmed  below. 

XL  EzTENsiTB  counties  are  ufually  divided  into  diftri£is.     i  ''- 


DIVISION 


far  the  more  frequent  and  fpeedy  adminiftration  of  juftice.  or  coun. 
B«t  the  iiixifdi£iion  of  each  iuftice  remains  entire  over  the  ''''*  '""^^ 

rwrt         r  r  •        •  •  DISTEICTS 

mole  ooonty.     The  fentence  of  a  diftnd  meeting,  there-  D^es  the 
fas^  will  bind  perfons  who  do  not  live  within  the  diftriA.  ^]J!?^^ 
Tk  jaftioea  of  the  peace  of  the  (hire  of  Ayr  divided  them-  meeting 
ftbcs  into  feveral  diftrias.    The  juftices  of  the  diftrids  of  ^""^^JP?- 
UBoiD^iam  impofed  a  penalty  upon  certain  perfons  who  out  of  the 
iicd  in  die  diftria  of  Kyle.    This  was  objeaed  to,  and  ^^^"^ ' 

the  anfwcr  made  for  the  juftices  of  the  former  diftria  was, 

te  diej  aic  juftices  of  the  peace  over  the  whole  fture ; 

ad  dot  the  divifion  into  diftrias  is  only  for  the  more  fre« 
meeting  and  fpeedy  adminiftration  of  juftice  \  and  the 
their  refidence  was  within  two  or  three  miles  of 

the  place  where  the  court  was  held.    The  objeaion  was 

not  regarded  **• 

Each  diftria  has  a  feparate  clerk  and  (ifcal.  The  clerk  Officers  for 
ittoft  be  named  by  the  general  clerk  of  the  feflions,  to  whom  «*«"<^- 
he  is  accountable  \  and  the  fifcal,  either  by  the  general  fifcal 
of  the  county,  or  by  the  juftices.  It  is  found  extremely  in- 
convenient not  to  have  thofe  public  officers  on  the  fpot  in 
each  diftria ;  both  to  attend  to  the  public  intereft,  with  re- 
%a  to  nuifances,  vagrants,  and  other  matters  of  police ; 

"  FaUerton  againft  HamiltoD,  19th  Novemher  17 14.  Dadrymple,  No.  II5. 
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{II*  and  to  be  ready,  at  a  call,  to  take  meafures  for  apprehend* 
INT  "du-  ^"S  I'obbersj  houfe-breakers,  or  other  felons,  when  any  crinu! 
TmicTt.  has  been  committed.  In  the  former  cafe,  when  no  fuch  of- 
ficer IS  on  the  watch,  the  public  intereft  is  in  danger  of 
being  altogether  negle£ked,  from  the  dubious  title  of  any 
one  individual,  or  the  difmclination,  naturally  felt,  to  dif« 
charge  a  duty  equally  incumbent  on  all.  In  the  latter 
cafe,  it  frequently  happens,  that,  before  a  return  can  be 
obtained  from  the  county  town^  the  delinquent  may  haTC 
efcaped  ;  and  though  the  fifcal's  concurrence  is  not  neceila- 
ry,  in  applying  for  a  warrant,  it  is  certainly  defirabley  if 
poffible,  to  have  the  thing  from  the  firft  done  regularly^  att« 
der  the  eye  of  the  proper  officer  *. 

$  It.         XIL  Justices  of  peace  have  exprefsly,  by  their  commi£» 
ctric"'*  fion,  jurifdiftion  as  well  within  as  without  liberties  ^.  liber- 
WITHIN  LI-  ties,  fays  Mr.  Bums,  here  mean  thofe  *'  liberties  and  franchifes 
*'  which  have  return  of  writs,  and  not  fuch  as  are  counties  of 
"  themfelves,  as  London,  Norwich,  York,**  8tc.  "  They  may,* 
he  adds,  *'  execute  their  office  within  any  town  (not  being 
*^  a  county  within  itfelf),  though  it  have  a  fpecial  coninii£* 
**  Con  of  the  peace  for  its  own  limits,  unlefs  there  be  alfo  aa 
^*  exclufive  claufe  prohibiting  others  from  a£ling  within  the 
It  the  adb   *'  bounds '•''    And  he  thinks  it  "  queftionable  whether  fach 
UbertynnU? ''  ^  fp^cial  exclufive  claufe  makes  void  the  afts  of  the  coaiw 
**  ty  juftices  within  the  liberty ;  although  the  juftices,  who 
**  proceed  in  defiance  of  it,  may  perhaps  be  punifhable,  as  for 
•*  a  contempt  of  the  king's  prohibition  »."  But  he  notices  the 
cafe  of  Talbott  and  Hubble,  tit.  14,  c.  2,  where  Lee,  cluly 
delivered  the  refolution  of  the  court  of  king's  bench,  diat 
the  z€t  of  the  county  juftices,  in  fuch  cafe,  would  be  vend, 
and  not  to  be  confidered  dhly  as  a  breach  of  the  franchiie* 
In  this  country,  the  magiftrates  of  the  different  burghs  are 

<  Book  ii,  ch.  i,  {  3.  '  Ibid. 

y  Burns,  tit.  Juftices,  {2.  >  Ibid. 
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jgaeaXXj  inferted  in  the  nomination  of  juftices  for  their  re-      j  i j. 
fpefHre  counties ;  and  throughout  Scotland  the  county  juf- ^^^  *'"*^ 
fticcs  are  in  ufe  to  exercife  their  jurifdi£lion  as  freely  within  tono 
as  without  the  liberties  K  ^""  '^- 

BIIDIC« 

k -At  to  the  power  (layi  Mr.  For.  "  thian,  called  the  fliyrc  of  Edin- **■"*• 

*  ba)  thai  jnftkes  ot  fliires  here  do  **  burgh."  But  this  opioion  appears 
«  cisim  in  cities  within  the  £une,  not  to  have  been  regarded  in  pra^ice. 
**  whofe  magidrates  are  heritable  juf.  The  county  jufticc*  have  continued 
«  tices  of  peace,  that  being  prcfently  to  exercife  a  concurrent  jurlfdidlion 
«  vder  debate  betwixt  the  juftices  within    the    liberties.    Ths   difpute 

*  of  Mid-Lothian  and  the  Town  of  died  away,  and  does  not  feem  to  have 

*  Edinbargh,  and  perhaps  to  be  laid  ever  exifted  in  the  cafe  of  any  other 
**  before  pariianient ;  I  (hall  not  pre-  borough. 

*  fune  to  ezpofe  tny  private  thoughts  Indeed  the  opinion  feems  not  eafi- 
■  opoo  ^  tender  a  poiot  of  jurifdic-  \j  reconcileable  to  the  immemorial 
"  doB,  U>  anximifly  difptited  on  both  jurifdi&ion  of  the  fheriffof  the  coun* 
"  ides.*'  Forbes,  part  ii,  p.  5.  From  ty  within  the  city.  A  city  being  a 
tbejsftkc  of  peace  records,  h  appears  county  within  itfe If,  would  exclude 
ibt  diis  point  was  very  warmly  dif-  the  jurifdidion  of  that  judge  ordina> 
ptted  with   the    magiftrates ;   who  ry  as  much  as  of  the  juftices  of  the 

the  kogth,  not  only  of  dif-  peace. 
the  fedenmts  of  the  juftices.        In  England,  in  queftions  of  this 
b«  even  of  preYcnting  the  execution  kind,  it  would    appear  that    much 
if  ^eir  fisntences  within  the  city,  weight  is  given  to  inmiemorial  ufage. 
Ob  anr   occafim,  where  the  juftices  Thus,  in  the  cafe  of  Blankley  v.  Win- 
lad   firntenced    two   thieves   to   be  ftantly,  where  it  was  adjudged  that 
phippcd   through  the  town  by  the  a  charter  granting  jurifdidion  to  bo- 
czecutioner,  the  magiftrates  rough  magiftrates  over  a  diftridl  not 
noc    permit  their  officer  to  within  the   borotigh,  does  not  ex- 
tbe  ientence.     Committees,  elude  the  county  jufticv  -  from  hav- 
to   time,  were  appoint-  ing  a  concurrent  jurifdiAion  without 
cd  to    **    commune    with  the  ma-  exprefs  words  in  the  charter.    Lord 
*  giftrates.**      The  latter  perlifting  Chief  Jufticc  Kenyon  exprefled  him- 
ia  ^&Mur  refalal,  the  juftices  at  laft  re-  felf  as  follows :    *<  The  propofition 
uicd  to  his  majefty*s  advocate  to  '*  ftated  by  the  defendant's  counfel, 
prsiecme  the  thieves  before  the  court  **  from  lord  Hale,  and  which  was  a- 
of  jdBdary ;  loth  May  1779.  **  ^opted  in  the  cafe  Talbot  ▼.  Hubble, 
Qneoi  Anoe  direded  her  advocate,  **  namely,  tliat  the  jurifdidion  of  coun- 
fir  David  Dalrymple,  to  inquire  into  **  ty  juftices  can  only  be  taken  away 
^  difpoie,  and  report  his  opinion  *<  by  exprefs    words,  I  have  always 
He  gave   an  opinion   in  favour  of  **  undcrftood  to  be  a  cardinal  ground 
t^exciofive  jurifdi^ion  of  the  city,  <*  in  decifions  of  thiskind.     And  this 
shaving  *■  always  been  reckoned  as  *'  is  not  more  grounded  in  law  than 
■  a  IhfTe  or  county  within  itfclf,  di-  "  inconvenience ;   for  it  does  fomc- 
"  ftisd  from  the  ihyre  of  Mid-Lo-  *'  times  happen  in  limited  jurifdic- 
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}  13.         XnL  Justices  of  the  peace  execute  their  authority  ia 
ACT  ic"  ^^  county  wherein  they  are  juftices.     They  neither,  there* 
TO  NO         fore,  can  regularly  do  a  judicial  aA  out  of  fuch  county ;  nor^ 
«uDic- ""  when  they  are  in  their  county,  does  their  power  extend  to  othec 
TioN.        counties.     A  juftice  of  peace,  accordingly,  when  out  of  the 
county  wherein  he  is  juftice,  cannot  by  his  warrant  bring  a 
perfon  out  of  the  county  of  which  he  is  juftice,  to  come  before 
him  in  the  county  where  he  happens  to  be  ^  ;  nor  is  any  ex- 
ercife  of  contentious  jurifdidion  (as  for  payment  of  labour- 
ers wages,  or  warrant  for  committing  a  felon)  binding,   if  it 
takes  place  out  of  his  own  county  ^.     But  though  juftices  of 
the  peace  have  no  coercive  power  out  of  their  county,  they 
Dominifte-  can  do  minifterial  z6ts  anywhere  ;  fuch  as,  examine  a  party 
Mywhcrc.  ^bbed,  take  recognifances  and  informations  of  confent,  and 
exercife  all  voluntary  jurifdi£lion  ;  juft  as  a  bifliop  may  grant 
adminiftration,  inftitution,  or  orders,  out  of  his  dioccfe. 

But  a  juftice  of  peace  cannot  imprifon  a  perfon  for  not 
CompoU     giving  a  recognifance,  or  bail-bond,  or  commit  a  perfon  for 
<£aioo!* '    *  crime ;  for  thefe  are  afts  of  compulfory  jurifdidion,  which 
he  cannot  exercife  out  of  his  proper  county^. 

^  tions,  that  little  fadions  and  in-  "  the  meaning  of  the    charter,  hM 

<<  triguet  ftep  in  and  impede  the  ad-  "  prevailed  for  190  years  paft.     And 

**  miniftraiion  of  juilice.   In  this  par.  "  if  the  words  of  the  charter  were 

'<  ticular  cafe,  we  Ihould  paufe  before  "  more  difputable   than  they  are,  I 

*'  we  broke  in  upon  the  ufage  which  "  think   that  ought   to  govern   thif 

<*  has  prevailed  for  near  two  centu-  ^  cafe.      There   are  cafes  in  which 

'*  ries,  and  which  has  at  lead  grown  "  this  court  has  held  that  a  fettled 

(*  venerable  from  length  of  time,  that  '*  ufage  would  go  a   great  way  to 

**  both  the  county  and  borough  juf-  '*  controul  the  words  of  a   charter. 

"  tices  have,  without  any  obje<^ion,  "  And  it  is  /or  the  fake  of  fuietmg 

"  concurrently  adminiilered  juftice  in  "  corporations  that  this  court  has  altotyg 

**  this  place,"  &c.   His  lordihip  adds,  "  ufybeU  long  ufage,  tvbrre  it  xvai  f^ 

**  It  is  clear  that  ufage  alone  would  ^^ftblcj  though   recent   ufage    would 

"  not  prevail  againft  the  ezprefs  pro-  "  not  perhaps  have  much  weight.** 

"  viGons  of  the  charter:  but  in  this,  Durnf.  Rep.  vol.  iii,  p.  279. 

"  as  in  other  cafes,  co -temporary  and  ^  Bacon  Abridge,  vol.  iii,  798. 

**  continued  ufage  is  a  good  guide  for  ^  %  Hawk.  37. 

'•  the  conllru<aion  of  it."  d  a  Hale's  Hift.  505.     Bacon  A- 

Bullcr,  J. — "  Then  with  regard  to  bridge,  vol.  iii,  p.  798. 

**  the  ufage — ufage,  conliftent  with  x 
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BcTT  ipecial  ftatate  has  provided  dificrently  for  fome  par-      1 1$. 
ticular  cafes.    Thus,  by  28  Geo.  Ill,  c.  49,  any  juftice,  ad-  t^c"  i'l'^T 
mg  as  fucfay  for  any  two  or  more  counties,  being  adjoining  betond 
cifi'f,  may  z6t  in  all  matters  and  things  whatfoever,  con-  rud\c^^'' 
ceming,  or  in  anywife  relating  to  any  or  either  of  the  faid  ^'^^  • 
CDODties  ;  and  all  a&s  of  fuch  juftice,  and  of  any  conftablc,  b '^ Tcklo 
or  other  officer,  in  obedience  thereto,  (hall  be  as  valid,  good,  in,  c  49,  * 
and  efedoal,  in  law,  as  if  tliey  had  been  done  in  the  coun-  JSJ^^joSj. 
ty  to  which  they  more  particularly  relate.     And  all  con-  ing  coun- 
ftaUcf,  and  other  officers,  of  the  faid  county  to  which  fuch  ^^^^ 
ads  idtte,  are  required  to  obey  the  warrants,  orders,  direc- 
tioiiii  and  a£^,  of  fuch  juftice  (b  granted  and  done,  and  to 
do  and  pcifiwiii  their  feveral  duties,  under  the  pains  and  pe- 
nakies  to  which  any  conftable,  or  other  officer  may  be  liable, 
for  a  negleA  of  duty  *• 

But  it  is  neceffiiry  th^t  the  juftice  be  perfonally  refident  Muft  refide 
in  one  of  the  counties  at  the  time  of  doing  fuch  aft,  and  jhcm\t°thc 
tbat  the  orders  or  direftions  be  direftly  given,  in  the  firft  in-  cime. 
Canoe,  to  the  conftable,  or  other  officer,  in  the  county  to 
which  the  fame  may  particularly  relate. 

It  is  farther  provided,  that  it  (hall  be  lawful  for  any  con-  Powers  of 
ftafak,  or  other  peace  officer,  or  any  other  perfon,  apprehend-  ^^xt  a^  offi, 
ing,  or  taking  into  cuftody,  any  offender,  and  whom  they  law-  ««" »".  ^e 
fidly  may,  and  ought  to  apprehend,  by  virtue  of  their  office,  or  "wwran  ° 
odicrwife,  howfoever,  to  convey  him  to  any  juftice  afting  for  ^^  eran^**- 
the  bid  coonty,  and  refident  in  fuch  adjoining  county,  and  fo 
to  aft  in  all  things  as  if  the  (aid  juftice  were  refident  within 
the  (aid  county  to  which  they  refpeftively  belong.     And  all 
peribns  obftrufting  fuch  conftables,  or  other  peace  officers, 
in  die  execution  of  their  rcfpeftive  offices,  in  fuch  adjoin- 
ing county,  ihall  be  liable  to  the  fame  pains  and  penalties  as 
if  the  fame  had  been  committed  in  the  county  for  which 
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$  13.      the  &id  conftablesy  or  other  peace  officers,  were  appointed  to  i 

CAK  ■£         a^  a. 


ACT  BE- 
TONO  BIS 


JUEI8DIC-       'pjjg  (Vjj^g  ftatute  makes  it  lawful  for  any  fheriff,  conflable,  l 

TlONf  •  '    " 

peace  officer,  or  other  perfon,  lawfully  taken  into,  or  having 
in  his  cuftody  any  offisnder,  whom  he  might  lawfully  convey  ; 
to  gaol,  or  place  of  fafe  cuftody,  to  convey  fuch  perfon  into^  ^ 
and  through  any  part  of,  the  faid  counties  fo  adjoining  in  j 
the  way  to  fuch  gaol,  or  place  of  fafe  cuftody,  within  the  ^ 
county  wherein  fuch  offence  was  committed.     And  all  per* 
fons  efcaping  from  fuch  cuftody,  or  aiding  or  affifting  fuch  , 
efcape,  or  refcuing  fuch  offender,  (hall  be  fubjeA  to  the  like  j 
pains  and  penalties  as  if  the  fame  had  been  done  in  the  , 
Exception   county  wherein  fuch  offirnce  was  committed  ^.    And  a$  to  , 
J'y^^^^^thc  latter  cafe,  wherein  it  is  fuppofed  that  his  power  is  i 
tomdor/atioH  limited  unto  that  county  only,  it  is  enafied,  by  the  24th 
Geo.  II,  c.  55,  that  if  any  perfon,  againft  whom  a  war- 
rant (hall  be  iflued,  (hall  efcape,  go  into,  retide,  or  be  in 
any  place  out  of  the  jurifdiAion  of  the  juftice  granting  the 
warrant,  any  juftice  of  the  place,  where  fuch  perfon  (hall 
be,  upon. proof,  on  oath,  of  the  handwriting  of  the  juftice  , 
granting  fuch  warrant,  (hall  indorfe  his  name  thereon,  which 
(hall  be  a  fufficient  authority  to  execute  the  warrant  within 
fuch  other  jurifdi£lion.  ^ 


ofwarrantA. 


•1 


rant. 


Tennsof        The  juftice  may  further  order  (if  he  thinks  fit)  die  ^ 

the  war.     pa^y,  according  as  he  (hall  appear  bailable  or  not  bailable  ^ 

upon  the  face  of  the  warranty  to  be  brought  before  himfelf,  ^ 

or  fome  other  juftice  or  juftices  of  that  county,  or  to  be  ^ 
carried  back  into  the  county  from  whence  the  warrant  did 
iffiie. 


Tenants  JUSTICES,  either  of  the  county  from  which  tenants  fraud- 

fraudulent-  ixlently  remove  goods,  or  of  that  in  which  they  are  conceal- 
ing theixi 
goodf.  a  §  J.  b  J  3. 
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cdy  may  convid  the  ofienders  in  their  refpe£live  counties.      $  13. 
Unlds  fsk£ts  arc  ftated  to  make  the  contrary  appear,  the  ^^IJI  ^"* 
fupiane  courts  always  prefume  in  favour  of  the  adls  of  in-  tono 
kam  jorifdi&tons  *•  covittt  ? 


Amy  juftke  a£Ung  for  any  county  at  large,  may  z€t  as 
fach  at  any  place  within  any  city,  town,  or  precinA,  being 
a  coHitj  of  itfelf,  and  fituate  within,  furrounded  by,  or  acU 
tOy  any  fuch  county  at  large  ^. 


Ajto  by  33  Geo.  Ill,  c.  55,  $  3,  where  diftrefs  cannot  be  Levying 
load  in  the  jurifdidion  of  juftices  granting  warrants  for  ^^^q^^^^ 
dot  pmrpofcy  it  is  provided,  that  the  fame  may  be  levied  in  c-  55- 
mf  odier  county  or  place,  upon  fuch  warrant  being  indorf- 
ed  by  a  juftice  of  fuch  other  county  or  place. 

XIV.  No  maxim  is  more  firmly  eftabliflied,  than  that  a      $  >4. 

CAM   JL  It/A 

jodgCy  or  magiftrate,  ought  to  be  completely  diiinterefted.  tice  or 
A  juftice  of  peace,  therefore,  ought  not  to  exercife  his"^^^^^'' 
pofwersy  either  as  a  member  of  the  court  of  feflions,  or  out  rilatbs 
of  die  feffions,  in  matters  where  he  himfelf  is  concerned.  '^^  "',**" 
Accordingly,  the  provoft  of  the  burgh  of  Rutherglen  having 
fined   and   imprifoned  an  heritor  for  alleged  removing  of 
hod-marks  between  him  and  other  heritors,  of  whom  the 
judge  himfelf  was  one,  the  lords  found  that  in  that  cafe 
he  cooU  not  fit  as  judge,  but  fhould  have  declined  himfelf; 
and  that  it  was  fufficient  ground  to  make  him  liable  for  the 
damages  and  wrongous  imprifonment^.     And  the  Englifh 
court  of  king's  bench  went  the  farther  length  of  <<  laying 
•  the  mayor  of  Hereford  by  the  heels,**  for  fitting  in  a  caufc 
where  he  himself  was  lefTor  of  the  plaintiff  in  ejeftment, 
diough  he,  by  the  charter,  was  fole  judge  of  the  court  **. 

•  JL«.  Morga9»  H.  %%*  G.  IlI.CaL  ^  Fount.  S7th  Julf  17x1  $  Leicciu 

CiClj6.    Burnsy  tit.  Juilices,  §  a.  Di^onary,  vorr  Reparation. 

^  9  Geo,  111,  c.  7  ;  28  Geo.  Ill,  c.  d  i  Salt.  396.    Burns,  tit.  Juftice. 

^,  f  7.    Burnh  tit.  Jufticct,  5  ».  55. 
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$  14.         Justices,  therefore,  ought  rather  to  caufe  offenders  to  be 
Ticts^I'cT  ^^"^^^  before  fome  other  juftice,  or  get  fome  other  juftice  to 
IK  THKiR    be  prefent  ^.   But,  in  fome  cafes,  it  may  be  juftifiable  for  the 
CAUSE  ?      juftice  of  peace  to  a£b  in  his  own  caufe ;  for  example,  if  he 
(hall  be  ailaulted  or  (in  the  doing  of  his  office  efpecially) 
abufed  to  his  face,  he  may  commit  fuch  offender  until  he 
(hall  find  fureties  for  the  peace  or  good  behaviour,  as  the 
cafe  (hall  require.     But,  obferves  Dalton,  if  any  other  juf- 
tice were  prefent,  it  were  fitting  to  defire  his  aid  ^. 

Neither  can  a  juftice  fit  as  a  member  of  the  fef&ons  in 
any  caufe  which  concerns  himfelf  ^.  This  was  difapprofcd 
of  by  the  king's  bench,  in  a  cafe  where  a  juftice  of  peace 
was  furveyor  of  the  highways,  and  a  matter  which  con- 
cerned his  office  coming  in  queftion  at  the  feffions,  he  joiiL- 
ed  in  making  the  order,  and  his  name  was  put  in  the  cap- 
tion. Lord  chief*juftice  Holt  faid,  <^  it  ought  not  to  be ; 
'^  as  if  an  a£lion  be  brought  by  my  lord  chief-juftice  Tre- 
'^  vor  in  the  court  of  common  pleas,  it  rauft  be  before  Ed- 
'<  ward  Nevill  and  his  affi)ciates,  and  not  before  Thomas 
**  Trevor,"  &c.    It  was  quaflied,  or  difmifTed  **. 

16  Geo  II       ^^*^>  ^y  ^^  *^^^  ^^^'  ^'»  ^*P'  ^8>  $  i>  it  is  lawful 

c.i8,excep-  for  every  juftice  of  peace,  within  his  jurifdidiion,  to  execute 

^Tparo.     every  thing  appertaining  to  his  office,  fo  far  as  the  fame  re- 

chial  taxeiL  i^tes  to  the  laws  concerning  the  poor,  vagrants,  highways, 

or  other  laws  concerning  parochial  taxes,  levies,  or  rates, 

notwithftanding  he  is  chargeable  with  fuch  taxes  within  any 

fuch  parifh  or  place  afFedied  by  fuch  his  a£ls. 

No  2iGt  already  done  by  fuch  juftice  (hall  be  void,  becaufe 
himfelf  is  rated. 

•  Dalt.  cap.  173.  ^  H.  3.  An. 

b  Dalton,  c  173.    Bac.  Abridge.  <i  2  Salk.607.    Bums,  tit.  Juflicet, 

ment,  vol.  iii,  p.  801.  j  5. 
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BoT  this  26k  does  not  empower  any  juftice  for  any  coun-      §  14. 
ty  or  riding  at  large,  to  aft  in  the  determination  of  any  ap-  T^^^i^^^cT 
peal  to  the  quarter-feflions  for  any  fuch  county,  from  any  i"  tbui^ 
Oder  or  thing  relating  to  the  parilh  or  place  where  fuch  juf-  cIuse  ? 
tioe  is  ib  charged. 

Tax  late  ftatute,  39  Geo.  Ill,  c.  56,  in  favour  of  colliers, 
pring  certain  powers  to  juftices  of  peace,  provides,  that  no 
coad-mafter,  or  lefTee  of  coal,  (hall  aft  as  a  juftice  of  peace 
under  dus  z£i ;  and,  in  like  manner,  in  excife  matters,  the 
ads  15  Car.  II,  and  14  Geo.  II,  prohibit  juftices  concerned 
IB  particular  trades  from  afting  as  juftices^  in  any  informa. 
tons  rcfpcfting  thofe  trades. 

«  Justices  of  peace,"  Mr.  Forbes  obfenrcs  *,  "  formerly      i  is- 

JUSTICES 

*  were  cenfurable  by  the  privy-council  of  Scotland  for  any  or  the 
"  mifcarriaee  in  their  o£Bce  ;  and  now,  in  confequence  of  '^^ce, 
"  die  Union,  are  anfwerable  for  their  good  behaviour  to  the  nishable. 
**  privy-council  of  Britain.'' 

Besides,  they  aft  under  the  review  of  the  fupreme  judi- 
catures of  the  country^  and  are  liable,  according  to  cir- 
comftances,  either,  criminally,  before  the  court  of  juiticiary. 
Of,  for  pecuniary  reparation,  before  the  court  of  felTion. 
The  pka  that  juftices  of  the  peace  cannot  be  called  to 
account  in  the  courts  of  fcflion  or  judiciary,  has  been  fre- 
qiently  ftated,  but  uniformly  repelled  ^. 

*  Joilice,  pait  ii,  c  T,  §  30*  caiion  libelled,  they  had  been  adlDg 

^  Thus  dr  John  Carnegie  of  Pit-  in  iheir  official   capacity  as  jultices 

tvTow,  and  John  Arbothnot  of  For.  of  peace  ii)  fettling  a  minifter;  and 

doao,  being  profccuted,  at  the   iu-  thac,  for  what  they  did  in  their  o£. 

iaoce  of  Mr.  John  Blair,  agent  for  fice,   they   were   refpoufiblc  only  to 

tht  kirk,  and  of  Sir  Jamea  Stewart,  king  and  council.     It  was  anfwered, 

ACT  inaicfiy*t  advocate,  as  art  and  that  they  had  exceeded  the  bounds  of 

fut,  of  a  Yiolent   intrufioa  into  a  their  commiilion,  and  been  guilty  of 

ckarrhjha4  recoorfc  to  this  defence,  a  violence  and  riot;  which  was  only 

CB0B{  fflaoT  ocberf,  tJbat,  on  the  oc-  fo  much  the  more  blamcable  for  that 
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$  15*         But  juftices  of  peace  not  bein?  profeflional  men,,  nor 

JUfTICCS  o     » 

deriving  any  perfonal  emolument  from  the  difcharge  of  their 


WBKN  PU- 

NISBABLE. 


very  reafon.     <*  The  court  repelled  from  them.    The  fad  turned  out  to 

*  their  defences.**      Jazu   lo,  1709.  be,  that  the  minlfter  had  poinded  the 

A  (imilar  dcciilon  was  pronounced  Ihecp  in  confequence  of  an  order 
iu  the  following  cafe,  which  alfo  in-  from  the  baron-bailie.  After  a  va- 
irolved  another  point,  that  will  come  riety  of  procedure,  to«  long  her^  to 
under  our  notice  afterwards,  viz.  an  recite,  the  juftices  inflided  a  fine  op- 
interference  of  the  dilferent  jurifdic-  on  the  minlfter  of  40  (hillings,  and 
tions  within  the  fame  territory :  ordained  him  to  be  rebuked  or  a4« 

The  prelbytery  of  Kirkwall  had  monifhed.     The  mi|ii(ler  prefented 

found  a  man,  of  the  name  of  Oliver  an  indidment  to  the  court  of  joftid- 

Turk,  guilty  of  adultery,  and  appoint-  ary,  agabft  the  juftices,  for  illegal 

ed  him  to  be  cenfured,  agreeably  to  oppreffion,  &c.    The  informationt  on 

the  forms  of  the  church.    The  man  either  fide  are  learned  and  elaborate, 

applied  to  the  juftices  of  peace  of  the  The    juftices    chiefly   pleaded,    that 

county,  who  pronounced  a  judgment,  though  the  fentence  might  be  no]], 

finding  that  there  was  no  proof  of  the  Judge  was  not  puniihablc,  with. 

the  adultery;    but  appointing  both  out  palpable  injuftice, or oto/m  onontt. 

the  man  and  woman,  as  guilty  of  fcan-  The  lords  found,  **  that  there  if  no 

dalous  behaviour,  to  give  fatisfadion  **  fuch  grofs  malverfation  libelled,  at 

after  another  manner.    The  minifter  «  to  infer  a  puniihment  againft  the 

brought  the  juftices,  by  indidment,  «  faid  juftices."     1721,  ift  Auguft; 

before  the  court  of  jufticiary  ;  who  reverend  Mr.  Sands  and  others  againft 

found  their  **  appointing  Oliver  Turk  captain  James  Moodie  and  others, 

<*  to  fatisff  church  difcipline  in  an  Onlyoneothcrcafe  fliall  be  mention-. 

**  other  manner  than  was  appointed  ed.  The  baron-bailie  of  Dunfe  made  an 

•*  by  the  preft>]rtery  and  kirk-fpflion  ad,  that  none  (bould  waih  leather  or 

**  of  Kirkwall,  and  fending  to  proteft  fkins  in  a  certain  damhead  in  that  baro- 

**  againft  the  minifter  for  not  receiv.  ny,  under  the  penaltyofjL  Scots.  Some 

**  ing  the  delinquent,  relevant  to  infer  perfons  exercifing  the  bufinels  of  tan. 

**  aa  arbitrary  puniihment."    1711,  ning  and  dreifing  leather,  gave  in  an 

Auguft.  application  to  the  juftices,  complain- 

The  prefijytery  of  Kirkwall,  on  ing  of  this  regulation,  and  craving 

a  reference,  had  fcntenced  William  redrcfs.    The  juftices  ordained  the 

Stainfgirth  and  Katharine  Brown,  his  baron-bailie  to  give  in  anfwers;  and 

fpoufe,  to  ftand  in  fackcloth,  in  their  alfo  that  the  damhead,  in  the  mean, 

parifh  church  of  Birfay,  as  guilty  of  while,  Ihould  be  ufed  as  formerly, 

the  crime  of  forcery.    They  gave  in  a  The  complainers  took  the  benefit  of 

complaint  to  the  juftices,  ftating,  that  this  permiflion.   The  baron.bailie,of- 

this    procedure  was    occafioned   by  fended  at  their  difobeying  his  prohi. 

their  parifh  minifter,  who  was  one  bition,  impofed  a  fine  upon  them,  and 

of  the  reverend  prefl>ytery,  and  had  imprifoned  them  till  payment.    The 

purfued  them  with  unrelenting  ma-  juftices,  taking  offence  at  this,  as  an 

ike  ever  fince  he  had  ftole  a  flieep  infult  to  their  authority,  ordained  th^ 
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farioiit  and  important  duties,  are  entitled  to  great  indul-     f  i5- 
gcncc  and  proteaion.  wHri"Jl 

MlIttABLS. 

Thet  are  not  liable  in  damages,  (till  lefs  in  punilhment, 
akhough  they  z&  illegally,  unlefs  they  alfo  zfk  corruptly. 

Tms  nik  may  perhaps  apply  to  juftices  alfo  when  a£ling  Lenicf  and 
wim^niaUym  At  lead  the  error  to  be  punifliable,  or  a  ground  £evvn^^ 
of  awarding  damages,  mud  be  grofs  and  palpable.     There  ^^^^ 
are  cafesy  howerer,  where  no  integrity  of  intention  can  ex- 
cafe  a  deviation  from  the  letter  of  the  law.    The  perfonal  li- 
berty of.  the  fubjei^  is  carefully  protected ;  and  illegal,  or 
ioibnnal,  attacks  upon  it,  feldom  efcape  with  impunity.     If 
a  m^fkrate  incarcerates  a  perfon,  without  obferving  all  the 
rtquifites  of  the  z6t  1701,  bona  fides  will  not,  in  general, 
(xfz  him,  as  guilty  of  wrongous  impri/onment,  from  being  fub- 
jedcd  in  damages. 

When  juftices,  again,  are  zCting  as  a  court  in  the  exercife 
of  their  judicial  powers,  it  muft  be  a  very  ftrong  cafe  indeed, 
with  flagrant  proof  of  their  having  a£led  from  corrupt  mo- 
tivesy  dot  will  make  them  perfonally  liable.  But  **  where 
**  die  iniquity  and  partiality  of  an  inferior  judge,  or  clerk^ 
^  u  very  grofs  and  palpable,,  fo  that  it  looks  like  dolus,  or 
**  lata  culpMy  the  court  of  feflion,"  fays  Lord  Fountainhall, 


rrt  to  be  let  at  liberty.  The  libel  bore,  *<  whereas  aU  unwarranu 

oonftablei    czecnted   their  ientence.  **  able    ufurpation    or    jurifdidion, 

The  bann-bailte  reincarcerated  them.  **  mafterfiil  or  wilful  encroachment 

Opoa  this  the  juftices,  not  only  again  **  and  infults  on  any  jurifdidion  con. 

ocdned  the  compbuneis  to  be  fet  at  ^  ftituted  in  favour  of  any  private  per- 

Kbcny,  hot  proceeded  to  the  more  **  fon,'*  &c.  The  court  aQbilzied  the 

^ea&ft  Hep  of  impofing  a  fine  upon  juftices  (difmifled  the  a^pn.)     But, 

the  fasrao-bailie  himfelf,  and  granted  amidft  the  various  defences  pleaded  in 

lo  apprefacDd  him  for  pay.  long  papers,  the  juftices  did  not  pre« 

of  it.    The  baron*  Mr.  Hay  of  tend  to  decline  the  fupreme  criminal 

Dranmehier,    now  interfered,  and  tribunal  to  review  their  official  con- 

pR&Dted  in  indidment  to  the  court  dud.  1 73 1 ,  Feb.  i ;  Hay  of  Drunmiel- 

of  jaftidary  apunft  the  jafticet.  The  zicr  againft  Cockburn  of  Langton,  &c. 

D4 
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t  ^5^      *^  will  fuilain  a£lion.  and  will  find  a  judee.  or  clerk,  liable 

JUSTICES  Jo'  » 

WHEN  rol  "  for  repayment  of  the  fum  fo  unjudly  decerned  *." 

NISBABLS. 

In  England  it  is  faid,  ^^  that  a  judice  of  peace  is  not  pu<p 
**  nifhable  at  the  fuit  of  the  party,  but  only  at  the  fuit  of 
'^  the  king,  for  what  he  doth  as  judge,  in  matters  which  he 
**  hath  power  by  law  to  hear  and  determine  without  the 
^*  concurrence  of  any  other,  for  regularly  no  man  is  liable 
*'  to  an  adiion  for  what  he  doth  as  judge  ^Z'  If  this  means, 
that  in  no  cafe  a  private  party  may  bring  a  civil  a£Hon  of 
damages  for  reparation  of  injuftice  done  to  him  by  a 
judge  through  malice  or  corruption,  the  principle  has 
not  been  admitted  into  our  law;  in  which  the  only  di£- 
tin£lion  that  obtains  betwixt  the  refponfibility  of  a  juftice 
of  peace,  when  a£king  minifterially,  and  when  a&ing  judi* 
cially,  is  this,  that  in  the  one  cafe  mere  error  and  ignorance 
fometimes  fubje£bs  in  damages  ;  in  the  other,  the  error  muft 
be  wilful*  Accordingly,  in  the  cafes  juft  now  quoted  from  the 
judiciary  records,  the  indidim^nts  were  at  the  inftance  of 
private  profecutors.  And  while  fcarcely  one  inftance  oc« 
curs  of  the  punifhment  of  a  judge  at  the  fuit  of  the  crown, 
a£lions  of  damages  at  the  inftance  of  private  parties  abound 
in  our  records.  Thus,  the  private  party  having  profecuted 
certain  juftices  of  the  peace  who  had  granted  an  z£t  of 
warding  for  recovery  of  a  civil  debt,  the  court  of  feffion, 
while  they  aiToilzied  them  from  the  conclufion  for  damages, 
thought  it  neccflary  to  put  their  abfolvitor  upon  the  exprefs 
ground  of  the  communis  error ^  in  confequence  of  which,  that 
illegal  pradiice  had  been  long  unchallenged  in  thofe  parts  of 
the  country  ^f  And  in  a  late  a£tion  of  damages  at  the  inftance 
of  a  private  party  againft  certain  juftices  of  peace,  for  im- 
proper judicial  proceedings  againft  him,  not  only  had  the 
court  of  feffion  no  difficulty  to  refufe  a  demand  made  by  the 
defenders,  that  the  purfuer  ftiould  find  caution  for  expences 

a  1679,  January  24.  Vol.  i,  p,  37.  «  I754>  Juljr  9 ;  Blavr  of  Caftlebill 

\>  Bsv.  Abrid.  v.  Juftices,    F.  againft  Robert  Geddcs  and  other  juf- 

tices of  peace. 


•> 
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m  cafe  of  his  not  facceeding  in  the  a^ion ;  but  it  was  ob-     S  15* 
fened  from  the  bench,  that  though  complamts  againft  infe-  waiN^o! 
lior  judges  or  magiftraces  would  not  be  readily  liftened  to,  "kbabls; 
yet  tbe  door  was  not  to  be  (hut  againft  any  perfon  complain- 
ix^  of  wanton  or  wilful  oppreiHon,  and  that  the  fecurity  of 
jndget  and  magiftrates,  however  defirable,  is  not  to  be  main* 
tained  at  tbe  expence  of  the  rights  and  liberties  of  the  fub- 

The  principle,  indeed,  in  favour  of  thofe  ezercifing  judi* 
€ial  fonflions,  is  carried  fo  far,  that,  even  where  damages 
ait  awarded  to  the  private  party,  it  is  rather  againft  any 
odier  perfon  who  is  to  blame  for  the  judgment,  than  againft 
the  judge  who  pronounced  it.  Thus,  in  a  late  cafe  ^,  the 
dean  of  guild  (the  procedure  of  whofe  court  is  fumma- 
ly)  having  granted  warrant  of  imprifonment,  without  the 
Rqoifite  preliminaries,  and  an  zCtion  being  brought  by  the 
peribn  injured,  concluding  for  damages  againft  the  private 
party,  and  againft  both  the  judge  and  the  procurator- fifcal,  the 
amrt  of  ieffion,  while  their  lordfbips  were  clear  that  the  im- 
priiimment  was  illegal,  yet  aflbilzied  the  judge,  who  was  not 
fnfpcfled  of  being  intentionally  to  blame,  and  awarded  dama^ 
ges  ^atnft  the  procurator-fifcal,  whofe  bufinefs  it  was  thought 
to  be  to  know  the  forms  of  court,  and  prevent  the  irregularity. 

TnsTicEs  of  peace,  Dr.  Bums  obfcrvcs,  are  not  liable  to  not  both  m 

2  civil  sno 

be  pnnilbed  both  criminally  and  civilly  on  the  fame  account  i  criminal  ac- 
and  the  party  will  not  be  allowed  to  infift  in  the  criminal  ^'^ 
profecntion  till  he  relin^uifli  the  civil  a£tion,  (hould  it  be 
already  commenced 


c 


So  far  is  diis  carried  in  England,  that,  "  even  in  the  cafe 
^  of  bdiament  ^,  and  though  the  indifkxnent  be  abready 

•Bdlifatotl:  Maxwell  and  others,  c  Bums,  tit.  Jofitces  of  peace,  $6. 

jaamf  1799.  ^  Indiament  is  a  crinunai  proTe- 

^iT^h  Uee,  z8;   William  Butter  cation  at  the  fidt  of  the  king,  de- 

^S^Jotn  Gloag  and  •dien,  manding  puuflunent  for  an  offmce 
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f  15*      <<  found,  yet  the  attoraey-general,  on  application  made  to 
WBBK  ru-  **  lattif  will  grant  a  noli profequi^  upon  fuch  indiftment,  if  it 
msBABLs.  a  appear  to  him  that  the  profecutor  is  determined  to  cany 
'<  on  a  civil  a£tion  at  the  fame  time  ^.'^ 

Another  privilege  is  bellowed  on  this  magiftracy  by  the 
7  James  VI»  c.  5  ;  by  M^iich  it  b  ena£led,  that  if  any  a£iion 
<'  (hall  be  brought  againft  a  juftice  for  any  thing  done  by 
'*  virtue  of  his  office,  he  may  plead  the  general  iflue,  and 
*^  give  the  fpecial  matter  in  evidence  \  and  if  he  recovers, 
^  he  (hall  have  double  coils  ^Z'  And  by  the  %i  James  VI^ 
c.  12,  fuch  a£lion  (hall  not  be  laid  but  in  the  county  where 
the  faft  was  committed. 

A  STILL  more  important  fecurity  in  favour  of  juftices  of 
peace,  is,  the  24  Geo.  II,  c.  44,  by  which  it  is  provided, 
that  no  writ  (hall  be  ifiued  out  againft,  or  copy  of  any  pro- 

againft  the  public,  in  contradifUnc-  «  ivhereby  to  evade  it,**  &c.     <*  For. 

tion  to  appeal ;  which  is  an  accu(a-  **  merly  it  wai  feldom  pleaded,  ez- 

tion  by  one  private  fubje6fc  againft  <*  cept  when  the  party  meant  wholly 

another  for  fome  heinous  crime  de.  '^  to  deny  the  charge  alleged  againft 

landing  ponilhment  on  account  of  "  him.    But  when  he  meant  to  dif- 

the  particular  injury  fuffered,  rather  «  tinguifli    away,    or   palliate    the 

than  for  the  offence  againft  the  pub-  *'  charge,  it  was  always  ufoal  co  fet 

lic«    Bbckftone,  b.  iv,  ch.  23,  p.  3x1.  «  forth  the  particular  fa6U  in  what 

*  This  power  of  quafliing  criminal  **  is  called  a  fpecial  plea»  &c.    But 

a^ons  does  not  belong  to  the  lord  **  the  courts  have  of  late,  in  fome  in- 

advocate,  who  cannot  refufe  his  con-  "  ftance8,and  the  Icgiflature  in  many 

.:  corrence  to  any  criminal  profecution  *'  more,  permitted  the  general  iffne 

which  the  private  party  is  willing  to  **  to  be  pleaded,  which  leaves  every 

carry  on  at  his  own  ezpence.    This  **  thing  open, — the  fad,  the  law,  the 

will  come  under  our  view  afterwards.  *<  equity  of  the  cafe;   and  have  al- 

1>  Bur.  Mansf.  719.   K.  &  Field-  «  lowed  fpecial  matter  to  be  giveil 

^?>  H'  3>*  ^*  2*  Bums,  tit.  Juftices  "  in    evidence   at    the    trial.    And 

•f  Peace.  <*  though  it  would  feem  ai  if  much 

^  This  relates  to  a  peculiarity  of  <*  uncertainty  and  confuiion  would 

Bngliih  form,  not  applicable  to  our  <'  follow  from  fo  great  a  rielaxation 

courts.    <<  The  gtmral  ijfue  is  what  «  of  the  ftridnefs  anciently- obferv. 

**  traverfes,  thwarts,  and  denies  at  **  ed,  yet  experience  has  fiiewn  it  t^ 

^  ooce,  the  whole  declaration,  with-  <^  be  otherwife.*'    Bla^kftone,  b.  iii, 

?  out   offering  ao^  fpecial  matter  ch.  ao,  f.  305. 
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ceb,  at  the  fait  of  a  fubje^i,  (hall  be  ferved  on  any  juftice     { 15. 
faf  any  thing  done  by  him  in  the  execution  of  his  office,  ^''•Ticiti 
vnti]  notice,  in  writing,  (hall  have  been  given  to  him,  or  left  MisBAitt. 
at  his  ofual  place  of  abode,  by  the  attorney  for  the  party^ 
one  month  before  the  fuing  out,  or  ferving  the  fame,  con* 
tatning  the  caufe  of  adHon,  and  indorfed  with  his  name  and 
phoe  of  abode,  for  which  he  (hall  be  entitled  to  a  fee  of 
tventy  (hillings,  and  no  more  *• 

Tu  benefit  of  this  lad  ftatute  was  found  to  extend  to 
joftioes  of  peace  in  Scotland,  by  a  decifion  of  the  court  of 
fcffion  \  which  was,  however,  reverfed  on  appeal^. 

But  although  the  phrafeology  of  this  ftatute  be  entirely 
Eiigfi(h,  this  circumftance  which  is  common  to  it,  with  many 
fttttttes  confefledly  Britilh,  feems  fcarcely  fufficient  evidence 
that  it  was  not  intended  to  include  Scottifh  juflices  of  peace, 
vho  arc  certainly  entitled  to  the  fame  prote£tion  and  en- 
couragement with  their  Englilh  brethren  ^,  in  the  execution 

a  5  <•  >^7  ^^%  clone  ui  the  execution  of 

^  Dike  of  Dovglit  agaioft  Lock-  his  office,  or  againft  any  conftable, 

In^iSch  December  1755.    The  fait  head  burrough,  or  other  officer  or 

vat  Cor  oiai^erfiitioo  in  office  at  juC  pcrfon,ading  as  aforefaid»is]eft  com- 

tke  of  the  peace.    And  at  the  deci-  menced  within  fix  kaleodar  months 

£«i  of  the  laft  refort  in  this  very  after  the  adl  committed. 

JBportast  cafe  hat  been  fo  generally  LockhartandPringlefortheparfuer, 

4M»ppfOfcd  of,  and  as  the  application  anfwered :  The  ftatute  doesnotextend 

ni  ftatatea  to  that  country  is  ftill  a  to  Scotland :  for,  that  the  EmgUfi  lam 

laatxa  often  of  much  difficulty^  no  'worJi  ufeiyandtheBM^iflilavt  fmrwu  rt^ 

tpolegy  perhaps  will  be  neceilary  for  /erred  to  in  ibhJlMtute,  implied  sUmiiMiiom 

the  pleadings  at  fome  length,  c/it  to  Smgtamd,    Particularly,  it  men- 

by  the  ableft  counfcl  then  tiont  only  vexatious  adiont  brought 

at  the  bar.  againft  juftices  of  peace,  where  the 

FefgufiaOy  Miller,  and  Swinton,  for  trial  of  thefe  anions  is  by  a  jury ; 

the  defender,  pleaded  the  ftatute  24  therefore  the  remedy  provided  by 

Geo.  II,  cap.  44,  refUng  chiefly  upon  the  ftatute  cannot  be  applied  to  ac- 

(ke  lift  cJaole,  by  which  it  is  provid-  tions  brought  againft  juftices  in  Scou 

€i,tbu  BO  »6tum  Ihall  be  brought  hnd,  where  trial  by  jury  in  civil 

*paA  toy  juftice  of  the  peace  for  cafes  is  nnlmown.    That,  ^thou^ 
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$  25.     of  thofe  powers  and  duties,  which  are  now  the  fame  through* 
JD8TIC18,  Qm  3I1  jiic  kingdom. 

WHEN  PU-  ® 

the  laft  cU«lb  of  the  fUtute  is  ra-  39;  19  Geo.  II,  cj^.  ao;  the  ads 

ther  more  general  than  the  others,  againfl  gamingi  9  Anne,  cap.  14;  ix 

yet  it  cannot  he  taken  feparate  from  Geo.  II,  cap.  28 ;  18  Geo.  II,  cap.  34; 

the  others,  hot  the  whole  muft  be  the  flage  ad,   10  Geo.  11,  cap.  18; 

extended  or  reilrided  together.    In  npon  which   judgments  have  been 

gemtra/,  that  it  %vere  rf  dangerous  confe-  given  by  this  court,  although  the  laft 

fuemce  to  tbe  iaw  of  ScoiUmd  to  admit  of  daufe  of  it  is  liable  to  the  like  objec> 

«//  tbe  Britifi  aSi  wbicb  are  mot  ex"  tion  as  the  claufe  in  qucftion.     See 

freftly  limited  to  Englamd ;  for  in  tbat  alfo  the  annual  mutiny  ads,    as  well 

e^fi    maay    effs^   sitogetber    iMconftfieta  as  II  Anne,  feff.  a,  cap.  16  ;  \%  Geo. 

wi/5   oar  lavf^  sad  wbicb  were  never  II,  cap.  ai  }  15  Geo.  11,  cap.  a8 ;  18 

fipf^cd  to  extend  to  Scctlstid,  xvoaiJ  be  Geo.  II,  cap.  10 ;  and  24,  ^  4 ;  19th 

introdneed  into  it,    Inflanccs  of   this  Geo.  II,  cap.  ai  and  37 ;  23  Geo.  II, 

are,  7  Anne,  cap.  18;   8  Anne,  cap.  cap  13;  25th  Geo.  II,  cap.  39.   Fur. 

14 ;  9  Anne,  cap.  ao ;  10  Anne,  cap.  ther,  were  the  uie  of  words,  or  re. 

20 ;  12  Anne,  cap.  7 ;  12  Anneyfcff.  2,  fercnces  to  forms,  fuffident  to  imply 

cap.  23 ;  4  Geo.  I,  cap.  12;  II  Geo.  a  limiution  to  £ngland,  what  would 

I,  cap.  29  ;  10th  Geo.  II,  cap.  19.  be  the  ufe  of  an  expre&  limitation 

Replied  for  the  defender,  that  fince  in  many  cafes,  as  in  4  Geo.  I,  cap. 

the  Union  all  ads  of  parliament  muft  11 ;  2  Geo.  II,  cap.  25  ;  9  Geo.  II, 

be  confimed  to  extend  to  both  king-  cap.  36  ? 

doms,  except  fuch  wheie  limitation  to  In  this  cafe  the  lords,  by  their  fiift 

one  of  them  is  either  exprcfied  or  im-  interlocutor,  found  the  ad  to  extend 

plied.   Tbat  as  it  frequently  bappens  tbat  to  Scotland,  but  they  did  not  give 

Mt^lifi  lawyers  are  employed  to  frame  tbe  cofts.     By  their  fecond  interlocutor, 

hills  In  parliament^  fo  tbefe gentlemen  no*  they  found  the  ad   did  not  extend; 

turallymoAe  ufe  of  tbe  words  ^  and  refer  to  but  by  their  third  and  fourth  inter- 

thefwwuy  oftbai  law  in  wbicb  tbey  are  locutors,  they  adhered   to   the   fir  ft, 

mofl  verfasU^   witbout   any  intention   of  and  found   the  ad  extends  to  Scot- 

iimitation  to    England;    and,   tberefore^  land. 

xioben  tbere  is  equal  reafonfor  extenjiim  It  has  been  verbally  handed  dowa 

to  both  kingdoms^  the  ufe  of  words j  or  re*  at  the  bar,  that  the  duke  of  Argyle, 

ference  to  forms  known  in  tbe  Englifb  and  the  Other  peers  who  took    the 

law  oedy^  im  cafe  thefe  words  and  forms  lead  in  obtaining  the  revcrlal  of  the 

emm  he  tHnfUttd  into  our  Icw^  will  not  judgment  of   the   court   of    Seffioo, 

im^y  limitatiom  to  Englamd.    To  verify  rcfted  chiefly  on  this  groond,  that 

this,  many  inftanccs  may  be  given ;  in  Scotland  was  not  mentioned  in  the 

fome  of  which  trials  by  jury  of  civil  ad  :  a  principle,  certainly,  which  hat 

calcs  feem  to  have  been  as  much  in  not    governed    the    confiiudion    of 

theeycofthelegiilatureasinthecafes  other  ftatutcs  as  we  (hall  have  <k- 

now  debated ;  paiticularly  the  ads  cafion  to  notice  in  fubiequent  parts  of 

of  indemnity,  i  Geo.  T,  fcfH  2,  cap.  the  wofk. 


CHAP.  II. 
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L  TTT*^  sure  now  arriTcd  at  what  Lambard  calls  *  '^  thoie     $  r. 

VV    ••  matters  of  greater  weight  which  do  require  "j'^J^Ir 
*  die  fi&nuie  bench  and  figure  of  judgment." 


But  the  feflions  of  the  peace  are  feldom  without  the  aid 
of  flcDful  and  experienced  juftices  %  to  whom  written  in* 
Sndionsy  to  ufe  the  language  of  the  fame  author,  are  only 
"  (ctdng  a  candle  in  the  funfliine,  and  rather  bewray  want 
^  in  the  writer,  than  bring  help  or  light  unto  them  ^!* 

Heks,  therefore,  notwithftanding  the  importance  of  the 
fobjcd,  a  minute  explanatory  detail  may  not  be  fo  praAicab- 
ij  indifpenfible  as  even  in  lefler  matters  of  extra-feilional 
bofinefty  where  the  juftice  of  peace  may  be  called  to  a£t 
iadiridually,  on  the  fpur  of  the  moment,  apart  from  his 
kanied  brethren,  and  experienced  officers.  It  would  be  a 
dcfcfk,  however,  in  this  work,  to  omit  fo  important  and  ex<* 
tenfive  a  branch  of  the  duty  of  this  magiftracy*  But  it 
muft  be  entered  upon  with  the  more  caution  and  diffidence, 
md  will  be  received  with  the  more  indulgence,  that  the 
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*  Eirenarclia,  b.  iv,  pfocai. 
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§  X.      Scottifli  feflions  of  the  peace  have  been  far  from  being  (b 
COM 8TITD.  fortunate  as  the  Englifli ;  which  are  copioufly,  accnratelyy 
TioN  AND  and  minutelyi  explained,  by  a  fucceffion  of  authors  of  efta- 
oBjiBRALr  blifl^ed  reputation.    The  authority  of  books,  therefore,  can* 
not,  it  will  readily  occur,  always  be  appealed  to  throughout 
this  explanation ;  which  indeed  chiefly  refults  from  atten- 
tively confidering,  and  carefully  comparing  together,  the  ac- 
counts of  the  praAice  of  their  refpe£live  jurifdifbions,  obli«- 
gingly  communicated  from  every  quarter,  and  almoft  every 
county  in  Scotland,  by  the  gentlemen  who  hold  the  office  of 
clerks  of  the  peace. 

Thefefliont     The  feflions  of  the  peace,  according  to  the  Englifli  law- 

i^f^^  yers,  is  "  a  court  of  record,  holden  by  two  or  more  juftices 

^  of  the  peace,  whereof  one  is  of  the  quorum^  for  the  ex- 

*^  ecution  of  the  authority  given   them   by  the   commif- 

*'  fion  of  the  peace,  and  certain  ftatutes  and  a£ls  of  parlta* 

•^  "  mentV 

The  Scottifli  feffions  of  the  peace  differ  confiderably  from 
the  Englifli,  as  well  in  the  queftions  as  the  manner  in  which 
they  exercife  jurifdi^on.  The  definition,  however,  may 
perhaps  be  fafely  adopted  by  us,  at  lead  with  fome  little  ex- 
planation. But  a  difficulty  occurs  at  the  very  threfliold.  A 
Court  of  court  ofncord  is  not  a  native  term  of  Scottifli  law.  Our  own 
i^isxt?  ^^crs,  therefore,  have  not  defined  or  explained  it.  Lord. 
Stair,  who  once  ufes  the  term,  feems  to  confider  it  as  mean-  . 
ing  a  court,  in  whofe  books  deeds  are  ufually  recorded. 
''  Baron  courts  (fays  his  lordfliip)  are  not  courts  of  record^ 
**  vihtrnn  writs  are  ufually  re^ered^J*  If  thb  be  the  crite-; 
rion  of  courts  of  record^  it  feems  to  exclude  the  feffions  o£ 
the  peace.  Writs  are  not  ufually  regiftered  in  thoir  booksa 
They  cannot  be  regiftered  therein  either  for  perfonal  ex^cur- 
tion,  which  does  not  follow  upon  their  decrees  if^civil  mat« 


•■•s 


Salt,  c  185.    Burni,  tit.  Sleffions.       h  B.^  ii,  tic.  3,  §  6^. 


f 
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tdsS  nor  eren  for  conservation  merely ;  which  the  ftatute  of     $  t. 

ting  William^  16859  c.  38,  di£dlows  in  the  cafe  of  incom-  cowstitv- 

pcient  courts.     Some  writs,  indeed,  are  fpecially  order- tion  Air» 

ed  to  be  entered  on   record  by  the  clerk  of  die  jufti-  obwbJIa^ 

oei^    Asy  for  example,  letters  of  epifcopal  ordinadon  ;  of 

vhich  the  cxtra^i  unqueftionably  bears  hitiu    But  a  court 

«f  ncorJf  according  to  Sir  William  Blackllone,  is,  **  that 

^  wbae  the  zCts  and  judicial  proceedings  are  inroUed  in 

^  parchment  for  a  perpetual  memorial  and  teftimony  :  which 

^  rolls  are  called  the  records  of  the  court ;  and  are  of  fuch 

^  high  and  fupereminent  authority  that  their  truth  is  not 

^  to  be  called  in  queftion.    For  it  is  a  fetded  rule  and 

^  maxim,  that  nothing  (hall  be  averred  againft  a  record '; 

"  Qor  ihall  any  plea,  or  eren  proof,  be  admitted  to  the  con- 

^  tnrjm    And  if  the  exiftence  of  a  record  be  denied,  it 

*  (hall  be  tried  by  notlung  but  itfelf ;  that  is,  upon  bare  in- 

^  fpe£tion  whether  there  be  any  fuch  record  or  no,  elfc 

^  there  would  be  no  end  of  difputes  ^  ;  whereas  the  pro- 

^  cecdings  in  courts  not  of  record,  may  be  tried  as  to  the 

"  truth  of  their  exiftenee,  or  having  a£lually  been  had  by  a 

**  jury,  like  other  matters  of  fa£l,  and  not  by  mere  in(pec- 


tion 


d  »» 


Ete&t  part  of  this  defcription  does  not  apply  to  theSdot- 
d(h  fe(Bons.  There  is  no  cufios  rotulorum.  Neither  are  their 
ads  taken  down  in  parchmenUroUs.  In  general,  however^ 
didr  procedure  b  entered  by  the  clerk  in  a  federunt-book^ 
and  authendcated  by  the  fubfcripdon  of  the  prefiding  juftice. 
ExtraAs  are  given  out,  either  of  the  laft  interlocutor,  or,  if 
it  be  wi(hed,  of  the  whole  procedure.  In  the  ordinary  juf- 
tice of  peace  court,  the  proof  generally  is  in  wridng.  The 
procefles  are  all  preferved. 


«  See  bdow,  $  10. 

k  Sec  above^  cap.  i»  {  xa 


c  B.  ill,  ch.  3,  p.  04. 

d  Woodcfoo,  voL  i,  ]c6t.  4i  P-  99* 


64  7^  Offices  in  General         Boor  I. 

$x.         ^*  An  courts  of  record,"  fays  Blackftone^,   "  arc  the 

€«N«TiTv.  ^^  king's  courts,  in  right  of  his  crown  and  royal  dignity,  and 

TioH  Aif»  w  therefore  no  other  court  has  authority  to  fine  or  imprifon; 

oBNB»Au  **  ^o  ^^^  ^c  v^n^  eredHon  of  a  new  jurifdi£lion,  with 

*^  power  of  fine  or  imprifonment,  makes  it  inftantly  a  court 

•*  of  record.'*    And,  "   on  the  other  hand,"  adds  Mr, 

Woodefon  ^,  <'  inferior  courts  not  of  record  cannot  hold  pleas 

'^  for  trefpafs,  vi  et  armiSf  becaufe  they  cannot  aflefs  a  fine." 

Carth.  108." 

The  decrees  of  the  juftices  in  civil  matters  are  no  ground 
of  perfonal  diligence,  but  of  poinding  only.  But,  as  criminal 
judges,  they  can  both  fine  and  imprifon.  Profecutions  for 
aflault  and  battery,  which  feem  to  correfpond  to  the  pleas 
for  trefpafs,  vi  et  armis,  are  not  only  competent  before  them, 
but  form  the  chief  and  moft  appropriate  fubjed  of  their  ju- 
riiilidlion.  In  this  view  alfo»  the  defcription  would  appear 
.to  belong  to  them. 

How  many  Tff^o  jttftices,  by  the  exprefs  words  of  the  commiffion  of 
conaUute  a  the  peace,  are  fufficient  here,  as  well  as  in  England,  to  con- 
fcffiona.  ftitute  a  regular  court  of  fcffions  of  the  peace  <=.  That  part 
of  the  defcription,  by  which  one  of  them  muil  be  of  the 
One  of  the  q^^orum,  has  been  already  explained  ^. 

ti^'  ^A*'  ^  COURT  of  feffions  of  the  peace  being  thus  a  court  held 
general  du-  for  the  execution  of  their  general  duty,  it  is  not  conftituted 
*^*  by  two  or  more  juftices  meeting  for  inquiry  only,  or  for  the 

A  Woodeibn,  voL  i,  led.  4,  p.  99.  in  pradice,  courts  were  fometimei 

b  Ibid.  held  by  one  judice.     Both  thofe  er- 

c  Tn  the  cafe  of  Fullerton  againft  rors  have   been  corrcded  by  fubfe- 

Hamilton,  1714,  No.  19,  reported  by  quent  decifion^.     1730,  Dec.  Reid  a- 

preGdent  Dalrymple,  the  court  of  fef.  gainfl   Finlayfon.      Did.  Decif.   tit. 

don,  proceeding  upon  the  words  of  Jurifdidion. 

the  ad  1661,  found  tbrte  jufticca  ne-        ^  Sec  chapter  I,  {  7. 

cefTary  to  conftitnte  a  ^orwm  ;  while. 
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£^iarge  of  any  particular  fervice,  or  to  inquire^  hear,  and      i  !• 
determiiie^  of  a  riot,  by  virtue  of  the  ftatute,   13  Henry  const^tu- 

IV  •.  TIOM  AMD 

POW£RS  IN 
OBllBtAI.. 

The  court  of  general  quarter'fejftons  is  defcribed  by  lord  Quarter- 
BanktoQ^y  as   "  the  quarterly  meeting  of  the  juftices  of^J*'  ^" 

*  peace  of  a  whole  county,  at  the  times  mentioned  in  their 

*  cominifBonf    authorifed  by    the  ftatutes."    The  ftatute  Time  for 
i(S6i,  cap.  12,.  ordains  the  juftices  to  meet  four  times  in  the  ^t^^",? 
year,  viz.  the  firft  Tuefday  of  March,  May,  and  Auguft,  tcr-fciEon. 
and  die  laft  Tuefday  of  Oaober  *>.     While  this  ftatute  di- 

leds  the  general  quarter-feilions  to  meet  on  the  days  above 
oentioiied,  it  does  not  annul  their  meetings  if  they  be  held 
upon  foch  other  periods  as  may  better  fuit  the  conveniency  Aa  only 
of  any  particular  county.  It  flie ws,  however,  the  deGre  of  ^^^^^' 
the  l^iflature,  that  the  meetings  of  the  feiRons  ftiould  be  re- 
gularly held  at  ftated  and  known  times;  much  inconve- 
niexicy  having  arifen  from  the  loofc  and  irregular  practice 
which  formerly  obtained  in  England.  In  Scotland,  the  fef- 
fans,  almoft  univerfally,  meet  upon  the  days  fpecified  in  the 
ad. 

If  a  quorum  does  not  meet  on  the  day  appointed,  the  if  no  quo. 
quarter-feflions  may  be  held  any  other  day  within  that  quar-  tc^"' 
tcr  of  the  year. 

<  TflE  quarterly  meetings  are  called  the  quarter-fejjions^  or  General 
rather  the  general  quarter'fejjions:    and  may   adjourn  from  ^"J^**^"^*^" 
time  to  time   as  may  appear   neceflary.      The    adjourned 
meetings  are  termed  general  fejjions:  or,  if  they  be  held  for  ^^ 

loiiie  particular  piece  of  bufinefs,  /fecial fejjions.  Special  fef- 

fions. 

^Lmhud,  ch.  ir,  $  i.  in  the  firft  week  after  the  feaft  of  St. 

t  loft.  b.  ]>,  tic.  7»  }  4-  Michael,  the   firft  week  after  £pi. 

*  Forbei^  part  is,  p«  6.  phany,  the  firft  week  after  the  clofe 

By  the  liw  of  £iigla&^»  the  qaar-  of  Eafter,  and  the  firft  week  after 
^-6ffioei  of  tbc  pcSLCC  arp  held  ge-  the  tranflation  of  St.  Thomai  the 
aenKjr  fear  times   in  the  year,  iiz.    Martyr.    Bums,  tit.  Seifions. 
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TH«i»  Besides  the  regular  diftrift  meetings  **,  the  juftices  with 

coNSTiTv-  us  have  always  been  in  the  pra£lice  of  holdin?  courts  at  any 
powxKs  IN  time,  though  not  by  way  of  adjournment  of  the  quarter-fei- 
Co"**^^  ons ;  thefe  meetings  arc  called  common  and  intermediate  fef^ 
fcffions.      Jions ''. 

Place  of  The  court  of  general  quarter-fejpons  is  held   at  the  hoad 

thc^fdS^  ®^  borough  of  the  (hire  •,  where,  by  the  common  law,  all  courts 
mud  be  held^  which  are  not  fpecially  ordained  to  meet  in 
fome  other  place  ^.    This  wife  and  falutary  rule  of  our  com- 
mon law,  avoids  thofe  inconveniencies,  difficulties,  and  em* 
barrafTments,  which  are  complained  of  in  England ;  whercy 
fometimes,  it  is  faid,  different  judices  appoint  the  general 
quarter-feflions  to  meet  in  different  places  at  the  fame  time. 
And  what,  in  fuch  a  cafe,  is  the  proper  remedy ;  which  of 
the  two  is  to  be  confidered  as  the  legal  meeting ;  whether  "* 
both  are  to  be  held  good,  or  neither ;  and  how  the  juftices, 
<•  by  whofe  forwardnefs,"  as  Dalton  exprefTes  it,  "  fuch  di-   ^ 
**  vifion  happens,"  are  punifhable  ;  thefe  inquiries,  which  af-   * 
ford  fubjeft  of  difpute  and  controverfy  to  the  Engliih  law-   ^ 
yers  S  concern  not  us  who  are  happily  utter  flrangers  to  the    '• 
evil. 

.Si 

The  fcfTions  may  be  held  in  the  head  borough,  even  when    i] 
it  is  an  incorporation,  having  juftices  of  its  own.  < 

Hi 

Mode  of  The  quarter-feflions  are  generally  called  by  advertifement  ^ 
fcffion*,  and  11^  the  newfpapers,  or  by  letters  fent,  or  other  intimation  ; 
who  is  con-  gJvcn  bv  the  clerk.     When  a  numerous  attendance  is  parti-   • 

vencr  o  ^  ...  f        , 

thereof.       cularly  wiihed,  fome  juitice  of  high  rank  and  confideration  is    - 
ufually  appointed  convener ;  in  whofe  name  letters  are  writ- 
ten, requefting  the  :  ttcndance  of  the  other  juftices  "*. 

*1  Sec  chap.  I.  ^  Accordingly,  durhig  the  earlier     x 

*■  Erik.  Inft.  b.  i,  tik  4,  §  15.  part  of  the  lad  century,  when  the  or- 

f  Kaimes*  DeciGons,  v.  ii,  p.  36.  dinary  routine  of  the  juflicc  of  peace    ■ 

t  Dalt.  c.  185  \  Burns,  tit.  SelHons.  builnef«  of  the  county  of  Edinburgh 
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It  is  not  lawful  to  hold  courts  on  feriat  or  holy  days. 
Lonl  Bankton  obferves,  *'  we  have  no  other  dated  holy  days^ 
^  wboeof  the  obfenrance  is  enjoined  on  account  of  religion 
**  befidesSunday.*^'  Formerly  inferior  courts  could  not, with- 
out a  difpenfation  from  the  court  of  feflion,  fit  during  the  va- 
otioa  of  that  tribunal ;  that  hufbandmen  mignt  not  be  dif- 
tnficd  from  their  labour  in  feed-time  and  harveft  ^.  But 
•*  jnftices  of  peace,"  Mr.  Erfkine  obferves,  "  whofe  powers 
"  diicfly  confift  in  preferving  good  order,  may  fit  at  all  times 
^  in  matters  ixrhich  concern  the  public  peace  \  as  fherifFs  alfo 
**  do  in  criminal  caufes  ^/'  A  decree  of  the  feffions,  which 
fibjefied  a  perfon  in  damages,  for  taking  rabbits  from  a 
wanen»  not  clandefiinelyj  but  openlyy  and  by  order  of  a  perfon, 
vlio  daxmed  the  property  of  the  warren,  was  held  to  be 
ooD,  being  pronounced  during  the  chridmas  vacation  ^ 


§1. 

THEIR 
CONSTITU- 
TION AND 
roW£KS  IK 
OBNEKAL. 

At  what 
time  is*it 
unlawful 
for  the  fef- 
fions to 
mvL 


Payment  of 
the  juflicea. 

That  the  feiBons  may  be  attended  by  every  perfon  whofe  Freedom  of 
pidbice  **  maybe  neceffary  for  the  furtherance  of  public  "*^<^^^*^**^^^ 
**  joftice,  or  the  fervice   of  the  king,  they  are,"  fays  Mr. 
Lambard  ^,  "  invited  thereto  by  a  certaine  freedome  of  ac- 


■udooc  by  numerous  meetings  of  the 
cfiaitT  gentlemen, among  whom  were 
ftaerally  federal  of  the  judges  of  the 
cevt  of  ieffion,and  other  law  officers, 
tlae  lord  advocate  was  mod  frequently 
tbecooveser,  and  cntrufled  with  the 
d:arge  of  procuring  full  meetings  of 
i^  jailiceSb  Extraordinary  meet- 
ia^  were  alio  called  by  him  at  the 
Predion  of  the  fecretary  of  ftate,  to 
cuBiaiuiicatc  matters  to  the  juftices. 
^Sometimes  thofe  communications 
vere  made  by  other  juftices  of  di- 
(tiognHhed  rank ;  as,  for  example, 
arl  of  Daihouiie,  in  1 767,  31ft 
March. 

5  B.  IT,  tit.  42,  §  3. 
*  £Hk.  b.  i,  lit.  4»  §  35-    Bank.  b. 
"/  tit  42,  j  4.     a6l%   oi  fedcrunt, 


1696,  July  zi.  1728,  Feb.  29.  1753, 
Feb.  16.  Fount.  1 709,  Nov.  12,  Lccs 
and  Parlone. 

d  Ibid. 

^  The  lords  found,  "  that  there  bc« 
"  ing  no  violence  libelled,  the  juftices 
"  of  peace  could  not  have  judged  in 
"  the  cbrifmai  vacance ;  but  found 
"  that  this  and  the  former  errors 
"  could  only  infer  nullities  in  the  de« 
**  crcet,  but  not  damages  againft  the 
"juftices."  19th  November  1714$ 
FuUerton  and  his  tenants  againft  Ha. 
milcon.  Dairy mplc.  No.  115.  Mr. 
Erflcine,  without  remark,  quotes  this 
dccifton,  which  would  require  further 
explanation. 

f  Eirenarcha,  b.  iv,  c.  3, 

E2 
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SX'  ^'  ceflei  and  by  prote&ion  from  common  arreft :  a  thing 
coNiTiTD- "  ^^*'  '^  incident  to  each  court  of  record;  and  without  tit 
TioN  AMD  "  which  ju/fice  Jbould  he  greatly  hindered;  fo  that  if  a  man 
penziIlT  **  come  voluntarily  to  thcfc  feffions^  cither  to  prefenre  t 
'*  bill  of  indiftment,  or  to  give  information  againft  anothcTt 
^^  or  to  tender  a  fine  upon  an  inditement  touching  hinn 
<<  felf^  or  doe  come  compelled  to  make  appearance  for  the 
'<  faving  of  his  bond"  (or  faving  his  recognifance^  as  Bums 
expreiTes  it),  <^  and  be  arrefted  by  the  fheriff  upon  commoii 
'*  and  original  procefs,  in  his  coming  thither,  or  during  \m 
^<  tarrying  there  ;  it  feemeth  that,  upon  examination  of  the 
<<  matter,,  under  his  oath,  he  (hall  be  difmifled"  (difcharged) 
<<  thereof  by  the  priviledge  of  this  court,  even  as  it  is  uM 
••  in  the  higher  courts  at  Weftminfter.  But,"  obfervet 
Dr.  Bum  ^,  *'  Mr.  Hawkins  puts  it  more  doubtfully,  fayu 
f*  ing  it  is  queftioned,  whether  the  feflions,  as  alfo  aS 
^^  courts  of  record,  may  not  difcharge  any  perfon  arrefted 
'^  during  his  journeying  to  or  from  fuch  courts,  or  neceilary 
"  attendance  there,  by  proccfs  from  any  other  court.  Ho^^ 
<'  ever,  it  feems  to  be  agreed,  that  any  fuch  court  may  di^ 
^'  charge  a  perfon  who  (hall  be  fo  arrefted  in  the  face  of  it. 
•*  a.  Hawk.  5."  Dr.  Burn  further  adds,  **  it  feemeth  to 
*'  have  been  agreed  in  the  argument  upon  colonel  Pitt's 
*'  cafe  (which  was  an  arreft  in  his  return  from  parliamentXi 
♦*  that  not  only  in  the  high  court  of  parliament,  but  alfo  in 
^*  the  inferior  courts,  the  parties  to  the  fuit,  and  alfo  the 
*'  witnefles,  are  protedled  in  going,  continuing,  and  rctumr 
**  ing.  And  this  returning  hath  never  been  very  nicely 
•*  fcanncd,  fo  as  to  require  a  man  to  go  the  direft  road;  and 
**  the  proteftion  is  not  forfeited,  by  the  plea  of  going  out  of 
**  the  way  ;  becaufe  it  may  be  the  party  went  to  buy  a 
"  horfe,  viftuals,  or  other  neccffaries,  for  his  journey.  Nci- 
**  ther  is  the  law  fo  ftrift  in  point  of  time,  as  to  require  m 
*<  perfon  to  fet  out  immediately  after  the  trial  is  over :  ai^d 

a  Tit.  Scffioni. 
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*  fir  that  was  citted  the  cafe  of  Hatch  and  Bleflet.    T.  1 3.     $  t. 

*  As^    Bat  where  a  man  is  arrefted  by  procefs^  out  of  ^^^^H^ji 

*  Ae  courts   at  Wcftminftcr,"   Dr.  Burn   obferves,   that  ajuI  ? pw- 
^  kiodk  not  feem  that  the  juftices  of  the  peace  (unlefs  the  nch^l* 

"  STcft  is  made  in  the  feihons)  have  power  to  difcharge 

*  Imbi  ;  bnt»  on  application  to  the  court,  from  whence  the 
"  pmcefii  ifloed,  fuch  court  probably  may  difcharge  him^ 

*  and  puniih  the  perfon  who  made  the  arreft/^ 

In  die  paflage  juft  now  quoted  (and  which  Dr.  Bum  adopts 
vidboDC  aitcration),  Lambard  confiders  this  privilege  as  <'  a 
« tUof  incident  to  each  court  of  record  ;"  and  fir  William 
;^  lays  down^inthefame  generalterms,that '<  fuitors^ 
,  and  other  perfoni,  neceflarily  attending  any  court 
"  tfmvrd  upon  buGnefSs,  are  not  to  be  arrefted  during  their 

*  adval  attendance,  which  includes  their  neceflary  coming 

*  and  retiiTiiing.''  Upon  this,  fir  William's  learned  fucceflfor 
ia  die  chair  at  Oxford,  remarks,  <*  this  latter  point/'  (the 
power  of  courts  of  records  to  protect  and  difcharge  fuit- 
«s  and  witne&s  from  arrefts)  **  fir  William  Blackftone, 
**  without  cidng  any  authority,  lays  down  very  generally.  It 
'  is,  ^  I  believe  the  received  doftrine,  and  is  at  leaft  very 
**  ftrangly  countenanced  by  the  cafe  of  Clerk  v.  Molyneux^ 

*  as  reported  (i  Lev.  159).    The  fame  cafe  is  to  be  met 

*  with,  L  Keb.  845,  i   fed.  269.    The  diftindion  which 

*  Kcble  attributes  to  the  chief  juftice,  that  a  court  might 
"  ponifli  the  contempt  in  arreiling,  and  yet  not  difcharge 
**  the  party  arrefted,  is  abfurdly  inconfiftent  ^J*    And  die 

^  tai  thb  cifie  the  perfon  had  a  the  court  held  that  (he  ought  to  be 

trial  at  WiDchcftcr  affixes,  which  was  difcharged,  her  prote^ion  not  being 

ever  od  Friday  at  four  in  the  after*  expired,  and  a  little  deviation  of  loit. 

Sdob  ;  flie  ftaid  there  tiU  afur  dinner  ering  would  not  alter  it.    Str.  9S7. 
«  Saturday ;  and  in  the  evening  at         b  B.  iii,  ch.  19,  p.  289. 
fcvcs  wat  arrefted  going  home  to        ^  Woodefon,  Vinerian   Ledurei, 

Yvtfaovth,  wluch  ia  10  miles;  and  Led.  iv.  voL  i,  p.  98. 
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§  I.  learned  annotator  on  the  Commentaries,  remarks^  upon  ^ 
coMiTrru-  ^^^^  paflage  of  Blackftone,  "  The  court  of  common  ple9 
TioHAif©  <*  have  laid  down  this  general  rule,  viz.  that  all  perfoiB 
GENiiBAL.  "  ^^®  h2,^t  rclation  to  a  fuit  which  calls  for  their  attend 
**  ance,  whether  they  are  compelled  to  attend  by  procefs  O 
**  not,  are  entitled  to  privilege  eundo  et  redeundo ;  provider 
**  they  come  bona  fide,  A  perfon  therefore  attending  tb 
^'  court,  to  juftify  himfelf  as  a  common  bail,  is  privileged 
"  I  H.  Bl.  636.  Barrifters  arrefted  upon  the  circuit,  hav^ 
**  frequently  been  difcharged  by  the  judges.  Ibid.  Tb 
**  court  of  king's  bench  have  refufed  to  difcharge  a  ciedi 
**  tor  of  a  bankrupt,  arrefted  whilft  attending  the  commil 
"  fioners,  to  prove  his  debt ;  but,  probably,  he  would  havi 
"  been  difcharged  by  the  chancellor,  from  whom  the  com- 
**  miffioners  of  bankrupt  immediately  derive  their  authori 
"  ty.  I  T.  R.  377.  Where  a  caufe  is  referred  by  a  ruleoi 
**  court,  the  party  is  prote£ked  from  arreft  whilft  attending 
"  the  arbitrator.     3  And.  941  **." 

Our  law  affords  few  authorities  or  cafes  upon  this  mafr 
ter.  If  it  be,  as  Lambard  fays,  a  thing  incident  to  ead) 
court,  without  which  juftice  would  be  greatly  hindered,  \\ 
fhould  belong  to  the  Scottifh  feflions  alfo,  who  yet  appeal 
not  to  have  ever  exercifed  it.  It  is  faid,  that  fomc  yca« 
ago  a  cafe  occurred  which  brought  this  matter  under  the 
cognifance  of  the  court  of  feflion  j  and  that  this  opinion, 
viz.  that  it  was  a  power  neceflarily  inherent  in  all  courta 
was  fupported  by  the  late  lord  juftice-clerk  Macqueen : 
while  others  of  the  judges  ratlier  inclined  to  view  it  as  ar 
extraordinary  interpofition,  peculiar  to  the  fupreme  tribunal. 
But  no  fuch  cafe  appears  in  the  books ;  nor  can  any  thim 
certainly  be  learned  concerning  it. 

d  Black.   Coram,  with   notes  and     laws  of  England  in  the  Univerfity  o 
additions,  by  Edward  Chriftian,  Efq.     Cambiidge,  v.  iii,  p.  i8p,  note  4, 
barriftcr  at  law,  and  iirofeflbr  of  the 
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In  a  court  held  at  Edinburgh,  under  the  fmall  debt  a£t,  $  i. 
oie  of  the  parties  having  ofTcred  the  evidence  of  a  prifoner  ^^ 
in  xbe  Canongate  jail,  on  application  by  the  court  to  the  tiom  and 
JBapftrateSj  he  was  fent  up  from  prifon,  accompanied  by  an  ^cmeiiIL 
ofioer ;  and,  after  giving  his  evidence,  was  remanded  back  in 
die (ame  manner.  Had  it  been  the  cafe  of  one  confined  for 
U^  at  the  inftance  of  any  private  perfon,  and  fuppofing  him 
to  bfc  contrived  to  efcape  by  the  way,  it  is  not  perhaps  very 
dear  how  far  the  interference  of  the  court  would  have 
(aecned  the  magiilrates  from  payment  of  the  debt,  even 
lodqxndentiy  of  any  proof  of  a£lual  blame  or  negligence 
in  tbe  mode  of  efcorting  him. 

Lord  Fountainhall  mentions  the  cafe  of  one  who  was 
dted  into  court,  to  give  up,  by  the  Porteous-roll  %  criminal 


'  Ptorteooi  roil  (portais)  is  derived  reign  of  James  VII.    When  a  jaftice 

&HI  tbe  Latin  verb  fortartf  to  carry  ayre  was  to  be  held  at  any  particular 

(ia  FYench  fortes  vous).    It  was  the  place,  the  old  practice  was  for  the 

catajOjne,  or  roll   of  names,  to  be  jufticiar  to  iiTue  a  brieve  of  dittay  to 

liied  at  the  juftice  ayres  (itcmera  jujti^  the  fheriff  and  his  deputes,  dire<5lin^ 

tanrji, or  circuit  courts  of  jufticiary;  him  to  fummon  to  the  head  burgh* 

uhMJiis  was  the  roll  containing  the  or  other  certain  place,  of  each  ba- 

parcicular  ilatement  of  the  of-  rony,  twelve  or  fifteen  fufficient  men 

of  the  dificrent  malefaAors«  {ad  hoc  opus  fnagis  fufficientes)y  of 

The  traiftis  according  to  fir  John  each  tenantry  or  village  (tenendria 

Skene,  was  fo  called,  becaufe  it  was  feu  villa),  four  or  fix  men  \  of  each 

OMaitted  **  to  the  traift,  faith,  and  burgh  twelve  or  fixteen  burgeflTes,  ac- 

**  credit,  of  the  clerks  andcrowner;  cording  to  the  refpedlive  population 

*  quhi,  gif  they  be  truftie  and  faith-  of  the  places  fquantitatem  hcQrum 

**  fid,  fukl   nought  reveale,  deleete,  et  tiumerum   perfonarvm  in  eifdem 

"  change,  or  alter  the  famin."     De  exijlen);  together   with    the  mVler^ 

^aknm   JigniJuatUns^    v,    Traiflis  Irfttfer,  /mitif,  ami  officer  of  court  of 

fitttius*  each   barony  \  **   becaufe,*'  fays  fir 

Dittay  was  the  old  word  for  in-  George  Mackenzie,  "  it  was  prefum- 

didment.     The  ancient  court  of  juf-  **  ed  that  the  be(t  intelligence  was 

ticiiry  was  entirely  itinerant,  hold-  **  to  be  had  from  fuch  public  per- 

ia{  juftice   ayres,  or  circuit  courts,  **  fons.'*     The  purpofe  of  fummoning 

vnx  the  whole  kingdom.     At  £din-  them  was  to  the  taking  up  of  dittay 

Wrjh,  one  was  held  fo  late  as  the  (ad  furfum  reddendum  indiffameiUa 

E4 
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{ I.       dittays  (to  give  information  rtffcSting  criminals  in  order  to 

''"*"        their  trial  at  the  circuit  court  of  iufticiary),  and  is  taken  with 

TxoN  AND   caption.     He  gives  in  a  bill  for  fetting  him  at  liberty  ;  up- 

SikeralT  ^^  ^^*^  reafon,  that  the  judges  gave  a  protefiion  to  all  who 

came  in  for  giving  up  dittays,  and  fo  he  could  not  be  taken. 

'<  The  lords  inclined  to  fet  him  at  liberty,  and  to  fuftain  the 

*'  privilege  and  exemption,  (being  as  favourable  as  a  public 

'<  fair  is)  though  it  was  founded  upon  law,  in  regard  the 

*'  juftices  declared  and  attefted  it  was  their  cuftom  and 

**  praftice  to  grant  fuch  protections.  Our  brocard,"  (maxim) 

adds  his  lordfhip,  <<runs  in  the  contrary  to  this,  viz.  that  no- 

**  thing  can  take  away  fignet  letters,  fuch  as  caption  is ;  but 

fignet  letters,  viz.  a  fufpenfion,  eodem  modo  unumquodq* 

difolvitur  %"  &c. 


c< 


The  moft  frequent  occafion  of  the  fupreme  court  ezer« 
cifing  this  power,  is  in  the  cafe  of  the  fan£kuary  of  Holy^ 
roodhoufe ;    from  whence  perfons,  whofe  prefencc  is  nc- 

regia) ;  that  is,  to  give  information  ly,  for  the  purpoTc  of  receiving  in- 

of  the  offenders  within  their  refpec-  formation  of  crimes  to  be   tried  at 

tive  bounds.  Thefe  informations  were  the  enfuing  circuit ;  and,  atleaft4# 

returned  into  the  court  of  judiciary  ;  days  before  the  holding  of  the  coortf 

and   from   them  was  made  up   the  to  tranfmit  to  the  lord  juftice-clerk 

roll  of  names  for  trial,  called  the  and  his  deputies,  accounts,  fubfcrib* 

Porteous  roll.  ed  by  them,  of  the  names  of  the  of- 

The  ftatute   8  Annse,  c.  i5,  §  3,  fenders,  the   fadls  committed,  with 

aboliflied  the  ancient  method  of  tak-  the  time,  place,  and  other  clrcufii« 

ing  up  dittay  by  the  ftreft  and  Por-  ftances,  that  may  ferve  to  difcover 

teoils  roll ;  and  §  4  ordains  informa-  the    truth  ;     as    alfo,   the   witnefiei 

tions,  in  order  to  making  up  of  dit-  names,  and  titles  of  fuch  writs  as  are 

lays  concerning  crimes,  to  be  tried  to  be  made  ufe  of  at  the  trial.     lo 

in  the  circuits  by  prefentmeots,  to  be  pra^ice,   Mr.   Hume  obferves,  thii 

made  by  the  juftices  of  their  quar-  piece  of  duty  has  ordinarily  been  •!- 

ter-feffioos  \  or  upon  informations,  to  lowed  to  fall   into  the  hands  of  the 

be   taken  by  the  flieriffs,  ftewarts>  Oieriff,  whofe  office,  fince  it  was  new 

bailies  of  rej^alitics,  and  their  depu.  modelled  in  1748,  affords  more  fecu« 

ties,  magiftrates  of  boroughs,  other  rity  than  of  old,  for  his  (kill  and  di« 

inferior  judges  and  magiftrates,  who  ligence  in  fuch   matters.      Hume*! 

are  ordained  to  hold  courts  upon  the  Grim.  Law,  v.  iii,  p.  31. 
nd  of  February  and  aid  of  July ,  year-        a  1679,  Nov.  13. 
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txSajf  either  on  their  own  acoonnt,  or  in  the  eaufei  of     §  u 
otfaosy  are^  at  the  difcretion  of  the  judges,  brought  to  court  '^^'i* 
under  the  cnftody  ot  one  of  the  macers  (officers  of  court),  and  txon  and 
afterwards  rcconveyed  to  the  fan&uary ;  being  protefted,  in  ^Ewtilir 
Ac  meaowhik,  from  perfmal  diligence  ^ 

The  Englifli  lawyers  ftate  various  cafes  of  difficulty  from  if  thdef- 
the  court  fometimcs  happening  to  be  divided  «  ;  in  which  fi»n«diTi4c. 
cafes  the  expedient  recommended  feems  to  be,  to  delay  the 
matter  till  a  full  meeting  of  the  juftices  be  called;  or,  if 
dry  fiioold   (till  be  equally  divided,  to  fubmit,  or  refer  the 
matter,  with  the  confent  of  parties,  to  a  higher  tribunal. 
But  it  feems  to  be  underftood  in  England,  that,  without  Can  thejr 
tbe  confent  of  parties,  they  cannot  refer  any  point  to  the  '^ 
decjfion  of  another  tribunal,  but  only  to  examine  and  report  \ 

f  From  being  mrrefted.    See  more    Dr.  Bam  (ibid.}>  **  if  tbe  court  (hall 
«  this  fnbjc^,  mnd  Come  late  cifety    ^  be  ftill  dWided,  at  nay  happen  in 


WaxTUits  meditatione  fugK.  '*  fmall  counties,  or  towns  corporatCt 

S  Aa  example  of  this  is  tbe  foU  "  where  the  juftices  are  but  few,  or 

Iwing    caie,    ftated    by  Dr.   Bum  '*  where  the  number  is  reduced  bjr 

(tit.  SeffioDs)>  from  the  books  of  re-  *•  reafon  of  the  reft  being  interefted, 

pons  (t  ML  S93,  t.  8,  G.  n,  k.)  **  in  order  that  the  caufe  may  not  be 

lad  tbe   juftices  of  Weftmorelandt  **  hung  up  for  ever,  it  may  be  ad- 

•(  «  «a  order  of  two  juftices  of  the  *'  Tifeable  for  tbe  court,  by  confent 

'*  bonmgb  for  removing  a  poor  fami-  "  of  the  parties,  to  affirm  or  quafli ; 

"  ly :   appeal  to  tbe  feffions  of  the  "  and  thereupon  ftate  the  cafe  fpe- 

*  coaaty,  at  which  the  juftices  were  "  cially,  to  be  laid  before  the  judges 
"  cmaiiy  divided ;  fo  no  deter-  **  of  aflise,  or  befora  the  court  of 
'  aiiiatioa  was  made,  nor  tbe  ap-  '*  king's  bench.'* 

*  peal  adjourned.    A  mandamus  (or  ^  In  the  cafe  of  K.  and   Hard- 

*  «der)  was  direAed  to  ail  the  juf-  ing,  4  Salk.  477,  it  was  delivered  aa 
"*  tioet  of  the  county  in  genera),  to  the  refolution  of  the  court  (of  king's 

*  proceed  on  tbe  appeaL  And  it  bench),  a  judge  of  mifi  pHut^  by  con- 
"^  wu  faid  that  tbe  juftiees  ought  in  fent  of  parties,  *'  may  make  a -rule  to 

*  this  cafe  to  have  adjourned  the  '*  refer  a  caufe  $  but  the  feffions  can- 
"  appeal,  or  continued  it  over  to  a  **  not  do  fo  though  by  confent.  They 

*  fobfequeot  feffioms  till,  by  the  *'  may  refer  a  thing  to  another  to 
**  cooling  of  more  juftices,  it  might  **  eiamine,  and  report  for  their  de- 
'  k*Te  been  determined.    Or,"  adds  .«  termination,  but  cannot  refer  a 


74  ^^  Offices  m  Genetal        Book  I. 

{  z*  In  this  country  the  feflions  of  the  peace  fometimes  refer 

C0M8TITD.  matters  which  they  cannot  conveniently  overtake  themfelves, 
TioM  AHD  jQ  a  committee  of  their  number,  to  examine,  take  evidence, 

rOWElS  IN  rr»  •      r  ii  r  i-t 

oxNftRAt.  and  report.    This  frequently  happens ;  for  example,  in  the 
Mnft  they  cafe  of  appeals  to  the  quarter-felTions,  which  will  come  under 

take  the  ^ ^  « 

proof  them-  o»r  vicw  afterwards. 

felTes  hy 

Juftices  not     '^^^  perfons  entitled  to  zGt  as  procurators  before  the  fef- 
puDifhable  fions,  have  been  already  mentioned  K 

for  what 
done  in  {cC 

liona*  'pjjg  feflions  are  attended  by  the  jufticcs  and  clerk  of  the 

UiequMtcr.  P^^^^»  procurator-fifcal,  bar-conftable,  and  other  officers* 
feifione  are  By  our  two  general  ftatutes  ^f  at  lead  one  conftable  muft  at- 
^  tend  from  every  parifli,  inftrufted  with  a  commiflion  to  an- 

fwer  for  the  others.  By  the  law  of  England,  the  quarter- 
fefliion  mud  be  attended  by  the  jailor,  that  he  may  produce 
his  prifoners,  and  receive  fuch  as  are  to  be  committed  ;  and 
by  the  keeper  of  the  houfe  of  correction,  to  give  an  account 
of  the  perfons  in  his  cuftody.  The  fame  defcription  of  per- 
fons ought,  for  the  fame  reafon,  to  attend  the  Scottifli  quar- 
ter-fefllions  y  and  all  thofe  who  are  bound  over  to  anfwer, 
or  to  profecute,  and  give  evidence  '• 

**  thing  to   be  determined   by  the  **  bad :  but  if  they  did  it  by  confent 

**  other.    But  in  the   cafe  R.  and  **  of  the  parties,  they  have  done  very 

*'  the  juftices  of  Northampton,  t.  17,  *'  right;    and  we  will  never  fuflfer 

*'  G.  III»  on  a   motion  to  quafli  an  **  the  party,  who  confent ed  to  the 

*'  order  of  fefllon,  qualhing  a  poor  *-*  reference,  to  come  here  to  fet  it 

"  rate,**  (that  is  altering  what  had  **  afide ;  and  I  think  it  fufficient  if 

been  done,  and  ftriking  the  pauper  *'  the  attorneys  confented,  and  at- 

oflf  the  lift),  **  on  the  ground  that  "  tended  at  the  reference.     And  the 

*'  the  rate  was  by  the  feflions  refer-  *'  caufe  was  fent  back  to  the  fef- 

**  red  to  two  jullices  out  of  the  fef-  «  fions,  to  certify  whether  it  was  re- 

**  fions;  and  that  the  feflions  after-  **  ferred  by  confent.'*     Cal.Caf.3cX1 

**  wards  adopted  their  opinion  with-  Burn,  tit.  Seffions. 
**  out  ezercifing  their  own  judge-        i  See  chap,  i,  §  15. 
"  ment.  Lord  Mansfield  faid,  if  they         k  1617,  and  1661. 
^  did  this  of  their  own  accord,  with-        1  Forbes,  Juftice,  part  ii,  c.  i,  {  15^ 
**  out  the  confent  of  the  parties,  it  is 
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n.  The  uniform  practice  in  England  is  to  read,  after  the  }  «• 
proclamation  of  the  feilions,  the  commiiEon,  and  fome  fta-  luimtii. 
totes  of  peculiar  importance  '.  This  regular  courfe  never 
was  followed  in  this  country.  It  has  not  been  ufual  to  read 
any  of  the  ftatutes  at  the  quarter-fefiions.  The  new  com- 
ffliffion  is  always  read  at  the  firft  meeting  of  the  feflions  af- 
ter its  arrival  in  the  county. 

The  meeting  being  conftituted,  take  up  whatever  bufi- 
neb,  whether  public  or  private,  is  competently  brought  be- 
fore them  %  firft,  public  matters,  as  thofe  relative   to  the, 
police  of  the  country ;  fuch  as,  bridges,  road-money,  &c. 
They  receive  reports  from  committees  or  diftri£l  meetings ; 
an  account  of  fines  colleAed  by  them,  &c.  &c. 

In  fome  counties  it  is  cuftomary  to  commence  the  quar- 
ter-feffions  by  reading  over  the  intermediate  federunt-books 
of  die  diflerent  diftrifl  meetings.  The  fefiions  of  different 
counties  have  frequently  communications  with  one  another, 
touching  matters  which  require  their  joint  co-operation  \  as, 
for  example,  the  maintenance  of  the  poor"*,  repreffing  va- wdgHtt 
gabonds,  and  adjufting  weights  and  meafures.  The  **fi*al  *°*^  "Jlf^ 
form  isj  by  forwarding  to  the  clerks  eitrafls  of  the  refolu-  proper 

lUndar 

I  The  king*s  proclamation  ag«ioft  feffions  yearly.    And  the  i  G.  II,  c. 

proianeiiefs  and  immorality  is   alfo  34,  agaioft  bribery  and  corruption,  in 

t3  be  read  \  and,  likeway?,  there  are  eledlion  of  members  of  parliament, 

divers  a^s  of  parliament  required  to  is  to  be  read  at  every  Eafter  feffions. 

be  read  in  the  feffions ;  as  the  5  £1.  ^  Upon  this  natter  much  corre- 

r.  1,  agaioft  popery;   and   the   riot  fpondence  took  place  betwixt   the 

aA,  1  G.  c.  5  :  and  the  black  a^,  quarter-feffions  of  the  counties  of  La- 

9  G.  c.  21;  and  the  11  and  12  W.  nark,  Linlithgow,   Ediuburgb,  and 

c.  15,  about  ale  meafures :  30  G.  II,  Hadington,  about  the  beginning  of 

c.  <*    about  burying  in  woollen,  are  laft  century.  Overtures  were  prefented 

required  to  be  given  in  charge  at  the  from  the  juftices  of  Lanark;  and  com- 

feffioos.    And  the  4  and  5  W.  c.  24;  mittees,  appointed  by  the  quarter- 

7Hid8W.   c-32;  3  and  4  An.  c  ftffions  of  the  county  of  Edinburgh 

iS-  and  X  G.  II»  c*  *S»  concerning  to  converfe  with  the  Lanark  juftices 

jan»rs,are  to  be  r^ftd  in  midfummer  thereon. 


idard. 


'j6 
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j  a.      tions  of  the  refpe£live  feflions,  and  by  appointing  commit^ 
oftDER  or   ^gj  jQ  corrcfpond  or  meet  toeethcr. 

The  quarter-feOions  have  been  occafionally  applied  to  by 
the  prefbyteries,  or  fynods,  of  their  boundsi  to  adopt  joint 
meafures  for  reprefling  immorality  and  profanenefs  °.     The 


^  Thas,  for  example,  in  the  year 
1744,  the  re?erciid  preibyterj  of  Edin  • 
burgh  corrcfpond ed  with  the  feffionsof 
the  peace,  touching  the  beft  method  to 
check  the  corruption  of  manners,  at 
that  time  remarkable;  which  they 
feem  refpe^ively  to  have  laid  the 
blame  of  upon  each  other's  negledt* 
The  preibytery  communicated  a  re- 
prefentation,  re(]ue(ling  the  faid  juf- 
tices  would  take  into  their  ferious 
coofideration  the  feveral  adls  of  par- 
liament* and  his  maje(ty*s  proclama- 
tion, againft  fwearing  and  cnrfing, 
and  ezceifiye  drinking,  and  other 
profanenefs  and  irregularities;  and 
take  effectual  methods  for  put- 
ting the  laws  in  execution ;  and  that 
they  would  appoint  a  court  weekly, 
to  be  held  for  that  purpofe !  This  not 
having  been  immediately  noticed 
by  the  feflions,  was  followed  with  an- 
other reprefentation,  fubfcribed  by 
the  moderator  Mr.  Guftart,  and  per- 
fonally  prefented  by  three  of  the  mi- 
nifters  of  the  city;  recapitulating 
the  former,  and  **  alfo  humbly  defir- 
***  ing  the  judices  might  reftrain  the 
'*  a^ing  of  plays,  under  whatfoever 
••  pretence>  whether  of  concert  or 
*'  otherways,wliereby  the  a^sofpar- 
**  liament  againlt  them  may  be  elid- 
*'  ed,  to  the  great  prejudice  axkl  hiod- 
**  ranee  of  youth  in  their  education ; 
**  and>  for  the  reafons  therein  men- 
*'  tioned,  craving  the  jufticet  mighty 


**  in  their  great  wifdom,  take  the 
"  moft  proper  and  effe^aal  methods 
**  to  prevent  it.**  The  joilicef,  in 
their  anfwer,  profcflfed  themfelves 
highly  fenfible  how  much  **  profane- 
**  nefs,  vice,  and  immorality,  do 
'*  abound,  and  are  openly  pra^ifeJ^ 
"  notwithftanding  the  many  good 
"  and  wholefome  laws  made  againft 
*•  the  fame,'*  8cc.  "  and  do  declare 
"  that  they  are  ready  on  til  occa- 
**  fions  to  give  proper  eonntenaiice 
**  and  encouragement  to  fuch  en^ 
**  deavours  as  may  be  ufed  for  the 
"  proper  execution  of  thofe  laws 
**  and  fuppreffiun  of  vice  and  inuno* 
^  rality ;  and  that  they  will  be  ready 
**  at  any  time,  and  in  any  court  held 
**  by  them,  to  receive  proper  com- 
**  plaints  againft  offenders,  and  to 
**  give  the  fame  all  due  difpatch; 
**  and  to  apply  the  penalties  enabled 
**  by  the  fore  faid  ftatutes  againft  of- 
**  fenders  in  the  moft  proper  and  ef- 
**  fedlual  manner."  But  they  feem 
to  have  thought  the  pre(by  tery  them- 
felves  to  deferve  reproof:  for  they 
fay,  **  thty  lanmat  hut  •hfer^*  that  ti>9 
<*  remding  and  publijhlng  tbi  hvf*  ttmd 
<*  froclamatioms  agaiiijf  immoradty  /rom 
**  the  pulpit,  in  tbe  manner  by  them  ap^ 
*<  pointed,  bath  been  for  many  years  en* 
**  tirely  negUGed;  they  therefore  reeom'^ 
**  mend  to  the  minifters  within  the 
**  county*  to  confider  how  far  the 
"  reading  thoCe  laws,  or  proclama- 
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kBoos  have  alio  occafion  fometimes  to  apply  for  advice  to      f  s. 
die  courts  of  law,  with  whom  the  communication  is  con-  J""  •' 
dnfied  in  the  fame  manner. 

The  private  bufinefs  of  the  quarter-feflions  chiefly  con- 
Uts  in  appeals  from  the  common  or  diftrif^  meetings, 
iriiich,  as  well  as  the  caufes  in  the  ordinary  fefCons,  are 
taken  up  according  to  a  roll  kept  by  the  clerk. 


m.  Causes  are  broucrht  into  court  at  the  inftance,  either      $  ^' 
of  the  private  party  or  of  the  procurator-fifcal  (public  pro-  tors. 
fixator),  or  of  the  private  party,  with  the  concurrence  of  the 
ptocmator-fifcal,  or  at  their  joint  inftance. 

Even  the  material  intereft  of  each  member  of  the  body  Privatepr** 
poGtic,  to  prevent  wrong  from  being  committed  with  impu-  **^"'*'''' 
nity,  has  not  introduced  into  this  country  the  principle  of 
die  Roman  law,  by  which  criminal  a^iions  were  popular  ^. 
As  they  only  can  bring  a  civil  a£iion  to  whom  the  debt  is  ow- 
4ig|{b  none  are  permitted  to  bring  a  criminal  profecution  but 
die  bjured  perfon  $  to  whom  the  court  will  award  repara- 
tion, befides  puniihing  the  offender.  But  every  conclufion 
for  punifliment  ought  regularly  to  be  with  concurrence  of 
the  procurator-fifcal. 

Accordingly,  in  thofe  revenue  mattecs,  where  any  per-Spedalia- 

tereft. 

"  doBiy  from  the  pulpit,  and  enfor-  **  to  other  powers.**  Neither  appears 

"  6ng  the  juftice  of  thenst  and  the  to  have  taken  the  fteps  fuggefted  by 

*  pra^^e  of  morality,  may  be  pro-  the  other.  The  jnftices  appointed  no 
**  per  for  preTentiDg  the  growth  and  weekly  meting  for  that  purpofe  fpe- 
"  pradice    of   the    immoralities  fo  cially.    The  clergy  were  not  more 

*  nmcJiaboaadiDgyand  fo  juftly  com-  regular  than  formerly  in  the  particu- 
**  pliioed  of.'*  And  anfwer,  with  re-  lar  mentioned  by  the  juftices. 

"  fped  to  the  playSy  they  do  not  find  °  Popular  adlions,  in  the  civil  and 

*  that  the  animadverting  upon  them  Scottifh  law,  mean  thoi'e  in  which 
"  Ml  properly  belong  to  the  juf-  any  perfon  capable  of  fuing>  quiliblt 
*'tices,  but  that   the   execution  of  ea:  ^o/tr/o,  may  profecute. 

"  tie  lavs  tbereanent  doth  belong 
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$  $•       fon  may  profecutc,  the  legiflature  gives  the  private  informer 
ToV""'    or  profecutor  a  fpecial  intereft^  by  making  part  of  the  pe- 
nalty payable  to  him  °. 

Who  may        EvERT  individual  fui  juris ^  and  not  f agitated  (outlawed), 
Jl^^j^^  and  thus  put  out  of  the  proteftion  of  the  law,  may  profc- 
cute  for  an  injury  done  to  himfelf. 

Ontlaws?  A  PERSON  therefore  can  profecute,  although  he  be  under  a 
"BfnnfBan^  fentencc  of  excommunication  ;  the  once  **  dreadful  p"  wea- 
"^**^*  pon  of  ecclefiailical  jurifdidlion  *» ;  or  though  inadmifEble 
Infamous?  35  a  witnefs  On  account  of  legal  infamy. 

If  the  principal  purfuer  be  a  married  woman,  the  aflion, 
whether  civil  or  criminal,  cannot  proceed  without  the  con- 

^  By  fpeciti  ftatute  indeed,  x6i3,  318)  they  were   *'  not  fo  much  as 
cap.  4t  the  relations,  in  the  cafe  of  **  Una  fide  poflfeflbrs ;  but,  in  virtue 
one  crime,  that  of  rape  (not  compe-  '^  of  this  adl  (1609,  c*  3)>  ^'^  ^^^^* 
tent  to  be  tried  before  the  juftices),  **  ged  to  refund  all  their  own  by- 
may  purfue  to  the  efTedl  of  an  arbi-  **  gone  rents  pofTelTed  by  them  be- 
trary  punifliment,  wiffaout  the  con-  *'  fore  citation.*'     And  by  different 
corrence  of  the  perfon  principally  in-  a£ls  of  parliament,  in  the   reign  of 
jured.  James  VI  (1572,  c.  53),  and  Charles 
P    id"  61,  C.5.  (i56i,  c.  25  J  1663,  c.  23),  ezcom- 
^  This,  however,  is  the  happy  im-  municated  perfons  were  to  be  de- 
provement  of  modern  times.    Even  nounced  rebels,  and  put  to  the  horn. 
the  Reformation  was  fo  far  from  tak-  But,  in  the  firft  parliament  of  Wil- 
ing the  civil  fting  from  ezcommuni-  Ham  and  Mary,  thofe  adls  "  enjoyn* 
eation,  that  by  the  afl  James  VI,  **  ing  civil  pains  upon  fentences  of 
l6op,  c.  3,  excommunicated  perfons  "  excommunication,"  were  refcind- 
were  not  to  be  fuffcred,  either  di-  ed,  **  as  being  now  either  ufelefs,  or 
redlly  in  their  own  perfons,  or  co-  "  found  to  be  hurtful.**     1690,  c.  18, 
vertly  and  indiredlly  by  others  in  and  this  improvement  of  our    law 
their  names,  and  for  their  behoof  to  was  completed  by  the  Britifli  flatutc 
enjoy  the   poflefllon  of  their  lands,  (10  Ann,  chap.  7,  fedlion  10)  pro- 
rents,  and  revenues,  which  were  to  hibiting  civil  roagidrates  to  compel 
be  uplifted    for  his  maiefty*s  ufe ;  any  perfons  to  appear  in  a  procefs  of 
and,  as  fir  George  Mackenzie  teils  excommunication,  or   to   give   obe- 
yx\  (Obferration  on  the  Statutes,  p.  dicnce  to  fuch  fentence  when  prq- 
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corrence  of  the  huiband ;    if  (he   be  defender^   it  muft       { 3. 
conclude  againft  him  alfo:    if  the   party  be   under  age,  "^•"c^- 
it  muft  be  brought  in  name  of  his  tutor,  guardian,  or  other 
pcrfon,  who  has  the  charge  of  him.     But,  as  even  a  minor  Minor  in 
eng^ed  in  bufinefs  may  validly  bind  himfelf,  fo  minors,  if  ^'^*=^- 
in  fervice^  may  purfue  for  their  wages  in  their  own  names 
widiont  the  concurrence  of  any  body. 

The  perfon  fpecially  interefted  being  the  only  one  who  is 
entitled  to  profecute,  it  feems  to  follow  that  others,  who  are 
not  pcrfonally  interefted,  cannot  even  concur  in  the  profe- 
cotion  along  with  him;  which,  regularly,  muft  be  either 
ibiely  at  the  inftance  of  the  injured  party  for  his  own  inte- 
left,  or  with  the  concourfe^^  or  at  the  in/lance  *  of,  the  procu- 
rifior-fifca]>  for  that  of  the  public. 

How  far  therefore  thofe  aflbciations  are  legal,  which  are 
entered  into  for  the  prefervation  of  the  game,  and  punifhment 
of  poachers,  as  they  are  termed,  or  even  for  the  important 
purpofe  of  profecuting  thieves  \  or  any  other  in  itfelf 
equally  lawful  and  meritorious,  has  appeared  queftion- 
aUe.  No  a£tion  has  yet  been  fuftained  in  the  name  of  the 
prcfident,  fecretary,  or  committee,  of  any  fuch  aflbciation. 

Monced,  is  well  as  declaring  that  jail    till  he  be    reconciled   to    the 

r^  ciril    forfeiture,    or    difability,  church.    (Black.  Com.  v.  iii,  c.  7t 

iluuld  be  incurred  by  reafon  of  any  p.   loi.)     See  below,   }    x.     This 

excommiinicatioo.  part  of  the  EogliDi  law  is  regretted 

But»  in  our  neighbouring  country,  by  Dr.  Chriltian,  who   propofes  its 

:t  vould  appear  that  the  law  ilill  corredlion  by  the  interference  of  the 

lends  a  fupporcing  hand  to  this  exer-  legillature. 

cAt  of  eccle6aftical  jurifdidlion.—         ''  Concourfe  is  the  technical  term 

Excommonicated  perfoos  cannot  be  for  the  lord  advocate  and  procurator- 

witofiTes  in  any  court  9    and,  which  fifcars  concurrence  in  the  criminal 

(tjyt  Blackilone)  is  the  'wvrji  of  ally  profecution  brought  by  the  private 

caanot  bring  an  a^ion,  either  per-  party. 

^onal  or  real.  |Nor  is  this  the  whole :         ^  Infiance  is  the  term  when  the 

^if>  within  43  days  after  fentence,  fifcal  or  lord  advocate  are  the  prin« 

t^  ofiender  does  not  fubmit,  the  Ihe-  cipal  purfuers. 
rif  Hull  imprifon  him  in  the  county 
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{  3.  Ailbciations^  by  private  authority,  are  not  a  fafe  way  of  zt» 
ToVi?^^*  taining  what  is  right*  Would  counter  aflbciations,  for  pro- 
tefiing  againft  cruel,  intemperate,  and  vindi£live,  profecu- 
tion  upon  the  game-laws,  be  tolerated  ?  At  all  events,  if  the 
aflbciation  defrays  the  ezpence,  yet  the  profecution  ought  to 
be  brought  in  the  name  either  of  the  injured  individual  or 
of  the  procurator-fifcal  ^. 

Difierent        If  there  be  more  than  one  purfuer,  having  each  a  feparate 

cuuioc'in-  ground  of  complaint,  and  a  feparate  conclufion,  they  can« 

dode  their  not  infcTt  them  in  the  fame  fummons  or  libel.  Neither  prac- 

clufiont  in   tice  nor  principle  fupport  any  fuch  form.  Each  purfuer  muft 

one  fum-     conclude  for  what  he  defires  in  his  own  feparate  libel.     For 

example,  fervants  to  whom  a  matter  may  be  owing  money, 

cannot,  all  of  them,  infert  their  refpe£tive  claims  in  the  fame 

fummons. 

Still  more  is  this  the  cafe  in  matters  ftri£lly  criminal : 
as,  for  example,  in  cafe  of  an  aiTault,  or  riot,  each  per- 
fon  muft  bring  a  feparate  libel  and  complaint  for  his  own 
damage.  All  who  may  have  been  injured  cannot  unite  their 
feveral  complaints  and  conclufions.  Nay,  farther,  even  the 
concourfe  of  the  procurator-fifcal  creates  no  fuch  connection 
between  the  complaints  as  to  make  it  regular  to  contain  them 
in  the  fame  paper.  But  this  does  not  hold,  if  the  fifcal  gives 
his  inftance,  whether  as  fole  profecutor,  or  along  with  the 
private  party. 

onrdcfcaT      ^^^  ^^^  ^^^^  purfuer  may  include  more  than  one  de- 

dcr. 

^  In  a  late  profecution,  at  the  in-    had  never  allowed  their  own  names 

ftance  of  certain  gentlemen  afibciat-  to  go  into  any  fuch  aflbciations.    The 

ed  for  prefervation  of  the  game,  al-  bill  was  pafTed*  but  the  matter  never 

though  no  objeflion  had  been  made  followed  out ;   fo   that   neither  this 

by  the  other  part^,  doubts  were  en-  nor  the  other  points  of  the  caufe 

tertiinad  by  the  bench  of  the  lega-  were  ever  decided.  Stewart  of  AUan- 

lity  of  fuch  aflbciations;    and  fome  ton  and  others  againft  George  Lid- 

of  their  lordihips  obferved  that  they  del,  zSo2>  Juoe. 
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feoder  in  the  fame  libel  or  complaint '.    The  fame  reafon      {  ^, 
xodccd  does  not  obtain.    The  defender  fuftains  no  prejudice  ^^^*^^^*' 

t  '  t\  Tons. 

from  the  circumltance.  More  than 

one  defend- 
er. 

If  a  fervant  therefore  has  money  owing  him,  by  more 
dan  one  mafter,  he  may  include  all  of  them  in  the  fame 
fimimons.  In  like  manner,  John,  James,  and  George,  may 
be  called  in  the  fame  libel  for  their  refpe£live  a£ls  of  guilt 
m  die  (amc  riotous  aflembly  *• 

But  if  it   appear  that  the   profccutor  has  brought  fo  if  the  eri. 
aaoy  parties  to  the  bar,  whh  the  unjuft  purpofe  of  deprir-  onc^efrid^ 
ing  them  of  the  evidence  of  each  other,  the  court  may  fe-  er  be  necef* 
parate  their  trials,  and  begin  with  the  trial  of  thofe  perfons  ^l^i 
firft  who  are  meant  to  be  examined  as  witn(^fles  for  the 
(xhers*. 


'  Bj  the  regulattoos  1^95,  con-  candlifli,  who,  accordin^r  to  the  ftoiy 

ceniiiKthecoartof  reffion/umraonfes  told  in  the  libel,  bad  the  leail  con- 

ifainft  debton  are  not  allowed  to  be  cern  in  the  affray,  (hould  be  tried  ia 

calird  aptnft  more  than  fix  defenden;  the  firft  place  by  himfelf,  that  thejr 

bat  that  is  onlj  to  avoid  confufioo.  might  have  the  benefit  of  his  tefti- 

*  Home,  Crim.  Law,  vol.  iii,  c.  7.  mooy  in  cafe  of  his  acquital.    This 

As  the   fame   principle   is    ap-  was  reafonable ;  and  was  according- 

flicable  to   all   courts,    it  may  be  ly  ordered  by  the  court.  M'Candliib, 

proper  to   mention  a  cafe  or  two,  in  confequence,  was  tried   and  ac- 

vhne  fuch  relief  was  given  by  the  quitted ;    and  he  having  afterwards 

coBft  of  jufliciary.     The  firft  is,  the  borne  teftimony  for  the  other  pan- 

ciie  of   M'Nicol,    li/fCulloch,    and  nels  on  their  trial,  they  too  were  ac- 

ochen,  who  were  tried  in  July  1744.  quitted. 

Tkii  was  a   pfofecation  for  affault  Another  cafe,  in  fome  meafure  of 

and  battery.  Seven  perfons  had  been  the  fame  compleaion,  came  before 

la|ctbcr    in    a   private    apartment  the  court  in  June  1748;  that  of  Dr. 

^fiakiog.    One  of  them  wis  profe-  StiHing,  Scott  of   Horflie,  the  ho- 

ORor;  four  of  them  were  pannels;  nourabie  Charles  Elphinftone,  and  o« 

vA  the  other  two,  who  were  cited  thers.    Two  compaaies,  of  oppofite 

tt  witnefles  againfi  them*  were  the  political  attachments,  Whigs  and  Ja* 

ynCecatot's   near    connexions.     In  cobites,  had  been  drinking  in  the  ad- 

^filnaiion  the  paonela  moved  that  joining  rooms  of  a  tavern  at  Stirling  | 

<ie  of  iheir  rnuober,  called  Mac-  and  having  irritated  each  other  with 

rd.1.  F 
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{  3.  The  purfuer  of  a  criminal  a£^ion  mud  find  caution  to  in- 

Tot"*^*'*    fift  and  give  his  oath  of  calutnny ;  that  is,  fwear  to  his  be- 
lief of  the  adion  being  well  founded. 

Tranrfer-/  AFTER  the  death  of  the  purfuer,  the  aftion  does  not  fall, 
tiotu  to  the  ^^^  ^^  transferred^  to  his  reprefentatives.  His  executors  fuc- 
reprefena-  ceed  to  his  right  of  aflion^  along  with  other  perfonal  rights  ;; 
even  where  it  has  a  connexion  with  landed  property ;  for 
example,  to  adiions  of  damages  from  trefpafllng  on  inclo- 
fures)  thofe  damages  being  confidered  as  money,  which 
ought  to  have  bren  in  the  pocket  of  the  deceafed  himfelf . 
at  his  death.  The  right,  therefore,  goes  to  his  executor, 
who  in  that  cafe  would  have  been  benefited ;  not  to  his 
heir,  although  the  latter  may  fucceed  to  the  property  itfelf. 

Whitac-  This  right  of  fucceffion  is  unqueftionable  in  all  aflions; 
InTuI^  up  which,  had  they  been  brought  by  the  predeceflbr,  would 
by  the  cxc-  h^ve  concluded  only  for  fome  pecuniary  or  civil  confequence. 
Thus,  the  fervant's  executor  fucceeds  to  the  fame  claim  for 
wages  that  would  have  been  competent  to  the  fervant  him- 
felf,  if  alive.  It  fometimes  alfo  obtains,  with  rcfpeft  to  the 
patrimonial  confequence  ai  lead,  even  when  the  ground  of 
a£tion  partakes  (omewhat  of  a  criminal  nature.  The  repre- 
fentative  may  fue  for  the  recovery  of  ftolen  goods.  He  may 
recover  quod  ahejl  patrimomo. 


their  toafts  ltd  fongs,  which  were  their  own  namber,  whofe 

heard  through    the   partitioo   wall,  was  faid   to    be  material   to   their 

they  at  laft  mingled,  and  came  to  friends.     And  the  court  feeming  dif» 

blows.     Afterwaids^  in  vindication  pofed  to  comply  with  this  requelt,  the 

of  their  own  honour,  each  party  in-  profecutors  on  both  fidet  agreed  t» 

fifted  in  the  court  of  julUciary  againft  defert  the  diet,  as  to  certain  oC  thofe 

ill  the  mtobers  of  the  other  party,  whom  they  had  libelled.    But»  b«» 

•s  for  an  aflault  and  riot.    In  the  fore  going  to  proof,  both  parties  dtf- 

courfeof  the  procefs,each  fet  ofpan-  covered  the  propriety  df  defertiaf 

nels  mt)Ted  alfo  the  court  for  the  their  libels  im  Mo,     Hume,  Criai* 

ttia^  ia  the  firft  place,  of  certtio  of  Law,  vol.  iit^  cap.  7,  p.  aSS,  sS^ 


CH;il.      Of  tbe  SESSIONS  qftbeVz ACK.  8j 

But  it  may  be  more  doubtful,  whether  fuch  a&ions  can      |  j, 
be  competentl J  brought  by  the  executor  or  relations,  where-  '■o"*^''- 
of  the  ihape,  as  well  as  the  ground,  is  ftri^iljr  criminal.    If  j^aythero. 
a  afianlt,  for  example,  has  been  committed,  is  it,  after  the  pre^ota-i 
death  of  the  injured  party,  competent  to  his  executor,  or^Jj^J^J^ 
jMaicft  of  kin,  to  bring,  with  the  fifcal's  concurrence,  an  »«i  ^e,  or 
adion,  concluding,  not  only  for  damages,  but  alfo  for  a  fum  oU^lnt  ? 
of  money  in  folatiumy  for  fine,  imprifonmeot,  or  other  pu- 
nUhment  ?     In  one  cafe,  which  does  not  fall  under  the  cog- 
nixanoe  of  the  feffions  of  the  peace,  viz.  murder,  the  neareft 
irhtioiWy  or  if  they  do  not  move,  then  thofe  more  diftantly 
coDOcQed  with  the  deceafed,  may  bring  a  criminal  profecu- 
tion  before  the  court  of  jufticiary,  Concluding  for  the  pu« 
aiflunent  of  the  murderer,  with  the  higheft  pains  of  law* 
If  the  execution  of  the  fentence  be  prevented  by  a  royal 
fndoiiy  or  if  the  crime  be  found  to  amount  to  culpable  ho- 
iMide  only,  then  they  have  an  a£lion  of  aflythment  ^j  either 
beCHC  that  conrty  or  the  court  of  feflion  '• 

Birr  in  the  cafe  of  thofe  injuries,  which  the  fufierer  fur« 
mes,  fuch  as  an  aflault,  or  other  lefler  wrong,  cognifable 
by  the  feffions  of  the  peace,  Mr.  Hume  feems  to  think  it 
doabcful  whether  any  criminal  profccution  be  competent  to 
^  refactions  after  the  death  of  the  fufierer  ;  <*  becaufe  the 
"  pain  and  diftrefs  of  that  injury  were  fufiered  by  the  de- 
"  ceafed  himfelf,  and  the  law  does  not  hold  his  kindred  to 
"  be  (b  deeply  afie£led  with  the  wrong  on  fuch  occafions".'* 
If  tbe  deceafed  had  himfelf  raifed  the  profecution,  and 
koBght  it  the  length  of  litis  cwujlcuim  (when  parties  judr- 

^  As  affythmcnt  »  deicribed  by  **  pacifying  of  their  nmcoor."  Praa. 

idbv,  to  be  ■*  money  paid  to  the  tic.  Cauffis  Crim.  p.  517. 
^Uidred,  in  cootcnutioun  of  the        '' Balfour's  PraAici,  p. 5 17.  Hume^ 

*  Iferf,  dunnage,  ind  dcaith,  fufte-  Criminal  Law  vol.  iii,  c  5,  p.  197* 

*  ik  be  theme  threw  the  wanting       *  Ibid.  p.  194. 

*  ^ibr  pate  thai  it  llioe,  and  Sir  , 

Fa 


84 


The  Offices  in  Gefferal         Book.  L 


{  3.      cially  join  iflue  upon  the  matter  ^\  his  death,  it  is  clear, 

fRosicu-    ^qqU  not  prevent  the  judge  from  pronouncing  fentenoe. 

Litis  contc  Neither,  were  the  profecution  likely  to  be  found  groundle&i 

^^^tioo,       could  the  death  of  the  purfuer  prevent  the  defender  from 

obtaining,  not  only  a  decree  of  ah/filvit$rf  but  reparation  of 

his  expences  from  the  party's  reprefcntatives;  who,  of  courier 

on  the  contrary  fuppofition,  muft  have  the  fame  right  of 

infifting  in  the  a£lion* . 


tioni. 


In  the  civil  law,  the  general  rule  is,  that  even  without  li- 
ds conteftation  all  penai  a^ons  defcend  to  reprerentathreii 
Penal  a£iions  are  thofe  by  which  the  purfuer  obtains  moie 
than  his  triie  btereft  K  But  there  are  exceptions.  Tha% 
Ciril  law.  adions  having  principally  in  view,  not  the  redreiling  of  anj 
Penal  ac-  patrimonial  damage,  but  fatisfa£^ion  for  fome  affront,  or 
other  injury,  to  the  feelings  ^,  did.  not  pafs  to  the  heir  widw 
out  litis  conteilation ;  the  fufferer,  who  died  without  bring- 
ing the  adion,  being  underftood  to  have  either  not  felt,  or 
to  have  overlooked,  the  injury.  That  the  above  rule  is  ve« 
jeded  or  altered  in  our  pra£lice,  does  not  appear  from  any 
decifions  or  authorities  ;  which  indeed  generally  regard  the 
oppofite  cafe  of  the  tranfmiflion  of  anions  againft  repve* 
fencatives.  This  will  come  under  our  view  in  $  6>  which 
treats  of  defenders^ 


Unlawful 
kindred. 


This  right,  fuch  as  it  is,  belongs  only  to  legitimate  reb* 
tionfhip :  at  lead  fo  it  has  been  decided  in  the  cafe  of  ^ 
zGtion  of  aiTythment.  There  was  found  to  be  no  proceCi  at 
the  inftanqe  of  a  baftard  coufin-german  ^ ;  and  Mr.  Hume 
feems  to  think  that  this  higheft  privilege  of  blood  ought 


«  Sec  ii  explained,  Erflc  book  ir,  mUu  ef,    Inft.  lib.  iv,  tit,  I»,  (  i» 

tit.  X>  $  69.  Q^ndim  ea  turn  prindpaiiUr  dt  dmnm 

b  Suir,  b.  iy,  tit.  3,{  37*     ^^  r"'-  farciendo  fed  de  eontumiiU    mndhaadm^ 

bus  ad  pmnam  prhoath  applUandam  agi»  aritur,     Vlnnius  ad  locm 

larr.  Voet.  a/ Pali.  Lib.  44» tit.  7,  { IX.  ^  a7th  June  1631,  Thomai  Weir 

*  ASio  imjurianm  ttji  fua  alia  JU  and  M'Naught  for  rape  andmordtf. 
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Mt  to  be  admitted,  eren  in  the  neareft  degrees  of  unlawful .   '  ^' 
bodndK    At  the  fame  time  it  has  never  been  yet  decid-  tors. 
tit  whether  a  baftard,  in  the  neareft  degree,  a  fon,  for  ex- 
mfk^  would  not  be  entitled  to  maintain  an  a£iion  of  af- 
f^fAment  againft  the  murderer  of  his  mother. 

IV.  Wherever  the  ground  of  a6lion  relates  to  a  private      f  4« 
iodi^iial  alone,  and  affords  no  concluGon  but  for  fome  civil  o^  Con- 
or pecamarj  confequence,  neither  the  inftance,  nor  concourfe  co^*"  o' 
o(  the  public  profecutor,  is  necefikry*    But  afiions,  more  curator- 
BriAly  criminal,  petty  riots,  thefts,  offences  againft  any  penal  y^^^'- 
ftatirte,  &c.  &c* ;  or,  in  fhort,  all  thofe  which  involve  p^ns  ^?f^^. 
aod  peoaltiet  againft  the  offender,  as  well  as  damages  to  the  n  confe. 
firfEerer,  oi^fat  to  be  brought,  either  at  the  inftance,  or  with  pH^^ 
cooooorle  of  the  fifcal.    The  public  is  interefted  in  the  fine  "S^^ 
vUch  is  levied  by  the  public  officer,  and  applied  to  public  ^^^  *^' 
And  the  fovereign  is  diredlly  interefted  in  the  pnnilh- 
of  (as  in  the  eye  of  law  ht principally  is  injured  by)  every 
hch  ofence,  which  indeed,  is  technically  defcribed,  and 
jmapaHj  punifhable,  as  a  violation  of  the  king's  peace. 

But  tlus  neceffity  of  obtaining  the  concourfe  of  the  fifcal  ' 
ii  intended,  not  to  quafli  and  difcourage,  but  to  facilitate 
aad  forward,  doe  inquiry  into  any  wrong  which  has  been 
ooounitted.    Although  the  public  profecutor  cannot  be  com- 
pelled to  give  his  inftance^  he  cannot  refufe  his  concourfe*  If  he  refufe 
Were  Ac  lord  advocate  to  refufe  it,  either  the  court  would  Ihg^^e? 
compel  him  to  give  it,  or  perhaps   the  caufe  might  be  dy  ? 
doired  to  proceed  without  it^    There  feems  to  be  no 


r*<  Criminal  Law,  v.  iii,  was  lord  AIemour*s  opinion,  as  men- 

€.j,pLl97.  tioncd  by  Mr.  M^Laurin,  p.  298.— 

k  *  Had  tbe  advocate  refufed  his  Mr.  Hume   (Criminal  Law,   ▼.  iii, 

"coBoonric,  he  might    have    been  p.  ocx);)   mentions  a  cafe  of  a  rc« 

"  fwnpdicd  to  give  it ;  for  every  one  duAion  and  improbation,  where  the 

■  k entitled  to  jufltce ;  bat  he  can-  court  of  feflion  ordained  the  lord  ad- 

*  Mt  be  (iarced  to  profecnte.'*    This  vocate  to  give  his  concourfe,  which 

Fa 
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§  4*      resifon  to  doubt  that  local  judicatures  have  the  fame  con* 

AND  CON-  ^0^1  o^c^  ^^^^^  fifcals.    With  refped  to  the  other  altenuut 

C0UR8S  OF  tivc,  of  the  criminal  aftion  going  on  without  the  concourl^ 

jTviATOR..  Mr.  Hume  mentions  it  as  a  confirmation  of  the  right  of  the 

riscAL.      individual  to  force  the  reception  of  his  complaint :  thaty  in 

the  cafe  of  colonel  Charteris,  where  the  lord  advocate's  con- 

courfe  was  withdrawn  at  the  calling  of  the  libel,  after  a  faU 

debate,  the  trial  went  on  at  the  inftance  of  the  private  com* 

plainer  ^r  Mackenzie  feems  to  ftate  that  even  criminal  caafea 

could  go  on  without  the  public  profecntor%  concourfe  or  tn» 

^gUfli       ftance  ^.  In  this  refpefl,  then,  (if  we  may  venture  to  fpeak  of 

a  foreign  law)  the  right  of  private  pioiecution  iisems  to  be 

freer  and  more  unreftrained  with  usthan  in  England;  where 

the  attomey^neral  is  faid  to  have  the  power  of  ftf^iping 

any  criminal  a£Uon  by  ifliiing^  his  writ  of  mA>  profi^i  ^.      . 

C^ptbc^-     The  procurator- fifcal  muft  fometimet  give  his  conotiB^ 

S^P"^      fence  to  two  oppofite  libels.    If  the  defender  finds  ito^ 
I  con-  ^  ^ 

conrfe  to     vifable  to  meet  the  profecution  by  raifing  a  counter  one^ 

SetTir^Sr?  ^^^^E^^  ^^  >^  g^^ii^g  ^  different  colour  to^  and  drawing  opr 
pofite  conclufions  from,  the  fame  fa£^,  he,  as  well  as  his  an- 
tagonift,  is  intitled  to  the  fandion  of  the  fifcal's  concourfe^ 
This  very  often  happens  in  thofe  oontsntions,  petty  riots» 
aflaults,  &c.  which  afibrd  the  moft  frpquent  ground  of  ca» 
mlnal  profecution  before  the  juftioes. 

i  I 

fHioata^       Complaints  touching  matters,  which,  though  rather  of  a 

^blic  ^    civil  nature,  yet  refpe£i  the  public  chiefly,  fuch  as  public 

\9^  ^  nuifances,  encroachnicnts  on  high  roads,  &c«  &c.  are  ^cb[^ 

fit  for  the  procurator-fifcal  to  infift  in,  than  for  any  private  in* 

)ie  bad  refufed ;  and  conCdert  this  to  *<  if  he  attempt  to  exercife  thisptoWcT 

Ibond  a  probability  of  the  like  inter-  *<  in  a  proceeding  on  a  penal  ftkeace, 

pofition  by  the  court  of  juiUciary  *f  the  proiecutor  need   not    refrain 

touching  any  criminal  procefs  before  *'  from  recovering  his  portion  of  the 

theiqfelvef.  "  fum  at  which  the  prohibited  delin^ 

a  1713,  Not.  zi.    Hume,  ibid,  S*  quency  is  appretiated.*'    Vin.  Lee. 

b  Obferrationt  on  the  ads,  p.  a7a  3S. 

c  "  But,"  Mr.  Woodefon  obfcrves. 


Cfl.n.      O/tbeSRSsioiJsoftbeVEhiiE.  %j 

Aidualy  whofe  intereft,  real  and  important  though  it  may      $  4. 
b^  is  yet  not  peculiar.  ikitakci 


AND  CON- 
CODISS   OP 
TH£  PKO. 


If  the  profeciition  be  raifed  at  the  inftance  both  of  ^l^c  ^^^^^^^^ 
procvrator-fircal  and  of  the  private  party,  either  of  them  fiscal. 
nay  be  abfent,  or  difclaim  the  procefs,  without  invalidating  if  one  of 
tk  right  of  the  other.    In  like  manner,  the  private  party's  cJVwkh-"' 


does  not  put  an  end  to  the  inftance  of  the  piocura*  ^^  hU 
tor-fifcaL     In  the  cafe  of  colonel  Charteris,  already  noti- 
cedy  vhere  a  private  perfon  was  profecutor,  with  concourji 
only  of  the  lord  advocate,  the  profecution  was  allowed  to 
ftoetcd  after  this  concourfe  was  withdrawn.     A£lions  at 
the  imftaact  of  the  private  party,  with  the  procurator-fifcaFs 
tmemnfi^  Mr.  Hume  feems  to  think,  ought  to  faU,  by  the   . 
private  parries  withdrawing  his  inflame  ^.  But  he  mentions  a  if  the  pro. 
afe  of  battery  and  invafion,  where  the  lord  advocate  was  "[with- 
CO  infift  ad  vindiQam  pubiicam  ;  although  the  diet  drawi  hit 


defeited  ^*  as  far  as  concerned  the  reparadon  of  dama-  ^**"^"* 
**  get  aii4  injury  done  to  the  private  perfon,  who  did  not 
^  qipear  to  infift  in  the  a£lion  ^     If  the  party  profecut- 
el  criminally  by  the  procurator-fifcal  adviniiSam  publlcam^ 
obains  an  abfolviior^  how  hx  does  this  prevent  the  fame  Ai/UvHcr 
fafis  from  either  being  again  made  the  foundation  of  a  cri-  l^^^j^JT" 
onoal  profecution,  on  the  one  hand,  at  the  inftance  of  the  tlon  at  the 
krd  advocate,  before  the  court  of  jufticiary  ?  or,  on  the  ^^  g^ 
odier,    of   a   civil   a£lion  of  damages  at   the   inftance  of 
die  private  party,  concluding  merely  for  reparation  of  his 
hb,  cither  before  the  feffions,  or  any  other  court  ?  Theory? 
€(  thefe  queftions  has  been  decided  twice  ',  once  in  the  cafe 
of  ai  otjfiMUrf  by  the  fellions  ;  the  other  was  by  the  bailies. 
Nother  was  found  to  bar  the  lord  advocate  from  bringing  Does  it  prc- 
aa  iadiAinent  againft  the  parties  before  the  court  of  jufti-  ^'  *"  ^"^ 
dtfy.    But  both  thofe  profecutions  had  been  coUufively  nugct .' 

«  Crim.  Law,  voL  iv,  c.  9,  p.  14. 

^  17279  Dec.  xSand  26,  Couhouo  and  Buntine* 
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iHfTAwcE  brought  before  the  inferior  courts  for  the  purpofe  of  pro- 
AND  COM-  venting  the  trial  before  the  court  of  judiciary*.  The  otbmr 
THE  PRO.  queftion  is  dated  by  Mr.  Hume  **  as  a  fubjeft  of  inquiry  not 
CURATOR-  yet  fcttlcd  by  decifions,  at  lead  with  rcfpcfk  to  the  lord  ad« 

vocate ;  and  with  refpedl  to  inferior  public  profecutors^  k 

plainly  depends  on  the  fame  principles. 

Pttblic  pR)-  The  public  profecutor,  difcharging  a  ncccflary  and  oflSU 
'*^^''  cial  duty,  is  not  required  to  find  caution  to  infift,  nor  to 
give  his  oath  of  calumny.  Neither,  if  he  does  not  fucceed, 
is  he  liable  in  damages  or  expences  K  But  that  the  party 
unjuftly  profecuted  may  not  be  without  redrefs,  Mr.  Hunoe^, 
in  the  cafe  of  the  lord  advocate  at  lead,  inclines  to  think, 
againft  the  opinion  of  Mackenzie  %  that  he  is  bound  to  give 
up  his  informer. 

{  5.  V.  No  clafs  of  perfons  have  any  privilege  to  exempt  them 

BcrEND-  fy^jj^  being  called  as  defenders  before  the  fcflions  of  the  peace* 
Noblemen  ?Scottifh  noblemen,  by  the  treaty  of  Union^  enjoy  the  privi- 
lege of  Britifh  peers,  and  cannot  be  tried  for  any  felony  but 
in  the  court  of  the  lord  high  fteward  of  Grent  Britain.  But 
for  ofiences  of  a  lower  degree,  aflault,  &c.  &c.  both  £ng* 
lidi  and  Scottifh  peers  mud  anlVer  like  other  fubjedls  in  die 
ordinary  courts  of  judice  ^,  They  cannot  plead  amy  pri- 
vilege againd  the  jurifdiclion  of  the  juftices,  whether  in 
civil  or  criminal  matters  ?.     Although  it  be  merely  from 

«  1730,  January  06,  February  9.— r  ^  Criminal  Law,   toL  iv,  c  17, 

John  Walker,  indided  by  the  lord  p.  338. 

advocate  to  (land  trial  for  afTaulting  c  \^1iether  the  public  profecutor 

an  excife  officer  $  for  which  offence  be  entitled  to  expences  from  the  6r^ 

he  had  been  profecuted  by  the  pro-  fender,  is  prefently  /it6  jmdite  of  tUe 

curator*fifcal  before  the  juftices  of  court  of  judiciary. 

the  peace  of  Forfarlhire,  and  acquit-  d  Criminal  Law,  vol.  lii,  c  5,  p. 

ted;  and  1758,  December  26,  Janet  116. 

Macrachan  and  others  indidled  for  a  ^  Obferv.  on  the  ftatutes,  p.  6. 

riot,  for  which  they  had  already  been  ^  Hume,  Crim.  L41W,  vol.  iii,  cap. 

tried  by  the  magiftratct  of  Dunbar,  z,  p.  13. 

and  alfo  acquitted.  ^  The   limitations  impofed  upc|| 


Aeir  fnp^fed  relation  to  police  that  certain  a£liong,  coa-  $  5* 
Hining  pecuniary  concluGon^,  are  competent  before  juftices  ^"f*"^ 
of  peace  ;  yet  die  rule,  which  obtains  in  civil  a£lions»  fo  far 
appiiest  that  pcribns  under  age  could  not  be  called  without 
didr  tutors  or  guardians ;  aa^  far  example,  in  conclufions  for 
wages,  or  an  a£lion  for  payment  of  an  account  under  the 
finaildebta^l. 

But  in  all  profecutions  of  a  criminal  nature,  as  for  aiTiiult,  incrimioals, 
petty  theft,  &c«  it  is  fufficient  to  call  the  delinquent,  whe-  ^lone  ^ed 
dicr  under  age,  or  clothed  with  a  huiband,  without  calling  ^i^i^out  tu- 
the  guardian  or  the  hufband  ^  neither  does  it  make  any  dif-  band. 
faeoce  that  the  condufion  is  for  pecuniary  reparation  *• 

In  like  manner,  an  inlane  perfon  cannot  be  called  in  any  infane  i«rw 
civil  claim,  without  fome  perfon  to  a£l  for  him  $  nor  can  he  ^^' 
be  p«ai(bed  for  fuch  offences  as  hfi,  has  committed  during 
that  ftate  of  mind.  Bu<,  if  danger  may  be  apprehended 
bom  lum,  he  may  be  fecured  and  reftrained  by  the  juftices, 
fader  that  chy^  of  the  public  fafety  and  tranquillity  which 
is  CQUuniued  to  them  as  magiftrates  of  the  police  \ 

The  debtor,  or  delinquent,  may  happen  to  die  before  the  Tnnsfer- 
nifing  the  a£tion,  or  before  litis  contedation  taking  place;  aaion^- 
or  before  the  pronouncing  of  the  decree,  or  before  execu-  f  «'!^  the 
lion.  In  thofe  circumftances  the  a^ion  either  falls,  or  is  tran-  uve. 
Imitted  s^ainft  the  heir. 

In  the  Jlrfi  place,  all  actions  (!n  the  language  of  the  civil 
kw)  ra  fer/ecutori^ef  or  (as  lord  Bankton  terms  them)  recupe^ 
raUry  ^,  viz.  thofe  by  which  <<  we  purfue  barely  for  recovery 

tkdr  jurifdi^oOy  id  the  cafe  of  per.  ceration  of  the  pcrlbo  of  the  wi£e,wiU 

6u  of  rank,  at  we  have  already  Teen,  come  under  our  notice  afterwards. 

(It  i,  c.  I,  {  3 ,  p.  14,)  were  removed  ^  The  punifliment  and  refiraint  of 

Vf  ^oeefl  Aiuie'a  adL  minors,  or  infane  pcrfons,  will  be  no* 

*  How  far  the  hufband  is  liable  ticcd  afterwards. 

^  facb  fines,  sod  whether  they  can  ^  B.  iv,  tit.  349  ^  4* 
^  die  froood  for  immediate  incar- 
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BBvcMD.     *^  of  z  {vbjeSt  that  is  ours,  or  of  a  debt  which  is  unjuftly 

xKs.  «  withheld  from  us  by  the  defender  %"  pafs  againft  the 

A^M»rei.  hgir^  whether  they  arife  from  contrail  or  delinquency^  and 

lisB.  whether  there  has  been  litis  conteftation  with  die  deceafed 

or  not.     '*  In  this  fpecies  of  a6):ion  damages  are  included  ; 

*^  for  the  pnrfuer  is  as  truly  a  fufferer  in  his  patrimonial  in- 

^*  tereft  by  that  damage,  as  by  the  lofs  of  the  fubjed  itfelf, 

**  or  its  value  ^Z'    This>  is  agreeable  to  the  moil  ;^proyed 

interpretation  of  the  chrii  law*  ;  although  in  aftions  arifing 

from  delinquency,  Cujas  maintained  that  the  heir  was  no 

fiaurther  fiable  than  he  had  been  benefited  by  the  thing  in  did 

pute^  qtuaenus  ad  mtm  fervemjfit  ^. 

TttaX  ac-  Ih  the  fecMi  place,  penal  anions  fall  by  die  death  of 
the  delinquent,  and  do  fiot  tranfinit  againft  the  repreiientar 
tires,  unlefs  there  was  litis  conteftation  with  the  pvedeceflbr  ^ 
Neither  can  any  claim  of  a  penal  nature  be  pleaded  againft 
the  heir  in  die  form  of  ixception  ^«  . 

a 

Lkkeomer-  BtTT  Tttis  cwteftaiim  implies  a  judicial  contraA  and  new 
ground  of  obligation,  by  which  the  aAion  is  perpetuated 

*  Erik  b<  Iy,  tit  l,  §  Z4«  O^a^— Tbtt  in  tetms  of  the  a& 

b  Ibid.  167  s,  00  fuch  credit  could  be  allow- 

«  Vinnii  Inftitut.  lib.  ir,  tit  12,  \  ed,  the  late  carl  having  negleded  to 

X.    Voet  ad  Panded,iib.  44,  tit  15.  make  up  tutorial  inventories. 

d  Cujac.  ObC  Ub.  7,  c  37 ;  et  lib.  Amfwered, — ^The  obje&ion  refolvei 

>3*  c-  39*  ii^^o  ^  claim  for  a  penalty;  and  there. 

^  Erik.  b.  iv,  tit  I,  §  70.  fore,  though  it  might  have  been  rele- 

f  1798,  March  6;  lady  Chriftian  vant  in  a  queflion  with  the  late  earl, 

Graham  and  others  againid  the  earl  St  cannot  be  Hated  againft  the  pre- 

of  Hopetoun.  fent  defender,  in  accounting  for  hh 

Lady  Chriftian  Graham  brought  father's  intromiffiena. 

an  adion  againft  the  earl  of  Hope-  Replied. — The  prefent  a^ion  is  in 

toon,  to  account  for  the  marquisof  An.  no  refpe^  penal.  The  purfuera  claim 

nandale'sexecutry.  Hit lordlbip  claim,  nothing  but  the  moveable  funds  of 

edcreditforhis&therSdilburfcments,  the  marquis  in  the  hands  of  the  de- 

whcn  tutor  for  the  marquis.  fender.    They  only  o^jgff  to  a  cmutef 
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aad  tranffnitB  aninft  heirs  *•    In  private  afUons.  therefore.  ^. Af*. 
•(rifiag  from  delii]kiuency»  where  there  is  a  private  party  having  kks. 
aA  inteveft  and  ntk  to  porfoe  for  the  penalty  ^  fuch  as^  among 
die  RfWiMis^  oBm/iirH^  nn  bomrum  raptorum;  in  our  own  ]aw> 
mBiams  t^on  the  pqffive  titles  fir  vitious  intromifflon ;  conclufims 
ff  viahttt  fnfitSi  damages  fir  am  ajfault  and  battery^  &c. ;  in 
a&ionsy  if  the  parties  have  joined  iflue,  and  the  caufe 
gone  the  length  of  litis  c$nteftation^  the  purfuer  is  under- 
ftood  to  have  thereby  obtained  fodi  a  jus  quafiwm  in  the    * 
oxi&qaeiices  of  the  a^on,  that  his  claim  does  not  fall 
bf  the  death  of  the^  defender^  but,  like  any  civil  a&ion, 
^  is  transferred  againft  fbme  perfon  alive  who  reprefents 
^  him  ^.*'    This  is  called  a  transference  pajpve;  and  may 
lake  place  againft  the  defender's  heir,  whether  he  be  ferv- 
cd  keir  or  not;  as  *'  fais  wilfolnefa  ought  not  to  bar  the 
creditor  fStom  conftituting  his  debt  ^.    Yet  a  transference 
cnmot  proceed  againft  a  debtor's  apparent  heir  till  the  anntu 
JeBierandi  be  expired ;  and  the  purfuer,  in  the  transference! 
OB^  firft  to  charge  him  to  enter  heir,  if  he  cannot  other- 
wife  fix  a  paffive  title  againft  him;    Transferences  being  in- 
qdenta],  can  be  pronounced  only  by  the  judge  before  whom 
the  principal  adiion  depended.     Where  the  reprefentatives 
fc  not  refide  in  At  territory  of  that  judge,  the  fupreme 
court  alone  can  transfer^* 

ids  m  lut  put*  apcciUy  di(aUowed  *'  not  having  made  up  jndicial  mven-    . 
^  the  aA  1671.                              ^  "  tories,  in  terms  of  the  ad  1671,  it 

JD^&d^^^The  fiau  de/aue  is  eemp€»  *'  of  the  nature  of  a  penal  adion« 

tad  i9  kth-M  agmmjl  pemal  tlatm^  wbe*  «  and  does  not  tranimit  againft  the 

thaihiyU  krmgbiftrwMrd  im  the  wajr  'f  defender  James,  now  earl  of  Hope. 

^sSim  ar  ex^^thm.   Stair,  xoth  July  **  toun,  as  heir  to  his  lather."    Fac* 

itfd,  Cxanfton  againft  Wilkinibn^—  CoU. 

Fsibcs,  S5th  December  1710,  and  *  £rlk.b.  it,  tiL  x,  $  7a 

iTth  Jamiary ;  lord  and  lady  Ormi-  b  Ibid,  §  6o« 

ftflB  againft  Hamilton.    The  lords  ^  Ibid. 

famd,  **  that  any  daim  which  might  '  1754,  December  zz  ;   William 

"  ksve  been  competent  to  the  pur-  Roft  againft  George  and  James  Maz- 

«« (lers  againft  the  deceaiied  John  carl  wells.  Fac  CoL   During  the  depend- 

^d  Hopctoon,  on  account  of  his  ence  of  an  adion  at  the  purfoers  ia- 


»  • 
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92                 Tbd  OrticKs  4n  Gfneral  B001&  L 

4r*ow         '^  ^^^  ^^'^  place,  a£lions/2mri^  criminal,  purfued  by  die 

public  proCscutor  ad  vindi3am  ptsUicam,  althoo^  conclttd- 

Ccunini     iiig  for  a  pecuniary  fum  only,  do  not  tranfmit  againft  die 

heir,  ev^i  when  litis  amteftation  has  taken  place  with  the  de* 

linquent  *. 

fUoce  againft  Aletander  Maxwetl,  fure  (hort  of  the  legal  meaTufe ;  thit 

before    the   flieriff   of    Hadtngton,  he  had  vied  this  falfe  meafnre  for 

Alexander  died  ;    and  the  purfaer  years  paft ;  and  concluding  for  a  fine 

caUed,  bf  Utters  offuppUmcnt^  George  and  expencea.     The  dean  of  gnlM 

and  Jamesy  bocfa  refident  in  London,  pronounced  the  following  judgment: 

«s  his  reprefentatives,  to  appear  be-  '*  find  the  complaint  proTcn ;  fine  xnd 

lore  the  fheriff ;   who  found  they  **  amerciate  the  defender  John  Pu* 

were  not  legally  fummoned.    The  "  ton  in  xooL  flerling,  payable  to  the 

cafe  being  advocated,  on  the  head  of  **  procurator-fifcal  for  behoof  of  the 

iniquity,  **  the  lords  feemed  to  be  of  ^  Charity  Workhoufe  of  Edinburgh  ; 

**  opinion,  dxat  in  cafes  of  this  kind  **  grant  warrant  to  the  officersof  court 

**  the  proper  form  of  proceeding  was  **  to  poind  his  goods,  or  impriibn  hia 

**  to  have  called  the  defenders  by  **  perfon  within  the  tolbooth  of  Edin. 

**  transference  to  appear  before  the  *' burgh,  till  payment  of  that  fum';  find 

**  court  of  feffion;  and  then  to  have  **  the  defbnder  liable  iniolfierling.ol' 

**  advocated  the  caufe  from  the  (he-  '*  damages  to  the  private  compbiner; 

'*  rifi',  not  for  iniquity,  but  for  defeft  "find  him  liable  in  full  ezpence% 

"  of  jurifdidion.    However,  «  and  decern.*'    Paxton' brought  a 

*«  They  advocated  the  caufe,  and  fufpenfion  of  this  judgment.    The 

••  remitted  to  the  ordinary  to  pro-  lord  ordinary  took  the  caufe  to  re- 

*■  eeed.*'  port,  and  informations  were  lodged ; 

^  1773,  February  x%  \  Robert  Gray,  but  before  they  were  advifed  Paxton 

procurator-fifcal  of  the  dean  of  guild  died.    A  fummons  of   transference 

court  of  Edinburgh,  againft  James  was  executed  againft  his  (on;    and 

Paxton  and  others,  reprefentatives  of  having  been  called  in  court,  the  ac 

John  Paxton,  vintner  in  Edinburgh,  tion  was  transferred  in  Jiaiu  fw»,  re> 

This  cafe  relating  to  an  offence  cogl  fcrving  all  obje&ions  to  the  defen- 

Bizable  by  the  feffions  of  the  peace,  der.    The  private  party  afterwards 

mnft  be  more  particularly  noticed.  difclaimed    the    adion,  which  was 

Dpon  a  complaint  to  the  dean  of  carried  on  by  the  procurator-fifcal 

)^ild  of   Edinburgh,    in    name    of  alone.    The  lords  found,  **  that  the 

George  Marlhall,  vintner,  in  Dum-  **  a^ion  being  ^irr^  rWwmo/,  cannot 

fries ;  James  Burges,  his  fervant ;  and  *'  now  proceed  againft  the  prefent 

RobcrtGray,  pr6curator-fifcaI,agahift  **  defender,  the  heir  of  John  Paxtoo ; 

the  faid  John  Paxton;  on  this  ground,  *<  and   therefore  fofpend  the  letters 

that  Burges  having  fet  up  fome  hack-  **  Jimplkiter^  and  decern."    Wallace's 

tiey  horfes,  the  property  of  Maifhall,  Dedfions,  No.  59. 

in  Paxton*s  ftables,  he  and  his  fer-  hi  the  cafe  Smith  againft  War- 

tluKs,  on  feeding  them,  ufed  a  mea-  rands,  zSoi,  Dec.  15,  litis  contefta. 
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VI.  It  is  frequently  doubtful  in  what  county  to  commence     {  ^ 
die  fait  or  profecution.    From  miftakes  in  this  matter,  pro^  'oiu/m. 
ccdurey  which  has  occafioncd  both   trouble  and  cxpence, 
may  become  nugatory  and  unavailing.     It  may  be  necefla^ 
ty,  therefore^  to  underftand  the  principles  which  regulate  this 
branch  of  our  law  in  the  cafe  of  inferior  or  county  jurifdic* 


Civil  jurifdiflion,  Mr.  Erfkine  obfenres  ^,  is  foundedi  Janfdic- 
ciditr  when  the  defender  refides,  or  is  pofleflbd  of  fomc  eftate  ©t  *  ^*^ 
or  fabjed  within  the  territory ;  becaufe  the  judge  can  en*. 
ibice  hu  decree^  as  well  by  awarding  execution  againft  the 
cflefis,  as  againft  the  peribni  of  the  defender. 

This  applies,  however,  to  the  cafe  only  of  the  fupreme  GcitkB. 
cogrt,  which  is  the  common  forum  to  all  the  fubje^,  and 
to  wluch,  when  abroad,  they  can  be  fummoned  by  procla* 
nUioD  at  the  pier  and  (hore  of  Leith  :  for  all  a£kions  muft 
commence  by  citation,  which  is  either  perfonal,  or  at  the 
dwelling^houfe,  or  at  the  market  crofs  of  Edinburgh,  and 
pier  and  (hore  of  Leith  ^.  But  county,  or  local,  courts,  have 
00  method  of  citing  perfons  out  of  their  jurifdi£tion,  whe- 
dier  they  refide  abroad,  or  only  in  a  different  part  of  the 
iame  kingdom.  For  letters  of  fupplement,  an  extraordina- 
ry remedy  for  a  particular  inconvenience  ^,  are  not  iflued  by 
Ae  fupreme  court  to  compel  a  perfon  rcfidrng  in  one  county 
to  appear  as  defender  in  the  courts  of  another  county,  mere- 
ly becaufe  he  may  have  property  there. 

BiOLVM  domiciitt,  therefore,  is  the  principal  yon/m  with  Domicile, 


iwhat  itii? 


tioB  wu  fouad  not  to  Aibjedk  the  is  carrying  on  ;  or  where  it  is  neceC 

bdo  ID  the  iwtkiU  firftitwre  Introduced  fary  to  call  a  perfon  out  of  the  jurlf. 

bj  II  Aone,  c.  i6»  refpedbng  ufrry.  di&ion  to  appear,  not  as  principal  de- 

^  R  i,  tit.  a,  f  l6.  fender,  but  for  his  interefl ;  or  in  any 

'  B.  i,  tit.  1,  f  17.  cafe  where  there  is  a  particular  rea. 

*  Letters  of  fupplement  art  grant-  fon  for  not  bringing  the  caufe  in  the 

ed  to  cite  wicoefrea  who  refide  with-  jurifdi^ion  where  the  defender  lives. 

<nt  cbc  jnrifdiAson  where  the  caofe 


tOftUM. 
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lull.  ^pc£^  to  inferior  judicatures.  A  domicil  is  the  dwelling 
place  which  a  man  choofes  for  a  fixed  abode  to  himfelf  9ad 
his  family.  Neither  a  pIeafure4ioufe,  to  **  which  he  goes 
*<  only  by  (tarts  ^i**  nor  a  friend's  houfe^  where  he  may  be 
on  a  vifit ;  nor  an  inn^  where  he  may  hare  put  up  for  foflie 
time  ^,  is  a  legal  domicile. 

To  prevent  difputes  upon  this  point,  a  rule  is  received  by 
cuftom,  that  the  place  where  one  has  refided  with  his  fiuni-' 
ly  forty  days  immediately  preceding  his  citation,  is  his  legal 
domicile,  as  to  the  queftion  of  jurifdi£iion  \  Wbeie  a  per- 
fon  has  two  different  houfes  in  difierent  juiifdiftions,  which 
appear  equally  entitled  to  this  appellation,  he  is  liaUe  to' 
bodi  jurifdifiions  *•  And  if,  on  the  other  hand,  he  be  en- 
gaged in  fuch  a  w;^y  of  life  as  to  have  no  fixed  refidence» 
for  example,  if  he  be  a  foldier,  or  a  travelling  merchant^  m 
perfonal  citation  againft  him  is  fufficient  to  eilablifh  a  juriC*  ' 
di£Uon  over  him,  in  the  judge  of  that  territory,  where  he  !• 
founds 

These  general  principles,  plain  as  they  may  appear,  often 
give  rife  to  quellions  of  great  puzzle  and  intricacy ;  fome 
of  which  will  come  und^  our  view  in  a  fiibfeqisent  part  6f 
this  work. 

DoMiciius,  fo  far  at  leaft  as  refpe£bs  local  and  fubordi-  « 
pate  judicatures,  is  the  chief  (burce  of  crimmal  jurifdi^oa  ■ 
Ukewife.    It  is  competent  to  profecute  a  man  in  the  place 
where  he  dwells,  even  for  offences  (the  tranfgreffion  of 
a  penal  ftatute  for  example,  as  the  cafe  of  the  game  ad,  an 
aflault,  or  affray,  &c»)  which  he  may  have  committed  in  a 

f  Erikiae,  b.  i,  tit.  s«  §  l6.  '  Erfic  ibid.     Fouot.  15th  Jalj 

<  Ibid.  1 701.    Spottifwood. 

^  Ibid*  b  FouDU   lath  NaTcmber  Z7D9. 

Lect.    SrOcibid. 
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ififeent  jurildlflion  *•  In  this  matter  the  pra^ice  of  inferior  (  &^ 
cmts,  more  than  that  of  the  fupreme  tribunal,  coincides  with  '^*^''- 
ibe  docbixie  of  the  civilians,  and  of  the  German  commenta- 
tsfs«  For,  hcywever  it  may  found,  *'  the  queftion,  whether  a 
**  man,  who  had  committed  a  crime  in  Italy,  and  fled  to 
^  Britain,  -while  Briton  was  a  province  of  the  Roman  em- 
"  pile,  was  to  be  tried  in  Britain  or  Italy,  is  not  intrinfical- 
**  ly  ia  the  leaft .  different  from  this,  whether  a  man,  who 
"  ««""?»»  a  crime  in  the  ithire  of  Linlithgow,  and  flies  in« 
*  to  that  of  Edinburgh,  is  to  be  tried  in  the  one  county  or 
^  the  odier.  The  fame  law  governed  both  countries  i  and 
**  wbacfci'  the  offence  was  committed,  it  was  ftHl  an  of- 
^  fence  againft  that  law  V  Not  only  is  the  law  the  £amc 
io  the  different  counties,  but  the  afliftance  of  the  fupreme 
court  can  be  obtained  to  enforce  the  attendance  of  wit« 
acfles  ncoeflary  on  both  fides.  There  can  be  no  reafon, 
therefimre,  to  doubt  of  the  competency,  either  of  a  criminal 
adion  fior  punifliment,  or  a  civil  action  for  damages,  brought 
by  die  cSmipIainer  in  the  jurifdi£lion  where  the  delinquent 
dwdls,  although  the  offence  may  have  been  committed  in 
aaotber  county* 

But  if  no  private  party  complain,  nor  any  notice  be  taken  Can  the 
by  the  fifcal  of  the  county  where  the  offence  was  commit*  ^j^f^  1^ 
ted,  can  the  fifcal  of  the  jurifdi£lion,  where  the  delinquent  rcfidoh/r». 
refidesy  call  him  to  account,  ad  vindiSIam  publicamf  It  IscsOlliimto 
plain  the  offence  was  no  diiturbance  of  the  peace  of  that  ^^^^^  ^ 
difiri£l  of  which  he  had  the  charge.    But  Mackenzie  ^  fays  committed 
czpre£dy,  "  with  us  criminal  purfuits  are  fuftained  at  the  -J,"^]^*!*^ 
'*  inftance  of  the  procuratbr-fifcal  of  the  territory  where  a  tion^ 
«  man  dwells,  for  crimes  committed  without  the  territory, 
**  though  no  private  party  inform :  for  we  fee  (fays  he) 
**  that  fathers  do,  and  are  obliged  to  punifh  their  children 

I  Mackenzie,  Crim.  Law,  put  ii,       ^  M*L»urin,  No.  76. 
C  s,  {  79.  c  Crim.  pirt  ii,  tiu  %,  N9>  3. 
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roMM.  *'  ^'^^  faults  done  by  them,  even  without  their  own  family ; 
^<  and  a  judge  is,  in  law,  inftead  of  a  father  to  his  own' 
<*  people ;  and  ihould  endeavour  that  they  keep  themfidves 
«  free  from  aU  guilt/' 

WHA-TEVfiR  may  be  faid  refpe£Hng  oflfences,  ^hich  have  . 
their  whole  courfe  and  final  completion  in  another  jurifdic« 
tion,  Mackenzie's  opinion  evidently  holds  in  the  cafe  of  of- 
fences which  have  a  continuance  of  time  and  fucceflkm  of 
iaOs,  as  of  one  going  out  of  the  jurifdidion  to  fteal  poul- 
try, break  gardens,  or  kill  game  unlawfully,  and  bringing 
home  the  unlawful*  fpoil»  and  tifing  it  within  the  jurifdic- 
tion*. 

FoJtVM  dotmciEi  then  is  competent  for  the  trial  of  o£m 
fences  committed  in  a  different  cmnty.  But  does  the  fame 
thing  obtain  where  the  offence  has  been  committed  in  a  Jih 
reign  country,  as  England,  Ireland,  or  beyond  feas  ?  A  per- 
fon  who  has  aflaulted,  or  otherwife  injured,  another  in  Lon- 
don or  Paris,  comes  to  refide  in  this  country,  can  the  injur- 
ed party  profecute  him  before  the  iefiions  of  the  peace,  flie- 
riff*,  (lewart,  or  borough,  court,  of  the  jurifdidlion  where  he 
may  happen  to  dwell  ? 

JJj^J^JJ,      The  competency  of  the  high  court  of  judiciary  to  take  cog- 

abrotd.       nizance  of  theft  committed  in  a  foreign  country,  was  keenly 

debated  in  the  cafe  of  Taylor;  who  had  no  domicile  inScot« 

land,  but  was  apprehended  there,  in  pofTeflion  of  horfes  which 

he  had  ftolen  in  England.  "  The  jurifdiAion  of  the  court  was 


,•■ 


T 


a  Mackenzie  (Criin.  pare  ii,  t.  a,  •*  crim,;  and  thus  the  lords  fuftained 

^   a.)    farther    adds,   **  That    the  **  an  improbation  agalnft  Burfrhtoao 

**  judges  of  the  place  where  the  ma.  <*  in  July  1671 ;  though  the  deed  for» 

**  lefaAor  dwells,  may  proceed  againil  **  ged  concerned  an  lrl(h  eftate,  and 

**  him,  not  only  if  they  find  him  pre^  "  though  he  dwelt  in  Ireland,  and 

**  fent,  but  though  he  be  abfent,  1.  i,  *<  wat  deed  in  Scotland/* 
**  et  autben*  qua  •  im  J^nvin^ia^  C,  ubi  dt 
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"  objcAed  to ;  that,  as  it  appeared  from  the  libel,  the  crime  ^^^^ 
"  aUqged  againft  lum  had  not  been  committed  in  Scotland  ; 

*  ofcr  which  Gonntry  alone  the  jarifdi^ion  of  this  court 
"  csrteads,  no  trial  could  proceed  ^J*  The  court,  on  9th 
March  1 767,  pronounced  the  following  interlocutor : ''  They 
^  icpd  the  declinature  offered  to  the  jurifdi£lion  of  the 

*  oovt,  and  find  the  faid  indidment  relevant  to  infer  the 

*  puns  of  law ;  and  remit  the  pannel,  with  the  indi£lment 

*  ib  found  relevant,  to  the  knowledge  of  an  a(&ze  ^" 

In  this  cafe,  though  a  variety  of  topics  were  pleaded  in 
the  Jeanied  informations,  it  is  faid,  ^  that  the  main  ground 
**  of  the  judgment  was  the  circumftance  that  the  crime 
^  was  truly  of  a  continued  and  fucceflive  nature,  fo  as  to  be 

*  renewed  and  carried  on  in  Scotland  ^."  And  *'  fo  far  as 
^  I  have  oUerved,  (adds  Mr.  Hume)  a  libel  haa  not  in  any 
"  cafe  been  fuftained  in  the  court  of  judiciary  againft  a 
"  peribo-refident  in  Scotland  for  a  crime,  fuch  as  murder, 
"  aflault,  perjury,  which  had  its  whole  courfe  and  final 
"  completion  in  the  realm  of  England  ^.  Much  lefe,  there- 
"  lore,  can  any  fuch  pretenfion  be  competent,  with  refpeA 
"  to  crimes  committed  by  Scotfmcn  in  other  countries, 

*  which  are  abMutely  and  completely  foreign  *." 

The  great  objection  againft  trying  ofiences  committed  in 
a  ioieign  country,  is  the  unavoidable  ignorance  of  the  court 
by  which  the  offence  would  be  tried  of  the  foreign  laws; 
whidi,  however,  ought  to  determine  both  the  criminality 
to  be  attached  to  the  offence,  and  the  puniihment  to  be  in- 
fixed upon  the  offender. 

But  will  a  different  rule  obtain,  if  the  a^on  (whether 

«  WlAttxmy  Ko.  76.  0  Ibid, 

b  Ibid  <"  Ibid 

'  Home,  Crim.  L»w,to1.  ui,  p.  85. 
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roKUM.  ^'^^  ^^  Without  the  concourfe  of  the  procurator-fifcal) 
brought  by  the  individual  affaulted,  or  otherwife  injured,  in 
a  foreign  country,  concludes,  not  criminally  for  puni(hment| 
but  for  pecuniary  reparation  only  ?  May  not  an  injury  fuf« 
tained  abroad,  be  the  foundation  of  an  aflion  of  reparation 
here,ju{l  as  a  contrail  executed,  or  a  debt  contracted  abroad^ 
is  the  foundation  refpe£tively  of  an  adiion  of  implement^  or 
of  payment  ?  in  neither  of  which  latter  cafes  the  creditor 
can  lofe  by  the  debtor's  change  of  reGdence. 

There  has  been  no  decifion  of  this  point ;  but  ftiU  as 
the  a£tion  is  rather  of  a  criminal  nature,  at  lead  with 
tefpe£):  to  the  fourcc  of  the  obligation ;  and  as  the  de- 
fender might  be  able_  to  exculpate  himfelf  by  the  evt« 
dence  of  witnefles,  whofe  attendance  cannot  be  compelled 
in  this  country,  the  fafer  opinion  feems  to  be  that  fuch  an 
d£tion  would  not  be  competent. 

In  civil  matters  an  oppofite  rule  obtains.  Thus  a  will,  i£ 
executed  agreeably  to  the  law  of  the  place,  carries  the  move- 
able fucceflion  wherever  (ituated«  In  the  fame  manner,  a  fo- 
reign bill  or  bond  is  good,  though  defe£tive,  in  the  folemni- 
ties  requifite  by  our  law  to  give  validity  to  fuch  deeds.  The 
judges,  in  fuch  a  cafe,  take  evidence  of  the  foreign  law,  as  of  % 
nuatter  of  fa£l :  for  example,  the  opinion  of  feme  practitioner* 
of  eminence  in  the  law  in  difpute.  Thus  alfo,  a  marriage,  valid 
by  the  laws  of  the  place  where  it  was  entered  into,  is  good 
all  the  world  over.  A  marriage  entered  into  in  this  countryji 
according  to  the  forms  of  the  Scottifli  law,  is  fuftained  in 
England.  In  like  manner,  the  decree  of  a  French  court,  hf 
vhich  two  perfons,  who  had  been  married  in  France,  were 
divorced  on  account  of  the  difference  or  difagreement  of 
their  tempers  ^,  was  not  conGdered  by  the  court  of  feflion  a»^ 

4  Pour  tayfi  tCuicgm^ati/^iite  iCbumeur  et  de  caraQcte^ 
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a  had  divorce  here ;  nor  the  marriage  of  one  of  the  parties      §  6. 

to  a  natiTC  of  this  country,  held  invalid  *.  So  alfo  the  Jtatus  '^■'"^* 
of  a  perfon  muft  be  determined  by  the  law  of  his  domicile  ^. 
On  the  (ame  principle  of  comitai,  the  law  of  ^  the  place 
where  the  deceafed  died  regulates  his  inteilate  moveable  fuc- 
cdiioa.  And  the  fame  principle  has  fince  been  carried  the 
farther  length,  of  finding  that  the  moveable  funds  and  efieds 
of  a  bankrupt,  wherever  fituated,  muft  be  regulated  by  the 
law  of  his  domicile  ^. 

But  in  criminal  matters  greater  ftriftnefs  is  required. 
Thus,  whatever  efie£t  we  may  give  to  foreign  decrees  in  civil 
matters,  Mr.  Hume  exprefles  fome  doubt  whether  the  courts 
of  this  country  would  fo  far  regard  the  decree  of  a  foreign 
trimmU  court,  as  to  authorife  the  execution  of  a  warrant 
apinft  a  perfon  living  here  to  the  tffc€t  of  his  being  carried 
abroad ;  and,  of  courfe,  bow  far  the  late  inftance  of  the 
fiates  of  Holland  delivering  up  William  Brodie  ^,  or  conniv<« 
iog  at  his  feizure,  can  be  juftified  on   found   principles, 

*i8cz,JaDei8  ;  Fenwick.  TheTa-  heritable  eflate  in  this  country.   The 

Ii£tf  of  the  divorce  did  not  fall  to  Ton,  though  a  baftard  in   America, 

be  eiprefii/  ftatcd  in  the  ititerUcytoty  ivhere  there  is  no  legitimau'on  perfuhm 

kta«le  the  point  at  ilTue  did  not  ab-  fcquens  matrimcnium,  claimed  the  Scot« 

fc]«tdy  depend  on  the  validity  of  the  tifh  cftate ;  pleading,  that  marriage 

lecood  marriage;   which,  however,  being  once  admitted,  full  cffe^  muft 

«M  the  defence  prbcipally  pleaded ;  be  given  to  it,  agreeably  to  the  lawt 

aad  from    the    opinions    delivered,  of  this  country, 

lieir  lei dfhipt  did  not  appear  to  en-  But  the  court  were  of  opinion, 

totaio  any  doubt  that  the  FreHcb  di-  that  the  parents  having  been  mar« 

vorce  was   equally   valid   with  the  ried,  and  always  redded  in  America, 

SrtMJ,  marriage.  the  claimant's  Jiaius  muft  be  deter- 

b  This  was  decided  in  the  late  mined  by  the  law  of  that  country ; 

cafe  of  SheSddan  againft  Patrick ;  I  ft  and  awarded  the  eftate  to  the  ne« 

Jaly  rXoj.     An  American,  refiding  phew,  a&  ncareft  lawful  heir. 

ID  that  contiricnt,  married  a  wife,  «  ift  July,   1803  ;    Read    againft 

^  whom  he  had  prcvioufly  had  a  Struther. 

Ibo,  bcm  in  concubinage.  The  father  4  Tried  for  houfc  and  (hopbrcak- 

ii-'J  Ik  Amcrii.'a,  but  pofleircd  of  an  ing  io             17S8. 
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joiuM     ^^  would  receive  any  countenance  from  the  pra£iice  of  this 
country. 

Formerly  the  fame  difregard  was  paid  to  the  decrees 
of  foreign  courts,  even  in  ciril  matter^.  The  firft  ftep 
was  allowing  a  prefumption  in  farour  of  their  juftice: 
at  length,  in  the  progrefs  of  improvementi  general  utility  be- 
came better  underllood,  and  more  liberal  principles  were 
adopted  \  and  in  certain  cafes  fuch  decrees  are  held  as  con* 
cIuGve. 

Special  ftatutes  were  pafled  ^  in  England  and  Scotland  for 
the  mutual  conveniency  of  both  countries,  to  fupplythe  defe£ks 
of  the  common  law ;  and  providing,  that  if  any  perfon  bar* 
ing  ftolen  money,  goods,  or  other  eSefts,  in  either  part 
of  the  united  kingdom,  ihould  afterwards  have  the  fame,  or 
any  part  thereof,  in  his  pofTeffion,  in  the  other  part  of  die 
united  kingdom,  it  ihould  be  lawful  to  indidi,  try,  or  pii*« 
Tiifh,  fuch  perfon  for  theft  or  larceny,  in  that  part  of  the 
united  kingdom  where  he  had  fuch  money,  &c. ;  as  if  the 
faid  money,  &c.  had  been  ftolen  in  that  part  of  the  united 
kingdom.  But  all  other  offenders,  with  the  exception  of 
thieves  alone,  muft  be  tranfmitted  for  trial  to  the  country 
where  the  crime  was  committed. 

Domicil  fo-  The  obfervations  that  have  been  made  with  refpej^  ^oJh» 
lie^oms!^'  n/wf  domicilii^  ^PP^T  ^^^^  ^o  forum  deprehenjionis :  of  which| 
Mackenzie  obferves,  *'  vagabonds  may  be  punifhed  wher* 
**  ever  they  arc  apprehended  ;  for,  having  no  certain  domi- 
''  cile,  every  place  is  in  ipforum  prajudtcium  allowed  to  be 
•*  their  domicile.  Bojfi  de  foro  covipet.  num.  6g  ;  and  he 
**  is  faid  to  be  a  vagabond,  who  has  no  certain  dwellings  //- 
•*  cet  habeat  domicilium  originis;   thefe  oifr  law  calls  dufti* 

*  x6i2,  c.  1 ;  Eng.  flat.  7  Jamcil,  c.  i ;  and  13  Geo.  HI,  c.,?t. 
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"  £90ts;  and  fuch  are  our  EgyptianSp  (lurdy-beggarsi  vfho^  wXvu 
"  though  they  may  pretend  to  have  a  dwelling,  to  which 
^  they  may  fomecime  retire  ;  yet,  (ince  ordinarily  they  ufe 
^  CO  wander,  and  do  things  unlawfully,  they  ought  to  have 
"  no  benefit  by  that  domicile  ^.'^ 

Forum  deliBi  Is  the  prime  and  mod  proper  forum  with  Fonimde. 
iefpc£l  to  the  high  court  of  judiciary,  which  acquires  a  ju- 
xifii&ion  chiefly,  if  not  folely,  from  the  circumftance  that  the 
cnme  was  committed  in  Scotland  ^*  If  either  a  ftranger  or 
natife,  though  here  only  tranfiently,  commit  an  offence, 
and  be  founds  he  may  be  tried  in  the  high  court  of  jufti- 
day  at  Hitjoro  deliRi*  Although,  if  the  foreigner  efcape  to 
puts  abroad,  after  offending,  no  fugitation,  or  outlawry,  can 
icpilarly  pafs  againft  him,  as  it  could  againfl  the  native  ;  or 
if,  ptr  incuriam,  any  fuch  proceeding  (liould  take  place,  it 
wiD  not  be  followed  with  the  confifcation  of  any  property 
k  may  have  in  Scotland  at  the  time,  or  may  afterwards  ac- 
qoiie  there  ^. 

In  like  manner,  from  what  was  flated  above,  it  will  be 
evident  that  the  mere  circumftance  of  a  trefpafs  being  com- 
mitted within  a  county  gives  the  local  magiftrate  no  jurifdic- 
boo,  unlefs  the  delinquent  be  taken  within  it.  If  one  af- 
faults  another,  or  commits  any  other  ofTence,  and  is  taken, 
the  (herifF,  magidrate,  or  judice  of  peace,  before  whom  he 
is  brought,  may  order  him  to  be  imprifoned,  unlefs  he 
gives  fecurity  to  appear  before  him,  to  anfwer  for  the  offence. 
If  he  efcape,  as  already  obferved,  the  a£lion  can  be  brought 
only  in  tlie  jurifdi£lion  where  he  refides.  The  local  judge 
would  not  be  competent  to  the  a£lIon,  merely  becaufe  the 


a  MackcDzie,  Criminal  Law,  part  ii,  tit.  2,  §  3,  p.  181. 
^  Hume,  Criminal  Law,  foL  iii,  cap.  i,  p.  89. 
Mbid. 

G3 


I02  Tb&  Offices  in  General,  &c.       B 

{  6.       offence  was  committed  within  his  bounds,  unlefs  th< 
f  OROM.     ^^^  ^^g  pcrfonally  apprehended. 

Fonim  oil-      FOUUM  origifiisy  which  18  daily  lefs  regarded  even 

•     ■ 

jinu.  prcme  courts,  needs  fcarcely  to  be  noticed,  as  it  is  i 

to  imagine  a  cafe  where  an  inferior  judge  is  compet 
on  tliat  footing. 


CHAP.  III. 


The  Jurisdiction  f  the  Sessions  in  General. 


i  TUSTICES  of  the  peace  ftand  on  a  diflFcrcnt  footing      f  i- 
J  £rom  judges  ordinary.    The  latter,  the  native  judica-  tion  of 
toeiof  our  common  law,  conceal  their  origin  in  the  obfcu-  ^■*  •*■" 

,  °  810N8  HOW 

Wjof  the  mod  ancient  times.     The  former  were  introdu-  Dirrsa- 
ccd  by  poGtive  and  comparatively  recent  enadiments.     The  J^Jq  "^lu 
ooe  are  competent  in  all  caufes  whatever  which  are  not  fpe-  dinakt. 
ciaDy  limited  to  particular  courts.    The  other  have  no  ju- 
riTdi&ion,  excepting  what  is  either  cxprefsly  committed  to 
Aem,  or  is  fuppofed  to  be  implied  in  the  particular  nature 
and  A]t6t  of  their  inftitution. 


IL  Justices  of  the  peace  being  appointed  chiefly  for  the 
porpofe  of  preventing  and  punifhing  breaches  of  the  peace, 
"and  petty  deli£l$  againft  the  police,  have  naturally  no  civil 
jarifdi£iion.  Sometimes  they  exercife  a  fpecies  of  jurif- 
di£Hon,  which  appears  to  approach  very  near  ^to  it.  But 
fiill  it  is  under  fome  idea,  dire£t  or  remote,  of  its  con- 
oe^on  with  the  confervation  of  the  peace.  For  example, 
what  may  appear  at  fir(^  view  to  be  rather  anomalous, 
the  feflions  daily  award  aliments  to  natural  children,  while 
they  2ft  not  competent  to  alimentary  queftion  betwixt  law- 

G4 
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\jl^j^i^  ful  relations.     But  their  competency  in  the  former  cafe  rcry 


NATURAL 


LiMiTA-     naturally  arifes  from  their  criminal  or  police  fuperintenden- 
TH«i»  jn.  ^y*  They  have  not  only  power  by  ftatute  to  fine  perfons  who 
ftisDic      commit  fornication,  but  as  guardians  of  the  police,  may  far- 
ther imprifon  them  till  they  find  fecurity  that  the  child  (hall 
not  burden  the  parifh. 

Bygone  all-  So  far  this  branch  of  their  jurifdiftion  is  founded  on  prin- 
ciple.  From  hence,  however,  has  arifen  a  pra£lice,  fan£lioned 
by  inveterate  ufage,  of  their  fuftaimTig  themfelves  competent 
to  take  cognifancc  of  actions,  brought,  at  the  diftance  of 
years,  again  ft  the  father  of  the  baftard,  by  the  mother,  or 
other  perfon,  who  nKiy  have  been  at  the  expence  of  its  ali- 
ment, for  repayment  of  the  money,  with  intereft.  But,  as 
the  child  already  grown  up  can  no  longer  be  a  burden  on 
the  parifli,  fuch  a  queftion  has  no  more  to  do  with  police^ 
nor  belongs  more  properly  to  the  jurifdi£lion  of  this  ma^- 
llracy  than  the  alimentary  claims  of  lawful  relations,  whick 
are  competent  only  before  the  ordinary  courts  of  lav.  It  ig 
nowife  different  from  a  civil  debt. 

Another  example  of  their  exercifing  ibmething  like  civil 
jurifdi£iion,  is  the  power  conferred  on  them  by  the  general 
9tGt  i66i  ^,  to  compel  matters  to  pay  their  fervants  wages, 
**  if  the  fervants  pleafe  rather  to  purfue  for  the  fame  before 
'^  them  than  any  other  judge."  But  this  power  of  ordering 
payment  of  wages,  though  in  itfelf  merely  WW/ juriCdidion, 
naturally  followed  from  thc^e  powers,  which,  as  a  branch 
of  their  ^c//V^jurifdi£iion,  the  fame  ftatute  had  given  them 
**  to  fix  the  ordinary  hire  and  wages  of  labourers,  work- 
**  men,  and  fervants  i"  and  to  punifti  thofe  whorefufed  ^<  to 
*^  ferve  upon  the  price  fet  down  for  them.**  Accordingly, 
the  ground  which  the  ftatute  itfelf  exprefles  for  making 
them  competent  to  pronounce  decreets  for  payment  of 
wages,  is,  *'  that  the  fervants  may  be  the  more  willing  to 

«  §  15.    Appendix  I.  4 
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«  obey  the  ordinances,''  (as  to  fiicing  the  rate  of  v^aj^es)  ,^^1/^^^ 
"  to  be  made  hj  the  faid  juftices."    And  fo  clofely  connect-  limita- 
ed  is  dK  power  to  compel  payment  of   wages  with  the  TBt»  jo< 
paver  of  fixing  the  rate  of  wages,  that  in  England,  where  kisb'c- 
d)c  fivmer  is  not  expre&ly  conferred  by  ftatutei  the  feflions    .*\ 
Imt  acqaiied  it  by  a  liberal  conftru£tion  of  the  courts  of  ftniaion  of 
hw.    «  Thoogfa  the  ftatute  gives  them  a  power  only  to  fit  ^^^'^"^^l^ 
*  tbe  raie  fir  wages j  and  not  io  otder  payment :  yet  grafting  in  EogUmd. 
**  heienpon  they  have  a(/b  taken  upon  them  to  order  payment; 
M  ad  tbe  courts  of  law  are  indulgent  in  remedies  for  wages, 
<<aiiddKrefore/&c«. 


NCCS 


IIL  Tkis  matter  of  wages  is  one  of  the  few  cafes  where      §  3- 
die  jnrifdiAion  of  joftices  has  in  tliis  country  ;dfo  been  of  a  libe. 
omided  beyoml  the  ftria  words  of  the  ftatute.    The  fta-  «^'-  c«''- 
IMB  empowers  them  to  '*  decern  and  compel  the  mafters  to  taon  or 
■  Buke  payment   of  the  fees  appointed  by  their  ordinances^.  Powiii. 
Bott  m  pradice,  thdr  competency  in  queftions  of  wages  has  servanu 
not  been  thus  limited.     The  feffions  have  entertained  que£>  wages, 
aons  touching  the  payment  of  wages  beyond  that  amount, 
doe  to  fervants  of  all  defcriptions,  and  whether  the  rate  was 
fixed  by  the  feffions  or  not. 

This  liberal  conftrufiion  is  agreeable  to  the  Englifti  prac- 
tice and  authorities,  which  however,  in  this  matter  of  wages, 
kne  not  been  uniform,  but  diflerent  at  different  times.  The 
power  of  the  feffions  to  decree  for  payment  of  wages,  if  of 
the  proper  defcription,  never  appears  to  have  been  queftion- 
ed.  But  dieir  opinions  have  not  been  uniform  touching  the 
defcription  of  wages  which  it  is  competent  to  fue  for  be- 
fbce  the  feflions.    Thus  "  in  the  cafe  of  K.  and  GreG;ory,  ^nglifli  , 

^0114^1  1  p  cafes  touch. 

**  2  oalk.  484,  there  was  an  order  to  pay  40s.  for  wages  ge-  ing  wageit 
"  meraUy;   and  becaufe  it  was  not  faid  for  wages  in  huf- 
**  bandry,  it  was  moved  to  quafii  it  \  for  that  the  juftices 

'  BuiDy  tit.  ScrviDti,  ^4*  ^  Ibid. 
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IK  stances"  ^*"  ^"'y  '^^''^  wages  I/I  hu/bandry  :  but,  by  the  court,  m 
OP  A  LiBE.  ^^  will  intend  it  for  fuch  wages,  fince  the  contrary  doth  w 
»AL  CQN.  „  jjpp^^y ;,  „    g^^  j^  jj^^  ^^j.^  ^f  g.  ^^^  Helling,  M.  3.  ( 


STKUC- 

TioN  dr 

TSIIR 

rowcKs. 


*^  there  was  an  indi£^ment  for  not  paying  fcrvants,  rechii 
*'  an  order  of  two  juftices;  whereby  it  appeared  that  9 
**  fterling  was  due,  which  the  defendant  refufed  to  pa 
^^  having  had  notice  of  the  order.  It  was  moved  to  qua 
*^  the  indidiment,  becaufe,it  doth  not  fet  out  the  labour  • 
**  the  fervant,  and  is  only  generally  for  nuages ;  the  juftic 
''  have  only  jurifdidlion  in  cafes  of  bu/bandry;  and  the  c 
*^  der  ought  to  (hew  that  this  was  a  matter  within  their  j 
**  rifdiftion."  It  was  faid  by  juftice  Eyre,  "  the  prafHce 
*^  if  an  order  be  for  paying  wages,  it  is  fuppofed  to  be  f 
*'  fuch  as  the  juftices  have  power  over.  But  Parker,  Ch. 
<<  and  Pratt,  J.  were  of  another  opinion  ;  and  io  the  nc 
**  term  following,  the  indi£tment  was  quafhed, Str.  ^"  that; 
the  a£lion  difmifled  on  the  head  of  incompetency.  Tt 
latter  conftrudiion  feems  to  have  prevailed  :  for  in  the  cal 
K.  and  Clegg,  M.  8*  G.  when  **  it  was  obferved  by  judge  Fo 
tefque,  that  in  the  cafe  of  fervants  wages,  although  juii 
didlion  is  given  only  in  hufbandry,  yet  orders  have  bo 
held  good,  where  it  did  not  appear  that  the  fervice  was 
hufbandry  \  therefore  the  court  faid  they  would  intend 
**  fo,  unlefs  the  contrary  appeared."  Lord  chief-juftii 
Pratt  faid,  *'  this  was  'always  wondered  at^  and  in  my  h 
**  Parker^s  time  was  aSlually  contradiBed^  in  the  cafe  Kit 
*«*  and  Helling;   Str.  475  ^J' 


C( 
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(( 
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The  third  fe£tion  of  the  fame  general  a£l,  1661,  zffon 

another  example    of   extending  their   powers  beyond  tl 

ftri£t  import  of  the  words.     It  ordains  them  *^  to  appoi: 

**  prices  for  all  handicrafts."    This  claufe  has  been  undc 

ftJuSto^  ftood  to  authorife  them  to  fix  the  wages  of  craftfmen  witi 

thelrpowcri  in  burgh,  mafons,  wrights,  &c.  \  although  no  ftatute  gi? 

in  one  cafe 
in  our  iftw* 

«  Burn,  tit.  Servontt,  §  4.  b  Ibid.  <  Ibt4. 
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dwn  that  power,  as  the  old  aft  14 24  gives  it  to  the  magi-      S3- 
ftntcs  of  boroughs  *•  or  a  libe. 


KAL  COM. 

STiac- 


The  Scottifli  feflions  havingi  in  the  manner  already  men-  tiom  or 
TioneJ,  acquired  jurifdiftion  refpcfting  wages,  and  being  powees. 
oprcfsly  entrufted  with  the  charge  of  roads  and  ferries, 
hare  been  in  the  praftice  of  fixing  the  rates  of  polling  alfo.  Rates  of 
This  power,  which  belongs  not  to  the  Englifti  fefEons  of  the  P**^*°K- 
peace,  has  been  fuftained  by  the  fupreme  court.    But  this 
(utqcd,  and  the  opinion  of  the  houfe  of  lords  in  a  late  ap- 
peal leTpcAing  it,  vnll  fall  more  properly  to  be  confidcrcd  * 
under  the  chapter  touching  police. 

These  are  perhaps  the  only  inftances  of  a  liberal  con« 
AtvtQian  extending  the  jurifdi£lion  of  this  mngiftracy  be- 
food  the  letter  of  the  law. 

[       IV.  The  general  rule  and  inclination  of  the  courts,  are  to      {4. 
limit  them    to  the  matters   fpecially  committed  to  them.  J"'"  ^^* 
Thus  the  feflions  were  found  to  be  incompetent  to  judge  in  tion 
an  a£kion  for  (hooting  pigeons,  founded  upon  two  old  (la-  i'ntkVprL 
tutes  of  James  VI,  1567,  cap.  16  5  and  1597,  cap.  270;  by  ted. 
which  it  is  not  **  leifum  to  flay  deare,  raes,  hares,  wilde 
**  £e>w1c8,  or  dovesi*  (pigeons ;)  thofe  (latutes  having  been 
eiu£ked  prior  to  the  inftitution  of  juftices  of  peace  ^. 

*  Sec  this  more  fully  ftatcd  under    appears  not  to  have   tunicJ  alto|;e>- 
police.  thcr  upon  the  priority  of  the  two  fta- 

^  '797t  J^^*  '9  «  Willuun  Mur-  tutes  to  the  inftitution  of  juftices  of 

ny,  with  coDCouf fe  of  the  procura*  the    peace.     It    reftcd    upon    other 

lor-fiical  of  the  county  of  H adding-  grounds.   The  remark  rcfpe^ing  the 

loo,  againil  Robert  Tumbull    and  date  of  the  ftatutcs  appears  to  have 

AdimRofleL  been  made  from  the  bench  as  an  aJ^ 

*  Doyecotc.— Ju rifdi Aion.-        A  diitonai  rcafon.    I'he  f«ids  were,  as 

*  ampU'ua  fsrJhe^tiMg  pignnt,  founded  ftated  in  the  Faculty  CoIle<ftion,  thefe : 
^  MtUe£is  1567,  t.  16^  end  I597,  c.  William  Murray,   portioncr  in  the 

*  VC^tanmdheom/ietmtiy  brought hefert  village  of  Tranent,  and  proprietor  of 

*  tb€ja/iic<t  e/  /co^r.*'     Thja  decifion  a  pigeon-houfc  in  it,  which  had  been 


4( 
U 


108               Tbe  Offices  in  Generai  fiooic  J 

TBUMo.  ^^  ^^^^  manner,  though  juftiges  of  the  peace  be  intnified 
Kif Die.  with  the  power  of  punilhing  the  offence  of  the  irregular  ec^ 
sTRicTLT   Icbration  of  marriage,  yet  fhould  the  clergyman  refufeto 

llfTKRrill.. 

"^            bnik  by  the  family  of  Wintoa,  while  to  pay  xja.  and  Rnffiel  51.  in  name  if 

the  barony  of  Tranent  belonged  to  fine  and  expencet*     An  appeal  to  die 

them,  prefenred  a  complaint  to  the  quarter -feffions  was  difinlffed,  vilk 

judices  of  peace  ibr  the  county  of  expencet. 

Haddington,  with  concourfe  of  the  in  a  fufpenfloo,  the  kird  ordinafy 

procurator-fifcal^agairiftRobertTum-  found  the  ktters  onkrly  proceeded, 

bull  and  Adam  Ruffel,  for  ihooting  and  ezpences  dne. 

pigeons.  The  complaint  dated, "  that  In  a  reclaiming  petitioB,  k  <r« 

**  by  fiindry  laws  and  ad*  of  parlia-  pleaded  for  the  foipe&den*-^  9%! 

•*  mcnt,  and  particularly  a<5ls  1567,  **  two  Scotch  aifts  fonodcid  >oiitiBt^» 

*<  c  16,  and  1 597,  c.  270,  all  perfons  «  duced  a  general  pr<4iibitioa  again 

"  are  difchargcd  from  ihooting  at,  or  **  killing  game  with  fire-ansf,  aw 

**  ilaying,  of  doves  (pigeons),  with  **  are  now  in  deCuettide.    Be§dea,  i 

hagbuts,   hand-guns,    croft-bows,  **  they  were  in  foroe,  the  jnftioes  «i 

and  piftols,  and  taking  of  them  *<  der  them  would  be  limited  to  io 

•^  with  nets  and  girns,  under  certain  «  Aiding  the  fpecial  penalties  there 

"  penalties,  payable  to  the  judge  and  «*  in  mentioned,  which  are  efcheat  e 

**  apprehender;   and  more  particu.  «  moveables,  imprisonment,  phdni 

'<  iarly  by  the  Britifli  ibtute  %  Geo.  «  on  the  ftocks,  and  cutting  off  fk 

'<  HI,  c,  39,  perfons  are  difcharged  «  right  hand.    From  the  nature  e 

«  from  (booting  with  intent  to  kill,  '<  thcfe  penalties,  it  is  farther  evidai 

«  or  by  any  means  killing,  or  taking  "  that  fuch  complainti  can  only  h 

•*  with  intent  to  deftroy,  iHy  Lwfe  **•  'mUked  in  ad  vhdi&amfmklicamfUm 

*'  dove  or  pigeon,  under  tlie  penalty  **  not  at  the  inftance  of  an  individoal 

"  of  twenty  (hillings,  upon  convic  "  particularly  when  no  proof  of  thi 

«*  tion,  of  oath  of  party,  or  one  wit-  "  damage  fuftained  is  offered. 

«*  ncfs,  payable  to  the  infbrmta-  or  «*  The  flatute  %  Geo.  Ill,  &  29,  wt 

•«  profecutor.**.  "  paifed  merely  for  the  purpole  o 

The  defenders  admitted  they  had  "  amending  certain  £ngli(h  fiattita 

killed  a  few  pigeons ;  but  they  ftated  «*  and  docs  not  apply  to  Scothnd.** 

that  there  were  no  Icfs  than  thirteen  Anfwered  for  the  chargers—**  Tin 

pigeon-houfes  in  the  village,  twelve  «  Scottilh  ads  founded  onerc  ftill  ii 

of  which  belonged  to  perfons  not  «*  force.    It  is  no  objedioQ   to  tlu 

qualified    to  build  a  pigeon-houfe ;  *•  judgment  of  the  juflicca,  that  a  lie 

and  that  what  they  had  done  was  "  verer  puniihment  might  have  bea 

abfolutely  nccefTary  to  prote<5l  a  field  "  inflided  by  them,    llic  aftien  la 

belonging  to  the  father  of  Turnbull,  «  troduced  by  the  ftatntes  it  popa 

in  the  immediate  vicinity  of  the  vil-  "  far  5  and  accordingly  part  of  th 

lage,  while  it  was  fowing  with  bar-  **  penalties  is   declared    payable   t 

ley.    The  jufticc*  ordered  TumbuU  "  the  apprchendcr." 
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■cfaiiii  banns,  the  feflions  of  the  peace  cannot  afibrd  the      $  ^' 
^  paitj  any  ledrefs  >.  ».d.c 

TION 
STtlCTtT 

AxD  the  oficnces  of  fcandal  and  verbal  injury,  though  iNTiRr&c. 
■tmBy  tending  to  violence  and  difturbance  of  the  peace,  ^^^' 
nt  not  cognifable  by  the  feflions^,  unlefs  there  be  ac- 


The  com  had  no  ocnfion  to  dc. 
nue  tke  menu  of  the  complauot* 
Bit  it  wu    obferrcd,  that  lord 
1*1  opinion,  as  to  the  legality 
pigeons,  b.  ii,  tit.  J,  ^  167, 
k  S  frimff^.  and  that  his  lordfliip 
itawudM  admitted  it  to  be  fo. 

Ai  to  the  competency  of  the  com- 
|fci>t,i»w» 

Qjlbirf    ^  The  right  to  hare  a 

'pifCOD-lloafe   is  infeparable   from 

'popeity  in  land.    The  complainer 

ATing  no  right  to  a  pi- 

iy  has  no  titk'  to  infift  in 

-the  aaion.     Befidts,  the  juf'ucs  0/ 

^fOM  hav€  mm  jmripKHhm  mnitr  tb§ 

*  ittii  fmtnits  fmtmdtd  m,  tuhich  ^jotre 
*fmfid  hmg  hefire  their  a^fmnimtint ; 

*  wd  the  1  GeoL  III,  c.  29,  does  not 

*  apply  to  Scotland.** 

The  lords  difmifled  the  adion  at 
MC  coBipetenc  in  its  prefent  fhapc. 
FacCoU. 

N.B.  It  Ibmetimet  happens  that 
jilkes  of  peace  are  competent  to 
Ae  etcoKJoo  of  llatntes  which  palTed 
pisr  to  dieir  inftitution. 

•  KiOtciTan,  tit.  Jurifdidtion  oF  Juf- 
tins  of  Peace,  No.  6,  X749>  July  13  ; 
Huigiitit  and  Janet  Dooaldfon  a- 
fuift  the  minifters  and  kirk  feffions 
rflintoan  and  Eckford.  The  mini* 
%a\  and  kirk  (effiops  of  thofc  two 
pariftcs  having  reftled  to  proclaim 
the  banns  of  the  Ciid  two  pcrfons  in 
their  refpediTc  pariOies  for  this 
oife,  >•  that  they  would  not  comply 


**  with  the  eftabliihed  cuAom  to  con- 
**  Hgn  a  dollar,  which  is  to  be  rcftor- 
'*  ed  in  the  cvcnc  it  appear  that  they 
**  have  not  become  impatient  before 
'*  marriage,  were  by  them  purfued 
**  before  the  juftices  of  peace  of  Roi- 
"  burghOiire  for  faid  refufal ;  who, 
**  notwithftanding  a  declinator  of 
<*  their  jurifdit^ion,  proceeded  to  give 
"  fentence,  ttrdaining  the  refpeiiive  fif^ 
**  JioH  clerks  to  make  prociamiatiem  of  the 
**  purfuert  Bohhs  on  Sunday  then  next : 
'*  and  after  proelamatUn  made^  to  gine 
*•  proper  certifcates  thereof  tpith  certify, 
••  cation, 

**  This  fentence  being  complained 
^  of  by  bill  of  fufpenfion,  the  ordina- 
••  ry,  before  whom  it  came,  rrfufed  tht 
"  hill;  but  the  fufpenders  having  re- 
**  claimed,  the  lords  appointed  the 
'*  hili  to  hefeeny  at  the  fame  time  declarm 
**  ing  their  opinion  infuch  a  manner  that 
"  it  is  not  likely  the  cafe  xvill  he  again 
**  heard  of 

**  The  lords  were  clear  that  there 
**  lay  no  jurifdidtion  with  the  juftices 
**  of  the  peace  to  judge  in  fuch  mat- 
**  ters,  and  the  remedy  in  a  cafe  o'  a 
**  groundlefs  refufal  was  thought  to 
**  be  f or  the  parties  to  proteft  upon 
"  the  refufal  to  procbim,  and  that  in 
*■  that  cafe  there  would  be  no  penal- 
••  ty  due  for  marrying  without  pro- 
«•  clamation.*' 

*>  1711,  July  17;  Sharp  of  Hod- 
dam  againll  Maxwell  of  Cowhill. 

*«  In  difcnfling  a  fufpenfion  at  Cow- 
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TBtiii*ju-  ^'^^'^y  ^  breach  of  the  peace  by  their  afluming  the  (hape  ' 

ftisDic      of  a  bxawl  or  uproar '  \  or  unlefs  the  injury  be  done  to  ^ 
TtIuictlt  ^be  juftices  in  relation  to  their  oflScc,  when  it  becomes  pu- 

iNTctPti-  niOiable  by  the  feflions,  in  virtue  of  the  power  neceilarily  • 

lodged  in  every  judicature  to  prote^  itfelf  from  infult  and  i 

interruption  ^. 

Neither  are  they  competent  to  take  cognifance  of  an 
a£lion  at  the  indance  of  the  private  party  againft  the  offi- 
cers of  the  revenue,  touching  an  illegal  feizure  of  foreign 
fpirits  for  example  ;  unlefs  the  feizure  be  made  under  cir- 
cumftances  that  it  can  be  proceeded  on  as  a  riot ;  in  which 

"  hiirs  inflance,  of  a  decreet  obtain-  befides,  it  refledb    on  Dnndat    Ibf 

**  ed  at  the  inftance  of  the  procura-  words  uttered  by  him  at  the  quarter' 

**  tor-fifcal,  of  the  juftices  of  peace  feflions  held  by  the  jnfUces  of  the 

**  within  the  fliire  of  Dumfries;  and  peace,    who    therefore    are 

*'  John   Sharp    of    Hoddam    fining  judges  of  an  injury  offered  to  a 

^  Cowhill  in  400  meiks  for  faying  ber  of  their  court.    Even  judges  oC 

"  that  Hoddam  was  guilty  of  feveral  inferior  rank  and  lefs  authority,  nmf 

^*  ads  of  falfchood,  injuftice,  and  mal-  punUh  injuries  offered  to  any  of  chetr 

**  verfatioo,  in  his  cflice :  the  lords  number,  on  account  of  words  utter^ 

M  found  that  tUjuJI'uet  of  peace  are  not  ed,  or  things  done,  in  court;  as  ap» 

^*  judges  ccmpitent  to  co^nifte  upon /can-  pears  from  the  decilion,  X4th  NoYcm* 

^  dul^  or  a  verbal  injury**     Forbes.  ber,  1679  »  magiftrates  of  Kirkcaldy 

a  Sir  William  Blackflone  confiders  againft  Dougal.    *'  The  lords  rcfoied 

iibels  among  offences  againft  the  pub-  "  the  bill  of  advocation."  In  that  caie^ 

lie  peace,  as  being  conftrudively  fo.  theinjury  done  toDundaswasnotdui^ 

Perhaps  on  the  fame  account  the  fef-  ing  the  difcuffion  of  the  regular  bofi- 

iions  ought  to  be  competent  to  al[  nefs  of  the  fcfilon,  but  during  a  coo- 

queftions  of  fcandal  and  libels.  verfation  refpe<5Ung  the  detaining  and 

b  1751,  February  4;  Bell  againft  opening  poft   letters.     This,  it  waa 

Dundas.    Dundas  purfued  BcU  be-  pleaded,  was  a  crime  not  compctaic 

fore  the  juftices  of  peace  for  having  to  be  tried  before  the  feflioos,  and  of 

injured  him   by  a  defamatory   libel,  courfe,  during  that  converfation,  they 

ficU  declined  their  jurifdidion ; //r^rd'.  were  not  to  .be  confidered  as  a^iog 

iftg  in  a  biU  of  advccation^  that  juftices  judicially ;  on  the   other  hand,  it  was 

of  peace  have  no  jurifdidion  in  the  faid,  that,  as  the  grand  jury  of  the 

rrimes  of  flander  and  defamation.  nation,  they  were  competent,  at  kafi, 

Aufu-ered  for  Dundat — The   libel  to  inquire  into  fuch  offences,  and  give 

contains  ezprcfllons  which  import  a  information  thcreoH    Fac*  Coll« 
threatening  to  break  the  peace  5  and 
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die  it  will  be  ao  defence  that  the  perfon  complained  of  was  Yani'jv. 
an  officer  making  a  feizure  *•  kisoic. 


TION 
9T1ICTLV 


TED. 


BcT  though  where  the  a£t  of  feizure  is  attended  with  a  intcrpab* 
liot,  the  joftices  of  the  peace  may  punifh  thofe  guilty  of  the 
liot,  whether  officers  of  the  revenue  or  not ;  yet  they  can- 
not take  cognifance  of  the  legality  or  illegality  of  the  a£fc 
of  fidzure,  unlefs  in  the  particular  cafes  where  the  law  has 
gifcn  them  jurifdi£tion  ^. 

Br  one  decifion^  the  juftices  of  the  peace  were  found 
flonpetent  in  an  a£tion  for  the  penalty  incurred  by  tranf- 
gidEog  the  ftatute  of  queen  Anne^  ^1^3*  <^^P-  7}  difchar- 
fiig  ^  the  importation  of  Irifli  viflual,  beef,  and  cattle>'^ 

*  Kilkemii,  tide  JuxifdISion  of  **  csufe  incompetent  before  the  lordf, 

JUlicei  ol  Peace,  No.  3,  July  17,  **  and  difmifTed  the  fame."    And,  on 

1747 ;    Ramlaf    againft    Addertoo.  rcprefentation  and  anfwen,  **  found, 

jlifatqe,  Inrveyor  of  the  cuftoms  at  <*  that  as  nothing  of  its  nature  cri- 

Afr,  Bade  a  icizure  of  thcee  calks  of  «  minal,  nor  any  irregularity  what- 

Inody,  at  being  carried  without  a  "  ev^er,  was  alleged  in  the  complainc 

pennt.    RamCiy,  to  whom  the  fpi-  "  againil  the  officer,  other  than  what 

mi  beloDged,  brought  a  complaint  **  is  by  the  comptroller  fuppofcd  to 

hdatt  the  juflices  of  the  peace,  who  <<  arife  from  the  bare  ad  of  ftizure 

RpeOed  the   declinature  offered  by  "  complained  of,  the  fame  was  not 

Addcrton  to  their  juTifdi<5lion  ;  and  **  competent  Ik  fore  the  juftices  of  the 

kaviog  bcm  fatitfied  on  a  proof,  that  **  peace ;  and  that  neither  wan  it  cog« 

fkt  Ipints   had  been  lawfully  pur-  **  nofcible  by  the  court  of  feQion,  and 

daied,and  illegally  fcizcd,  •*  decern-  "adhered   to  his  former  intcrlocu- 

•'ed  the  fplrits  to  be  delivered  up  to  "  tor;*'  and  on  advifnig  petition  and 

"  the  comptroller,  or  7L  i6!>.  llerling  anfwcrs,  the  lords  adhered  to  the  in. 

"a»  the  Taide,  and  condemned  Mr.  terlocutor  of  the  lord  ordinary. 
**  AddertoA  in  4L  fterling  in  name  of        b  6  Geo.  f,  gives  jurifdidtion  to 

'damagcft  and  expence.'*    An  appeal  the  juHiccs  of  peace  touching  the  le- 

10  the  qoartcr-feflions  having  been  gality  of  fcizurcs,  whe.-c  the  quanti- 

dKhitflied  as  incompetent,  Mr.  Adder-  ty  feized  is  within  63  gallons,  In  pro-. 

mo  brought  the  cafe  by  advocation  fccutiona  brought  at  the  fuit  of  the 
Mderthe  review  ofthe  court  of  feifion.^    officer,  and  where   the  iiTuc  to  be 

The  ordinary   foond,  *<  that  the    tried  is  for   unlawful    importation. 

*  juftices  of  the  peace  had  no  jurif-    But  this  will  fall  more  properly  to 

*  £dkm  in  this  cafe,  and  advocated    be  explained  when  we  come  to  trea^ 
*the  caufei"  aad  aUb  **  found  the    of  the  excifeand  cufto^i^^ 
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S  4*      unlefs  in  times  of  fcarcity.  under  certain  reeulatkms ;  si- 

TREIK  JU-  '  O  » 

■isoic      though  the  ftatute  declares  that  the  penalties  may  be  pfofe* 

•TircTLT  cuted  before  the  judge  ordinary  a.     <*  Thb,"  lord  Garden- 

iNTK&ptK-  ftone  remarks^  **  is  a  (ingle  decifion ;  and  I  doubt  if  its  an- 

TKi>. '        c(  thority  fliould  be  followed  in  a  fimilar  cafe }  as  the  jintf* 

^  dtdion  of  juftices  being  fpeclal,  and  defined  by  partknhr 

<^  ftatutesy  (honid  not  be  extended  beyond  the  ezprefs  pro- 

•*  vifions  of  the  law  ^J* 

m 

It  is  unneceflary  to  add,  that  our  feffions  of  the  peace 
are  not  in  general  competent  to  civil  caufes.  They  were 
found  incompetent  in  an  adion  upon  the  paffive  titles  for 
payment  of  29I.  Scots  ^. 

A  SIMILAR  decifion  was  pronounced  in  the  cafe  of  an  ac- 
tion for  payment  of  501.  fterling,  confiding  partly  of  a  lega- 
cy bequeathed  to  the  purfuer  by  one  whom  the  defender  le- 
prefentedy  and  partly  of  articles  fumifhed  to  the  latter  him- 
felf,  which  it  was  offered  to  in(lru£t  by  his  oath.  The  juftices 
pronounced  decree  againfl  him  ;  of  which  a  bill  of  fufpen- 
fion  was  pafled,  without  caution  or  confignation  ;  the  lonli 
being  of  opinion  that  the  decree  was  pronounced  by  an  in* 
competent  judge**.  And  in  a  ftill  later  cafe*,  the  court 
again  found,  that  juftices  of  peace  have  no  jurifdi£tion  in 
ordinary  queftions  of  debt.  In  one  cafe,  however,  a  de- 
ft 1 7129  January  24;  juftices  of  the  *<  upon  this  ground,  that  the  judicei 
peace  of  the  (hire  of  Ayr  and  their  «  ef  peace  are  not  competent  to 
fifcalagainft  the  town  of  Irvine  and  fe-  "judge  in  a^ons  upon  the  paifife 
▼eral  inhabitants  of  that  burgh.  For-  **  titles,  except  for  finall  debta,  ex« 
bc8.  "  prefsly  allowed   by  the  a^  par- 

fa  MS.  tit.  Juftices  of  Peace.  **  liamcnt  i66x,  to  be  purfued  before 

c  Forbes,    17 10,   December    15  ;    "  them." 
Ferfyth  againft  Ritchie.  Walter  For-        A  Agnes  Ramlay  againd  WiUiam 
fyth  purfued  Margaret  Steedman,  as    Fergus,  loth  February,  1756.     Fac. 
rcprefenting  her  deceafed  hufband,    ColL 

for  payment  of  a  debt  due  by  him.        ^  15th  June,  1790;  Robertfon  a- 
"*  The    lords  advocated  the   caufe  ;    gainft  Sheddan.    Fac  CoU. 
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€ice  of  the  iuftices,  for  the  fum  of  '^1.  i  os.  flerlinii:,  due  for      ^  ^ 
grafs-maU^  or  rent  for  pafture,  was  fuftained  ^  ;  but  whether  in  risdic- 
ic^eftof  the fuppofed  competencyof  the juftices  in  fuchquef-  st^^ctlt 
taOBty  or  of  their  jurifdi6lion  having  been  prorogated^  both  l^fTCRPRE. 
poistsbdng  pleaded,  does  not  appear.  This  decifion  was  not  ^"'* 
inifcrCdly  approved  of.     Lord  Gardenftone  remarks  :  *<  the 
^  loidsy  during  lad  feffion,  did  fuftain  a  decree  of  the  juf- 
"  &ces  for  a  imall  debt ;  a  precedent  which,  in  my  opinion, 
**  tends  to   a  dangerous  latitude.     As  we  have  no  poiucr  to 
•*  aiarfe  or  /imU  tie  extent  of  this  Jlatutory  jurifdiBion  ;  and 
"  in  every  cafe  it  will  be  an  arbitrary  queition,  wliat  is  to 
^  be  confidered  as  a  fniall  debt  within  the  powers  of  the 
"jaftices;     but  the   fafe,   fole,   and,  I   think,   the    found 
"principle   to   determine   the  powers   of  our  juftict's  of 
"  peace,  is,  "  that  they  have  no  power  or  jiirifdidion  be- 
'  yond  what  feme  law  or  flatute  has  exprefsly  commicied  to 

[  This  principle,  indeed,  the  court  of  feflion  have  not  only  in 
{cneral  adopted,  but  carried  fo  far  as  to  find  that  the  jultices 
of  peace  could  not  acquire  civil  jurifdi£lion  even  h^  prorogation^ 
that  is,  the  confent  of  both  the  litigating  parties  ^.  And  we 
hare  had  already  occafion  to  obferve,  that  the  fupreme  court 
have  uniformly  refufed  to  authorife  letters  of  horning  and  cap^ 
Inn  to  pafs  even  upon  the  regular  decrees  of  the  fefTions. 

a  24th January,  1769,  Millar againft  a  reclaiming  petition,  the  defender, 

BoTiL    The  court  **  repelled  the  rca-  for  the  firft  time  declined  the  jurif- 

'(oM  of  fufpcnfion,  and  found  the  didion  of  thejuftice»;  who  i  vpelicd 

*  letters  orderly  proceeded.*'  the  obje^ion,  and  decerned  in  terma 

b  MS.  tic  Juilicei.  of  the  libel.     An  ap{)eal  againd  this 

*  1759,  February  13;   Barclay  a-  judgment  was  difmifTcd  by  the  quar- 

fU'^  Chriftie.    The  adion  was  for  ter-ft  flions.    A  bill  of  advocation  be. 

pn-mcDt  of  a  legacy  of  lOoL  Scots,  ing   prefented,  the   lords  advocated 

TV  jufticcs  found   the   legacy   in-  the  caufc,  and  remitted  to  the  lord 

Indfdf  and  ordained  the  defender  ordinary  to  proceed  accordingly. 

to  depone  upon  the  paflive  titleti    In 

VJ.  I.  H 
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TBijiijD'  '^^  general  principle,  therefore!  of  their  having  no  civi 
miDic  rifdiftion,  unlefs  from  particular  ftatutes,  is  eftablifhc 
fTRrcTLY  concurring  decifions  of  the  fupreme  court,  and  can  nc 
iNTE&pac  be  (haken  by  that  confuetudinary  jurifdi£iion  aflumei 

them  in  fome  places  of  the  country,  which  naturally  i: 

duces  the  next  chapter. 


CHAP.  IV. 


OftkCivU  Jurisdiction  of  the  Sessions  undet^iht  Small  Debt 

Acts. 


li  VrO  human  code  of  law  can  be  without  imperfediions.      {  x< 
1^  If  it  be  commenfurate  to  the  extended  occafionsy  and  iJ'o^Ditf  o» 


•UMafAty 


bportant  buCnefs,  of  an  opulent  and  flouriChing  communi-  dbczoino 
If}  it  becomes,  from  the  expence  and  difficulties  of  litiga-  causes. 
tioD,  lefs  adapted  to  the  petty  claims  and  controverfies  that 
Uy  multiply,  and  neither  fafely  nor  juftly  can  be  over* 
looked. 


This  appears  even  in  the  cafe  of  our  neighbouring  coun-  WhyncccC 
try;  where  both  civil  and  criminal  jurifprudence  has  been  *^' 
fc  carefully  and  fuccefsfully  cultivated.  Yet  there,  "  if 
"  the  debt  exceeds  40s*  the  adtion  may  be  brought  in  a  fu- 
^  perior  court,  where,  if  conteded  or  defended,  the  ex- 
^  pence,  at  the  loweft  computation,  muft  be  upwards  of 
"  sol.  acrUng  ». 


a  Police  of  the  Metropolis,  by  Mr. 
Colqahoun ;  who  further  dates,  that 
*  in  the  count  j  of  Middlefei  alone, 
**  io  the  year  I793>  the  number  of 
"bailable  writs,  and  executions  for 
"debts,  I2 cm   jol.   to  20L  fterlin^. 


<*  amounted  to  no  lels  than  5719  i 
"  and  the  aggregate  amount  of  debts 
<*  fued  for,  was  the  fum  of  81,791!. 
•*  It  will  fcarccly  be  credited,**  he 
adds,  **  although  it  is  mod  unquef- 
"  tionably  true,  that  the  mere  cods 

Ha 
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tuMMAKT       ^^  ^^^^  "^  ftrangcrs,  in  a  certain  degree,  to  the  fame 
Moois  or   inconvenience,  which  however  affords  no  folid  objedUon  to 
•mam!"**   ^^^  judicial  eftablifhments  of  either  country,  but,  left  or 
CAUSES,      more,  muft  obtain,  wherever,  in  the  progrefs  of  affairs,  aiid 
under  the  aufpices  of  conilitutional  liberty,  law  has  grown 
into  a  fydem,  involving  the  (ludy  of  ftatutes  and  decifions^ 
and  ufagcs;  and  is  difpenfed,  according  to  fixed  principles,  bj 
judges,  who  are  prepared  for  their  fundtion  by  prpfeflional 
habits  and  erudition.  The  very  delays  and  difficulties, the  dan- 
gers and  expence  of  litigation,  Montefquieu  fcruples  not  to 
pronounce  the  price  which  each  individual  pays  for  the  fecure 
enjoyment  of  property  and  liberty  *.    They  afford,  then,  no 
juft  ground  of  difl;itisfa£lion  with,  far  lefs,  of  rafli  innovations 
of,  principles  of  law,  and  forms  of  procedure,  which  have 
been  held  facred  and  venerable  for  ages ;  which  are  fitted 
to  the  ft  ate  of  fociety  among  us ;  which  have  **  grown  wick . 
**  our  growth,  and  ftrengthened  with  our  ftrength/' 

But   they  render  it   a  wife   and   indifpenfible   meafure 

of  policy,  to  devife  a  particular  remedy  to  the  particular 

evil,   by  fome   lefs  expenfive   mode  of  fummarily  fettling 

petty  difputesy  by  the  equitable  award  of  men  of  found  fenfe. 

Tribuncaux  ^"^  integrity.     Various  expedients  have  been  employed  at 

dc  concilia-  diff*erent   times   for   attaining   this   objeft.      In  Denmark^ 

tiOQ. 

"  of  tlicfc  adions,  although  made  up,  lit^s  de  la  juftice,  par  rapport  a  1« 

*'  and    not   defci\'.cii    at  all,  would  peine   qu'a    un    citoyen  a  fe    faire 

"  anionnt  to  68.72^1  lU'rlint^ ;  and  if  rcudie  Ton  bien,  ou  a  obtenir  fatii- 

•*  d.ftii'lt.d.  the  a«/f:rcj'ato  expence  to  fadlion  dc  quclque  outrage,  Tout  ea 

"retovrr  }^i»7oi!.   iLerling,  muft  be  trouvcrez  fans  doute   trop;  ii  tous 

"  (ftrun^v.',*'  f.'y>  h.e,  *'  and  incredible  Ics  rcgaidez  dans  le  rapport  qa*ellet 

»*  as  i:   may   aj'pcar),  ro   Icfs   than  ont  avcc  la  liberte  ct  la  furete  det 

♦<a85,cx:5l.   fteilmir,  being  confidcr-  citoyens,  vous  en  trouverez  fouvcnt 

^  ably    mure   th^n    three   times   the  trop   peu ;    ct   vous  verrez   que  Ie« 

"  amount  of  the  di'bts  purfucd  for."  peine*,  Ics  dcpcnfes,  Ics  IoDgeurt,let 

Chap  xix,  p.  ^84,  &c.  dangers  mcmc  dc  la  juftice,  font  le 

a  De   Tefprit  oes   Loix.    Liv.  vi,  prix  que  cliaque  citoyen  donne  poor 

c.  II.    bi  vous  cxamlncz  Ics  forma-  fa  liberty. 


Ch.  IV.    Q/*/i&^  Small  Debt  Court.  117 

aoeording  to  a  late  writer  ■,  litigation  has  been  much  dimi-  ^^^J' 
m&ktA  in  the  ordinary  courts ;  and  much  benefit  has  been  modss  or 
apericnced   in   confequence  of  an  inditution,  introduced  si^'LL*** 
mdie  year  17959  which  he  terms  tribuneaux  de  conciliation  s  cauiei. 
coofifting  of  a  few  men  of  integrity  and  intelligence  in  the 
n^hbouriiood,  (but  Us  avocats  are  not  admitted  among  them) 
vhoy  within  the  period  of  eight  days  in  towns,  and  fifteen 
days  in  the  country,  determine  caufes  at  a  fmall  expence^ 
not  to  be  paid  unlefs  both  parties  acquiefce  in  their  deter- 
mination ;  which  then  only  has  the  force  of  a  decree.  Every 
ddzen  who,  for  the  period  of  eight  years,  zealoufly  difchar- 
gcs  the  duties  of  this  office,  obtains  honourable  marks  of 
diftiii£Hon. 

Justices  of  peace,  in  this  country,  have  been  but  recent- 
ly made  inftrumental  by  the  legiflature  in  promoting  the 
&me  important  purpofes. 

Oliver  Cromwell,  although  he  has  obtained  the  credit  Baronial 
of  infpiring  the  inftitution  of  juftices  of  peace  in  this  coun-  co«rtt. 
try  with  frefli  vigour,  yet,  in  tliis  particular,  chofe  to  employ 
Ac  different  expedient  of  baronial  courts;  which  he  efta* 
bliihed  in  each  barony,  for  determining,  by  an  affize,  all 
**  contra£b,  debts,  promifes,  and  trefpafles,  whatfoever, 
"  arifing  within  the  faid  manor  and  precinfis  thereof; 
^  provided  that  the  matter  in  demand  exceed  not  the  value 
"  of  forty  (hillings  ;  and  that  in  any  fuch  a£iion  or  trefpafs, 
**  the  freehold,  or  title  of  the  lands,  be  not  drawn  into  quef- 
**  tion  **."  This  court  was  to  be  held  every  three  weeks. 
Tlus  regulation,  whether  ever  a£ted  on  or  not,  expired  with 
its  author. 

But  juftices  of   peace,  though,  as   we  faid  above,  not 

*  Tableau  dcs  Etats  Danois,  par    from  that  writer,  will  be  found  in  ap- 
loa  PJerre  Cotteao*  vol.  i,  chap.  5,    pendiz,  iii,  Nu.  2. 
P*Se  196.    The  account  of  it  taken         b  1640,  3d  Nov.  Scober«  Adit. 

H3 
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sDMiiAKT  v^ft^<l  ^7  their    conftitution  with   anj  civil  jnrifcfiffioiiy 
MODxs  or  yet,  in  the  county  of  Edinburgh,  and  fome  other  places^ 
SMALL       ^^^9  P^A  ^^^  memory,  been  in  the  praflice  of  determining 
CAU8IS.     fmall  civil  claims,  not  exceeding  40I.  Scots,  or  3!.  6s.  8d. 
fterling.     This,  if  not  dire£lly  fandioned,  was  yet  far  from 
being  difcountenanced  by  the  fupreme  court ;  fuch  appear- 
ing to  be  the  ftrong  neceflity  of  fome  remedy  for  the  ex« 
pence  of  litigation  in  the  courts  of  common  law^  fo  op- 
preffive  in  fmall  caufes. 

i  *'  II.  As  the  reafon  of  exercifing  this  dubious  iuriiiii^on 

TUDiNAiT  was  merely  to  avoid  expence  and  delay,  the  procedure  was 
GiYiLjo-  quite  fummary.  There  was  no  libel;  but  merely  a  charge 
TioN.        by  a  meflenger  to  the  defender  to  appear.     <<  I 

*'  meflenger,  fununon,  warn,  and  charge  you  A  B,  to  com- 

*'  pear  before  his  majefty's  juftices  of  peace,  in 

*'  Ihire  of  Edinburgh,  at  Edinburgh,  the  day  of 

<*  ,  in  the  hour  of  caufe  ;  to  anfwer  at  the  inftance 

*•  of  ,  with  certification." 

The  meflenger's  return  bore  the  nature  of  the  claim  and 
fum  more  fpecifically. 

"  Upon  the  day  of  >  I  J-  R. 

*^  mefl!enger,  pafied,  and  lawfully  fummoned,  warned,  and 
*'  charged  A  B  to  compear  before  his  majedy's  juftices  of 
**  the  peace,  within  the  fhire  of  Edinburgh,  on  the 
**  of  ,  in  the  hour  of  caufe,  to  anfwer  at  the  in- 

**  ftance  of  J  M,  with  certification.  This  I  did,  by  deli- 
"  vering,"  &c.  There  was  no  induciae.  The  party  was 
charged  to  appear  the  next  day. 

In  Caufes  not  exceeding  ten  merks  Scots,  (eleven  (hil- 
lings and  one  third  of  a  penny  fterling)  it  was  underftood 
«    the  defender  was  to  appear  perfonally.     If  he  did  not  ap- 
pear, he  was  held  confefled,  unlefs  the  citation  had  only 
been  left  at  his  dwelling-place ;  in  which  cafe  a  fecond  ci- 
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tuion  ^htB  necefiaiy.     If  he  did  appear,  a  viva  voce  plead-  consuk. 
bg  took  place*     If  a  proof  was  neccflaryi  he  got  till  neit  tvoinaat 
coort  daj  to  bring  forward  hb  witneiTes. 


CITIL  JU- 
KI BDXC- 
TION. 


If  he  did  not  appear  on  fuch  fecond  citation,  or  on  the 
fitft  perfonal  citation  ;  or  if  he  appeared,  but  made  an  un- 
liicce&fiil  defence,  then  decree  was  pronounced  againft  him, 
cootaining  a  warrant  to  poind  his  eflfeds,  or  imprifon  his 
peribo,  if  he  did  not  pay  the  fum  contained  in  the  decree. 
Tlus  warrant  was  not  extraded  for  eight  days ;  and  the  ex- 
tiaft  might  be  prevented,  by  lodging  a  petition  with  the 
clerk  to  the  ordinary  court ;  or  if  the  df^cree  was  in  ab- 
fenoei  the  caufe  might  ftill  be  hesurd  on  payment  of  the  pre. 
lioiis  cxpence. 

If  the  decree  was  not  brought  under  review  within 
dght  cbys  from  its  date,  it  was  extraded.  No  charge  was 
given ;  but  the  conftable  or  meflenger  having  the  extra£i- 
cd  warrant  in  his  hand,  immediately  proceeded  to  poind  or 
imprifon ;  and,  in  like  manner,  when  a  reclaiming  petition 
was  refufed,  the  extraf^  might  be  taken  out  immediately. 

In  caufes  above  ten  merks,  the  procedure  was  fomewhat 
difierent.  In  that  cafe  it  was  optional  for  the  defender  ei- 
ther to  appear  perfonally,  or  give  in  defences,  figned  by  him- 
Cdf  or  his  agent.  Any  perfon  who  had  a  houfe  within  the 
]arifdx£tion,  and  a  mandate  from  the  party,  could  zQ:  as 
agent.  The  debate  was  thus  from  the  firft  fometimes  verbal 
and  fometimes  written.  The  decree  could  not  be  extra£^ed 
for  eight  days,  and  there  was  a  charge  to  the  defender  to  give 
obedience  to  the  decree  within  fifteen  days,  under  the  penal- 
ty of  poinding  and  arrefting. 

In  both  cafes  reclaiming  petitions  to  the  ordinary  court 
vcre  competent ;  but  in  cafes  exceeding  ten  merks,  extraft 
could  not  go  out  till  eight  days  after  the  refufal  of  any  fuch 

H4 
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^wKnut-     petition.    In  both  cafes  an  appeal  was  competent  to  the 
luoiNAST  quarter-fefiionsy  on  lodging  a  bond  of  caution,  or  fecurity, 
for  the  fum  in  difpute^  and  expences* 


CON 


CIVIL  JU- 

R180IC. 

TION. 


Even  in  caufes  under  ten  merks^  it  was  thus  in  the 
power  of  a  litigious  defender  to  have  the  proof,  as  well  as 
the  debate,  in  writing  ;  to  n  ultiply  petition  after  petition  : 
and,  after  appealing  to  the  quarter- feflions,  to  force  his  an^ 
tagonift  into  the  court  of  feffion.  Many  pounds  have  been 
thus  incurred  in  recovering  a  few  {hillings* 

{  3.  III.  The  inconveniencies,  as  well  as  dubious  legality^  of 

tjieViVit  t^^^  jurifdiftion,  and  the  benefits  which  it  feemed  to  pro- 
iMALL  mife,  under  proper  regulations,  together  with  the  example  of 
'the  E'lglifh  courts  of  confcience,  fuggefted  the  idea  of  our 
firCt  <<  fmall  debt  a£i."  Accordingly  tlie  ftatute,  35th  of  the 
king,  was  paiTed  by  way  of  experiment,  to  endure  for  five 
years.  And  having  been  found,  on  trial,  to  produce  the  ez« 
pefled  benefits,  a  perpetual  (lature  was  pafled,  corre^^ing 
the  former,  where  it  appeared  to  be  defeftive ;  and  extend- 
ing the  jurirdi£lion  of  the  court  from  caufes  not  exceeding 
3I.  6s.  8d.  (lerling,  to  thole  not  exceeding  5I.  (lerling. 

t  ^  IV.  In  explaining  this  ftatute,  it  feems  proper  to  infert  the 

ciRo  iii>39t  words  of  the  ftatute  itfelf ;  making  upon  each  fe£iion  fuch 
4^Tu\  remarks  as  appear  to  be  necefiary ;  and  particularly  noticing 
SMALL       jn  what  it  differs  from  the  former  ftatute,  as  well  as  the  dc- 

ftKBT  ACT 

'  cifions  which  have  been  pronounced  by  the  fupreme  court 
upon  both. 

*^jin  oEi  for  the  more  eafy  and  expeditious  recovery  of  fmall 
*'  debts  ^  and  determining  fmall  caufes ^  in  that  part  of  Great 
**  Britain  coiled  Scotland* — [30th  May  1800.] 

In  the  title  of  the  former  aft,  35  Geo,  III,  c.  123,  the 
words  recovery  of  fmall  debts,  and  determining  of  fmall  caufes, 
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followed  with  this  qualification, "  ariGng  from  perfonal      {  4- 
«  contraa  or  obligation.''    Sec  under,  the  fecond  fcftion  of  «o*!l.^ 
thisftatute. 

^  Whereas  the  regulations  introduced  by  the  a£i>  made  Preuiibk. 
"  in  die  thirty-fifrh  year  of  the  reign  of  his  prefent  majef- 
"  ^»J^  ^  ''^^  ^9fy  ^^^  expetUtious  recovery  of  fmall  debts ^ 
"  mi  ietertmmng  fmall  caufes  arifing  out  of  perfonal  contraQ  or 
"  tkBgation^  in  that  part  of  Great  Britain  called  Scotland^  and 
^  vhidi  a£i  is  near  ezpiringy  having  in  general  been  found 
"  ofefnl  and  beneficial  to  the  public,  it  is  proper  that  they 
^  ihoold  be  renewed  and  made  perpetual,  with  fuch  amend- 
"  mencs  as  experience  has  fuggefted,  and  that  other  and 
'  fiuther  regulations  (hould  be  made  for  attaining  the  fame 
^  lalotary  ends  ;  may  it  therefore  pleafe  your  majefty  that  it 
"  may  beena&ed  ;  and  be  it  enaded  by  the  king^s  moft  ez- 

*  cdlent  majefty,  by  and  with  the  advice  and  confent  of  the 

*  loids  fjnritual  and  temporal,  and  commons,  in  this  pre- 
^  fan  parliament  aflcmbled,  and  by  the  authority  of  the 

*  £une,  that  all  caufes  and  complaints  brought  under  the 
^  auihority  of  the  faid  a£i,  and  depending  at  the  com- 
^  menoement  of  this  ad,  (hall  be  carried  on  to  a  conclufion, 
"  according  to  the  rules  thereby  prefcribed,  notwithftanding 
"  tUs  prefent  aa.** 

"  IL  And  be  it  ena£l:ed,  that  from  and  after  the  firft  day 
^  of  June  one  thou&nd  eight  hundred,  (which  is  hereby  de- 
"  dared  to  be  the  commencement  of  this  z(k)  it  ihall  be 
^  hwfiil  and  competent  for  any  two  or  more  of  his  maje^- 
^  vf%  juftices  of  peace  in  that  part  of  Great  Britain  called 
^  Scotland,  within  their  refpefiive  counties  or  ftewartriesj 
"  to  hear,  try,  and  determine,  as  fhall  appear  to  them  agree- 
"  able  to  equity  and  good  confcience,  all  caufes  and  com- 
"  plaints  brought  before  them,  concerning  the  recovery  of 
'  debts,  or  the  making  effefiual  any  demand :  provided  al- 
^  ways,  that  the  debt  or  demand  fliall  not  exceed  the  value 
"  of  five  pounds  fterling  exclufive  of  cofts,  and  tliat  in  a 
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l4«      ^^  fammarjr  way,  as  more  particularly  herein  after  nieii*^ 
oro.iii.         tioned. 

Thb  words  itjball  be  competent  and  lawful  exprefs  the  pe- 
remptory will  of  the  legiflature  that  courts  be  held  regolaiif 
in  the  difierent  counties,  in  terms  of  this  z6t ;  and  by  ao 
means  leave  it  in  the  option  of  the  juftices  of  peace  to  holt. 
fuch  courts  or  not,  as  they  may  deem  proper.  Afithoriti 
and  powers  are  not  conferred  on  magiftrates  and  public  offi* 
cers  for  the  fake  of  themfelves  indiriduallyi  but  of  the  com* 
munlty.  Powers  always  infer  correfponding  dutUs.  Under 
thefe  words,  then,  the  juftices  of  each  county  are  felemnl^ 
charged  to  form  arrangements  for  holding  r^ular  comlMf 
under  the  fmali  debt  zGt.  Nothing  can  more  direMj  tea^; 
to  counterad  and  fruftrate  the  benign  yiews  of  the  lq;iiM^ 
ture  in  framing  this  a£b ;  nodiing  can  be  more  fCKatiom; 
and  injurious  to  that  clafs  of  perfons  for  whofe  beiioof  )fe: 
was  principally  intended,  than  irregularity  in  holding  lUt 
courts ;  and,  after  parties  are  aflembled,  adjournments  £br 
want  of  a  quorum.  The  ftatute  muft  do  harm,  rather  thaa 
good,  without  fcrupulous  attention  to  this  matter. 

The  words,  eqmty  and  a  good  conjcience*,  it  is  of  g^caiCi. 
importance,  corre£Uy,  to  underftand;  that,  on  the  one  hand^^ 
inexperience  in  the  dodrines  and  procedure  of  courts  «t 
law,  may  not  deter  gentlemen  of  found  judgment  and  inltvC; 
grity  from  undertaking  this  honourable  and  ufeful  dntyr 
while,  on  the  other  hand,  nothing  can  more  diredly'tend  iid 
bring  the  inftitution  into  difcredit  and  negled,  than  an|^ 
idea  diat  the  judges,  under  the  fm^l  debt  ad,  are  not  undl^ 
the  fame  obligation  with  other  judges  to  decide  qaeftioM 
of  fzGt  according  to  the  proof  of  the  hA ;  and  queftions  oil 
relerancy  or  law,  according  to  the  nature  of  die  i^jlife* 

«  A  phnfe  iSeriTcd  £rom  the  OeuU  debt  ad  of  the  city  of  JLondoB.    0 
J.  I,  ap.  15, 


til.  IV.    Qfl&r  Small  DsBT  Court.  123 

'TI1C7  arc  to  •»  try,  hear,  and  detennine^  "  caufes  and  complaints^     \^ 

"  amceniing  the  recovery  of  debts,  or  the  making  cfieduai  «k^  iu. 

*  any  demand  that  fliaU  not  exceed,"   &c.      But  every 

"  caofe,"  *«  complaint,'*  or  "  demand,"  muft  involve  fomc 

cwmoteify  touching  either  the  iz6t  or  the  hw.     And  this 

aftfiibje£ls  to  this  new  judicature  thofe  of  a  certain  defcrip- 

liiD,  fix.  not  exceeding  5I.  fterling ;  which  **  demands,  caufes^ 

^  at  compbdnts,"  before  the  credion  of  this  judicature 

vac  (and  but  for  it  would  ftill  be)  decided  by  the  judge 

uidiimy*    But  though  they  are  decided  more  cheaply  and 

rumfiiiiwflj^  more  fuitably  to  the  fmallnefs  of  the  cauie,  as 

wtH  at  beneficially  for  all  concerned,  ftill  the  thing  to  be 

whether  by  this  court,  or  by  the  judge  ordinary, 

be  difierent  \  it  muft  be  either  a  matter  of  fa£l,  or  a 

of  right*    In  either  cafe,  this  z€t  intrufts  to  private 

although  they  may  not  be  learned  in  the  law^  the 

of  deciding  the  caufe  according  to  the  beft  of  their 

kw^edge  and  convi^on,  upon  attentively  confidering  the 

dreomftances  of  the  cafe. 

But  thefe  words,  '^  equity  and  a  good  confcience,''  do  not 
aathorife  them  to  decide  contrary  to  the  law,  or  contrary  to  the 
fnof  of  the  fa£t,from  ideas  of  abftrad  equity;  as  the  fuppofed 
irinunanity  of  a  legal  demand,  or  conGderations  arifing  from 
&e  relative  fituati<m  of  parties ;  one  of  whom  may  be  rich,  and 
Ac  other  poor,  but  who  have  an  equal  right  to  the  aid  and 
inicdioo  of  the  law.  Whether  the  creditor  a£ls  harflily  or 
eoomiendablj  in  malung  his  demand  for  full  payment ;  whe* 
Act  the  deciding  one  way  or  another  would  be  a  great  advan^ 
til' to  the  one  party,  and  a  trifling  inconvenience  to  the  other; 
ifkf  and  fuch  like,  are  inquiries  which  the  words  alluded  to 
g|ic  juftices  of  peace  no  title  to  enter  into,  and  which  are  pro- 
per only  for  the  private  individual  in  direfting  his  own  con- 
iift.  Although  it  was  a  celebrated  maxim  of  the  ancient 
ttxaEfts,  not  to  purfue  a  fmalier  good  to  one's  felf,  at  the 
opence  of  a  greater  evil  to  others;  or,  as  improved  in 
faiptore,  to  behave  to  others,  as  we  would  wi(h  others  to 
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§4*  behave  to  us;  yet  fuch  balancing  of  the  circumftanpea 
Gt;  III.  and  morality  of  two  litigants,  belongs  not  to  the  judge  di 
ciding  with  regard  to  the  rights  of  others.  Whether  the.pn 
fecution  on  the  one  hand,  or  the  defence  on  the  other^  l! 
gentlemanlike,  grateful,  commendable,  or  the  contrary,  cm 
not  enter  into  view  in  the  decifion,  which  muft  folely  depcfl 
(as  the  cafe  may  be),  either  upon  the  proof  of  the  h&^^i 
the  real  merits  of  the  point  of  right. 

Accordingly,  the  lords  of  council  and  feffion  themielic 
arrogate  no  fuch  difcretionary  or  arbitrary  power,  althoii|^ 
they  be  entrufted  with  the  higheft  equitable  jurifdi£tion,aB|i 
are  faid  to  poflefs  a  nobiU  ofidumi  which,  ill  underftood,  pR| 
▼oked  the  acrimonious  animadverlion  of  two  diftinguiihql 
names  in  our  literary  annals  ^.  Thus,  in  a  late  inftanei 
a  woman,  was  married  to  a  man  who  foon  after  becaiH 
infolvent.  His  creditors  had  the  benefit  of  her  fortmj 
(he  wiihed  to  retain  a  cheft  of  drawers,  bed-clothes,  tabl^ 
linen,  and  other  articles,  zs paraphernalia^  j  and  as  this  wit 
giving  that  word  a  more  extcnfive  application  than  Aji(k  hv 
warranted,  (he  exprefsly  threw  herfelf  upon  the  equitabk 
powers,  and  the  fuppofed  mbile  officium  of  the  court.  Bfl 
it  was  obferved  from  the  chair,  that  though  the  cafe  w« 
hard,  and  the  creditors  appeared  not  to  be  a£iing  a  very  li 

*  Buchaa.  Rer.  Scot.  Hift.  lib.  14,  "  rel,  but  all  the  ornaments  of  drd 

p.  467,  ed.  8to.  "  proper  to  a  woman *8  perfoo;  t 

Dr.  Stuart's  Public  Law  and  Con-  **  neckcloth,  earnbgt,  breaft  or  afl 

ftitutional  Hiftorf  of  Scotland,  note  **  jewels,  given  bj  her  bufband  • 

XIX.  «  her  either  before  or  after  manraip 

h  Paraphernalia  (from  the  Greek  **  But  things  of  promifcuous  life  1 

v«^  and  fi^)  in  the  civil  law  meant  <*  man  and  wife,  #y.  gr,  wmtch,  jewel 

every  thing  belonging  to  the  wife,  **  medals,  plate,  and  even  the  rcpiH 

pmUr  dttem.    Ulpian  in  /.  iz,  {  2,  ^  **  tories  for  holding  parapbenaU^  al 

Dtjnrt  iai^  In  our  law  it  meant  thofc  **  not  paraphernal,   nnleis    they  1 

moveables  which  continue  the  pro-  **  made    fuch  by  the  bridegroooft 

perty  of  the  wife  after  marriage ;  in.  **  giving  them  to  the  brick  heftrt  m^ 

eluding  the  whole  vefHtms<,  or  mmmdits  **  M  the  marriage-day/'     Eifk»  b» 

mulit^rui   which  means  **  not  only  tit.  6,  $  15. 
**  che  body  cloths  and  wearing  appa. 
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knl  or  commradable  pait|  yet  that  was  a  matter  which      \  4- 

dU  entirely  in  their  own  difcretion,  as  the  court  had  no  o£o."ii.^ 

pver  to  give  away  the  property  of  litigants,  or  to  be 

bnl  at  the  expence  of  others  *.     If  the  fupreme  tribunal 

idel(  the  grand  jury  of  the   nation,  be  thus  limited   in 

Aedaemination  of  private  caufes,  it  will  not  appear  very 

fnlnUe  that  it  could  be  intended  to  give  the  fmall  debt 

nnt  a  more   arbitrary  power,  which   would   be  no  lefs 

pinbil  to  the  judge  than  unfafe  to  the  lieges,  and  be- 

CODC  the  fruitful  parent  of  animoGty,  difcontent,  and  of 

cA  more  than  fufficient  to  counterbalance  any  inconve- 

liaices  it  could  prevent.     Such  a  power,  or  latitude,  of  go- 

if  beyond  the  caufe  in  deciding  it,  an  eminent  judge  and 

Pttnted  writer  calls  '*  that  mod  tremendous  and  moft 

"Jugerous  power,  the  difcretion  of  the  judge  ^j**  and  a 

U  chief  juftice  of  England  has  defcribed  it  as  the  law  of 

'  tpants ;  always  unknoMrn ;  different  in  different  men.    It 

'ii  cafual,  and  depends  upon   conflitution,  temper,  and 

'pflioD.     In  the  beft  it  is  often  caprice  ;  in  the  worfl  it  is 

"mryvice,  folly  and  paflion,  to  which  human  nature  is 

■  EaUe  ^r    **  Difcretion"  (obferves  another  learned  judge) 

indie  only  fenfe  in  which  it  can  properly  belong  to  judges, 

'isafcience  and  underftanding  of  diflinguifhing  and  dif- 

"  ccming  between  falfehood  and  truth,  &c.  and  not  to  do 

"  xcording  to  arbitrary  will  and  private  afFedtion**." 

These  words,  then,  cannot  lead  us  to  imagine  that  the 
famere  of  this  moft  excellent  ftatute  intended  to  ere£l  a 
pwy  tyranny  in  each  diftrid.  They  were  meant  merely 
^  Egnify  the  fummary  procedure  of  this  judicature ;  its 
Mom  from  the  trammels  and  forms  and  review  which 
°»Ik  litigation  fo  tedious  and  expenfive  in  courts  of 
''^\  and  in  particular,  certain  equitable  and  extraordinary 

'  '^3i  K'lv.  14,  Beatrix  Hervat.  the  cafe  Dee  v.  Kcrfey  ;  Morgan's 

^  Sir  William  Joncb*  Law  of  Bail-  Law  of  EvMence,  p.  284.     See  alfo 

^'^ ^  ij.  judge Blackftone,  ▼. iii, p. 419,  &c. 

^  Urd  Canibdcn'*   Argumtnt  ia  ^  Ibid.  5,  Co.  100.  A.  Rooke's  cafe. 
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39  \w  40  power8»  which  the  a£k  itfelf  cofifers  upon  them  irith  Ai 
•»••  in.     moft  £gdutary  Qonfequences ;  as,  for  example,  where  cncvoB 
ftancef  require  it,  to  make  the  fum  awarded  payable  by  ia 
ftalments  \  of  which  more  fully  afterwards. 

Perhaps,  alfo,  thofe  words  may  give  them  (bme  ladtoA 
in  the  matter  of  evidence,  freeing  them  from  the  necelE^ 
of  fcrupulous  attention  to  nice  obje£iions,  in  point  of  h^j 
to  the  evidence  produced,  whether  witnefies  or  writs;  pR||i 
vided  only,  under  a  general  view  of  the  whole,  they  Vk 
convinced,  as  jurymen  or  arbttersi  of  the  truth  of  the  fifl 
in  controverfy  before  them. 

But  this  difcretionary  power,  (if  it  at  all  obtain)  eveni 
matters  of  evidence,  muft  not  be  carried  fan  Thus,  Co 
example,  an  a£iion  is  brought  for  payment  of  an  accoua 
more  than  three  years  after  the  date  of  the  laft  article  in  i 
Though  the  (hort  prefcriptions  are  not  extin^ions  of  d 
debt,  ftridly  fpeaking,  but  of  the  mode  of  proof  only^  f 
they  are  fo  generally  known,  and  firmly  eilabliflied,  and 
indifpcnfible  to  the  preventing  of  fraud  and  impofition^  pi 
ticularly  in  fmall  caufes,  that  the  juftices  would  not  thii 
themfelves  at  liberty,  more  than  the  judge  ordinary,  to  1 
low  a  general  proof  of  a  prefcribed  debt,  inftead  of  reqoirii 
it  to  be  proved  by  the  defender's  writ  or  oath.  Neither,  pc 
haps,  would  they  be  warranted  in  reding  folely  upon  d 
teftimony  of  one  witnefs  \  our  law  repoGng  confidence  on 
in  the  concurring  evidence  of  two  witnefles.  Unlefs,  tha 
fore,  in  fome  of  thofe  cafes  in  which  Britifli  ftatutes  ha 
required  credit  to  be  given  to  one  witnefs,  perhaps  juflic 
of  peace  ought  not  to  difpenfe  with  fo  eftablifhed  a  mazi 
of  our  law  of  evidence.  Be  this  however  as  it  may, 
is  certain,  that  nothing  whatever  can  enter  into  the  jiid 
ment  of  the  fmall  debt  court  in  deciding  a  caufe,  but  t 
point  in  controverfy  ;  be  it  a  matter^  of  fa£t  in  queftions 
fa£t,  or  a  matter  of  right  in  queftions  of  law. 
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Tbese  wonli^  ^  all  caufes  and  complaints  brought  bifrn  thim  ^^J^^  ^ 
"munk^  iU  r§covery  of  dibiSf  or  the  ftiaking  iffeOual  any  oio.  ui. 
'  imaai^  vere  followed  in  the  former  a£l  by  the  farther 
Jdbijptiaii,  '<  arifing  out  of  perfonal  contra£t  or  obligation  j*' 
vUch  words  were  omitted,  as  feeming  to  imply  a  more  li« 
Md  conftmAion  of  the  ftatute  than  appeared  to  be  expe* 
in  or  neccflery.  Under  the  prefent  ad,  therefore,  all 
fKftkias  vhatever,  not  fpecially  excepted,  and  not  exceed- 
ifdieftatutable  fam,  are  competent  before  the  fmall  debt 
ttBt-  The  fupreme  court  have  pronounced  fome  decifions 
vUcb  it  may  be  proper  here  to  mention. 

The  treafurer  of  the  poor  for  the  parifh  of  Avondale 
buf^  an  a£lion  againft  the  minifter  of  that  parifli  before 
lieffioD  of  the  juftices  of  peace,  held  under  the  35  George 
11^  concluding  for  3I.  6s.  8d.  as  the  proportion  alleged  to  be- 
\mg  to  the  poor  of  the  parifli  of  the  money  arifing  from 
Ae  proclamation  of  banns  of  marriage,  and  regiftration  of 
IMii  from  Martinmas  1794  till  Whitfunday  1795,  with  6s. 
lofing  of  expcnces  of  procefs.  The  juftices  pronounced  de- 
CMC  far  payment,  in  terms  of  the  libel.  In  a  bill  of  fufpenfion, 
the  defender  pleaded,  that  the  juft  conftruAion  of  the  fta- 
(■e  embraced  only  fmall  caufes  arifing  from  bargains,  ac- 
cmmti,  wages,  &c.  By  the  charger,  it  was  faid  to  compre- 
kad  all  cafes  whatever,  which  refolve  into  a  queftion  of 
Ut,  or  into  a  perfonal  obligation  to  pay  a  fum  of  money, 
or  wUcK  are  of  a  declaratory  nature.  The  late  lord  Swin- 
son,  who  IS  faid  to  have  had  the  merit  of  firft  fuggefting 
Ac  Scottifli  fmall  debt  ad,  exprefled  himfelf  very  clearly  of 
Qfinkyn  that  this  cafe  did  not  fall  under  it  \  but  the  court 
vai  of  a  different  opinion.  The  letters  of  courfe  were 
faad  orderly  proceeded  *• 

The  prefent   ad,  which  purpofely  omits  the  difputed 
voids,  clearly  comprehends  all  caufes  whatever  not  exceed- 

*  Tliomai  Hamilton  againft  the  rev.  John  Scott,  1797,  Dec.  5.    Fac  ColL 
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}  4*  ing  5!.  fterlingy  and  not  fpecially  excepted.  TUs  was  tb 
6C0.  iiL  opinion  of  the  fupreme  court,  in  the  cafe  of  a  decree  of  ds 
juftices  for  2I.  is.  8d.  fterling ;  which  was  brought  und« 
review  by  reduAion,  and  was  dated  to  have  proceeded  a 
the  footing,  not  that  the  defender  owed  the  debt  hirofelf,bi 
that  he  was  liable  for  it  as  a  debt  of  his  father  and  mother^ 
having  intromitted  with  their  efFeds.  Some  of  the  judgi 
viewing  it  as  a  queftion  of  pajftve  titles^  and  tending  to  fi 
upon  the  party  a  general  reprefentation  of  his  father,  a 
prefled  doubts  whether  it  fell  under  the  defcription  of  caofi 
included  in  the  ad.  But  the  court  in  general  did  not  enlfe 
into  this  idea  ;  which  appeared  too  much  to  narrow  and  liini 
the  (latute,  as  fcarcely  a  cafe  could  occur  which  might  no 
be  faid  to  involve  a  point  of  law.  Their  lordihips  repelled  di 
reafons  of  reduflion  *• 

The  court  were  of  the  fame  opinion  in  the  ftill  moi 
doubtful  cafe,  of  a  libel  brought  before  the  juftices  of  peai 
for  the  county  of  Stirling  \  ftating,  that  "  the  defender  w! 
•*  juftly  addcbted,  and  rcfting  owing  to  the  complainer  d 
"  fum  of  5I.  19s.  6^.  fterling,  which  is  hereby  reftrided 
**  5I.  o/"  damages  y  for  fraudulently  taking  up  money ^  and  alb^ 
**  ing  another  mejfenger  to  do  the  fame^  in  the  caufe  of  \x\ 
**  burrows,  and  keeping  up  bond  of  caution  ;  by  whw 
**  means  the  complainer's  wife,  Janet  Turnbull,  was  coi 
**  mitted  to  prifon,  when  in  a  bad  ftate  of  health.'*  Ai 
the  libel  concludes  for  the  faid  fum,  with  intereft  and  c 
pcnces.  The  juftices  gave  decree  againft  him  for  3I.  The  d 
fender  pleaded,  in  a  bill  of  advocation,  that  the  libel,  co 
taining  a  charge  of  fraud,  and  impropriety  of  condu£^  in  I 
official  capacity,  involved  a  queftion  of  more  importan 
than  could  competently  be  determined  by  the  juftices  und 
the  fmall  debt  aft.  But  their  lordftiips  refufed  the  bill 
advocation  ;  in  refpcdt  the  fraud  was  not  judged  of  to  a 
other  efFeft  than  ordering  rcftitution  of  the  money  which  alo 
was  concluded  for  ^. 

*  JohnOon  agninft  Kcllow,  1803,  Jan.  19. 
^  John  Brown  a^^iiift  Laurence  Turnbull.     February*  i8oi. 
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tiOriDMD  the  debts  or  demand  Jball  not  exceed  the  value  of      {4. 
fm  ftmdi  Jlerling^  exclufive  of  cojls^  the  former  a£l  limited  a^^"f/^ 
ikiim  to  40L  Scots,  or  3I.  6s.  8d.     The  advantages  found 
toirfolt  fircxn  the  firft  ad,  induced  the  Icgiflature  in  the  pre- 
fataft  to  extend  the  funis  *. 

But  the  caafe  muft  not  exceed   the   fum  fpecified  in 
Ae  a£L    It  is  not  competent  to   divide  the  fum  in  dif« 
fMe  fbr  the  purpofe  of  raifing  feveral  a£lions  before  the 
jiUcci.    Such  an  attempt  was  (Irongly  reprobated  in  a  cafe 
lktt/U(Bnder  the  former  a&  ^.   Within  a  period  of  no  more 
tbn  13  years,  about  40  fmall  feus  had  been  granted  upon  the 
of  the  countefs  of  Loudon  for  fcu-ducies  of  8  s.  or  9s. 
In  the  bargain  it  had  not  been  mentioned  whether 
the  expence  of  the  feu-rights  was  to  be  paid  by  the  fuperior 
«  vafial,  or  by  both  of  them.    The  feuars  had  Jong  demand- 
el  dieir  fen-rights.     The  fa£lor  at  length  aflembled  them 
topdier,  and  prefented  to  them,  not  only  feu-difpofitions, 
bicfeifines  taken  thereon,  which  he  refufed  to  deliver,  un- 
ids  they  paid  him  the  expence  of  the  charters  and  infeft- 
neats.  This  the  feuars  refufed,  alleging  they  h:id  given  no  or- 
dosto  take  die  infeftments.    Separate  a£lions  were  brought 
kfeie  the  juftices  againft  each  of  the  feuars  at  the  inllance 

*  Blr.Colqahoun  propofes  that  the  <*  tcrmine,^/r.7//jp  hy  a  jury ^  all  a&iont 

jdUcn  of  peace   of  the   county   of  **  of  debt  under  50I.  and  to  tax  the 

IGddleicx  ihould  be  empowered  fin.  *  cods  in   propcrtion  to  the  amount 

lilyai  determine  caufcs  to  the  extent  "  of  the  vcrdiA  great  benefits  would 

^  50L  fterling.    «•  If,  inftead  of  the  ••  refult  to  the  public.**     Ibid,  p.587. 

■  nrious  iaferior  conrti  for  the  re-  The  author  is  here  fpeukmg  oi  what 

*  covery  of  debts  (exclnlive  of  the  would  be  proper  for  Loudon ;    but 

*  coKts  of  confcicncc)  which  are  of  whatever  miy  be  the  jufllce  of  the 
"  very  limited  ufe,  on  account  of  ap-  remark,  it  is  plain  that  in  this  coun- 
^  peak  lying  in  all  a&ion^  above  5L  try  the  fum  could  not  ac  prefcnt,  with 

*  laliBg — the  joAices,  in  the  gene,  propriety*  be  taifed  above  5}.  Oerling. 
'  lal  fefliont  of  the  peace,  fpeciuUy  ^  20th  December,  179^:  John  An- 

ir^vri,  were  to  hear  and  dc-    derfon  and  others  feuars  in  Dalvil. 

Vtl  I  I 
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2^  both  of  the  writer  to  the  fignet  and  of  the  country  agent;  the 
010,  III,  one  for  the  expence  of  the  feu-difpofitions,  and  the  other  for 
that  of  the  feifines.  The  juftices,  in  terms  of  the  feveral  libelst 
pronounced  decree  againft  the  feuars,  who  offered  a  hill  of  ad- 
Tocation,  or  fufpenfion,  praying  **  for  letters  of  advocation,  m 
**  cafe  of  no  extraft,  and  that  the  fame  (hall  be  judged  com* 
'^  petent  by  your  lordiliips,  where  a  general  point  of  im- 
'*  portance,  more  than  a  fum  of  money,  i«  in  qtieftion  ;  at 
*^  otherwayS)  upon  letters  of  Jufpenfion  on  coupon  in  common 
^  form."  Lord  Stonefield,  ordinary,  refufed  the  bill.  Bnt 
on  adviGng  a  reclaiming  petition,  with  anfwerSf  the  couit 
pt^ed  the  Mil  as  an  advocation  without  a  difienting  voice, 

Obserfed  *^  on  the  bench. — ^The  two  claims,  viz.  mak- 
^  ing  out  the  difpofition  and  infeftment  thereon,  could  not 
^  be  disjoined.  Two  perfons,  it  13  alleged,  were  employed 
^  under  the  counteCi.  It  maizes  no  difference  whether  two 
^  or  a  dozen  were  employed  i  it  was  in  one  bufineis  %  the 
^  bStfx  wiihing  to  recover  payment  for  both  eafily,  ads  fion 
^  both  feparately  in  each  of  their  names.  This  was  inak- 
^*  ing  an  unfair  ufe  of  the  z€t  of  parliament." 

This  cafe  was  determined  under  the  former  a&  ;  but  ih^ 
iame  principle  applies  under  the  prefent ;  and  it  feems  pn>» 
per  to  mention  it,  as  the  court  confidercd  it  as  a  cafe  of  im^ 
portancc« 

It  was  farther  mentioned  from  the  bench,  that  iktjmall 
deie  Jt3  was  not  intended  to  reguUte  gucftioas  rdative  tm 
finuLil  rights,  but  only  Cmall  queftions  of  debt.  Even  this 
ground  alio  applies  to  the  prefem  ad,  thoi^  omitting  die 
words  pcrfooal  obligatiQa  or  contrail ;  and,  as  wc  have  toa^ 
imkrftood  by  the  ooort,  to  extend  to  all  cafies  not  ■"cHtilnl 
within  the  fpedal  cxccpcioQS>  wiiich  htt  howtia  irachiic  all 
cafcs  of  hezicabk  rights. 
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«  in.  And  be  it  ena£led,  that  all  fuch  caufes  fliall  pro-     ^J^ 

*  ceed  opcm  petition  ^  or  complaint,  ftating  fhortly  the  caufe  ceo.  m. 
**  or  ground  of  a^lion,  and  concluding  againft  the  defend* 

"  tti  which  petition  or  complaint  being  figned  by  the  juf- 
"  dee  of  peace  clerk^  or  any  deputy  by  him  appointed,  or 
^  io  cafe  of  his  failing  to  appoint,  by  a  clerk  to  be  appoint- 
"  ed  within  the  refpe£live  diftri£is,  as  herein  after  mention- 
'^  ed,  fliall  be  a  warrant  for  any  conftable  or  peace  officer 
^  lor  fiunmoning  the  defender  to  appear  and  anfwer  at  the 
**  neit  meeting  of  the  juftices  of  peace  in  the  diftridl  of 
^  the  county  or  ftewartry  where  the  defender  refides,  the 
''  iame  not  being  fooner  than  upon  the  fixth  day  after  the 
^  date  of  the  citation,  and  alfo  for  fummoning  witnefles  to 
**  the  fame  day  and  place :  provided  always,  that  a  copy  of  the 
'  bid  petition  or  complaint,  with  the  citation  annexed,  and 

*  aUb  a  copy  of  the  account,  document  of  debt,  or  ftate  of 
**  the  demand,  with  the  names  of  the  witnefles,  or  other 

*  means  of  proof,  fliall  be  delivered  by  a  conftable  or  peace 
**  officer  to  the  defender  perfonally,  or  at  his  dwelling-houfe 
**  or  place  of  abode ;  in  which  laft  cafe,  if  the  defender 
"  Ikall  not  appear,  he  fliall  be  cited  a  fecond  time  perfonal* 
^  If ,  or  at  his  dwelling-houfe  or  place  of  abode,  upon  the 
**  words  de  novo  being  either  fubjoined  to  the  original  peti- 
**  tkm,  and  figned  by  any  one  juftice  of  the  peace,  or  writ- 
''  tea  in  the  procedure-book  kept  by  (he  clerk,  and  figned 
**  bf  the  juftices,  to  appear  either  at  the  next  ftated  meet- 
^  ii^  or  at  a  meeting  to  be  held  by  adjournment  for  that 
**  parpofe,  and  fixed  by  the  juftices  at  the  firft  diet,  which 

*  fecond  meeting  fliall  not  be  fooner  than  three  days  from 
"die  date  of  the  firft,  or,  in  default,  to  be  held  as  confefling 
^'  die  debt  or  juftice  of  the  demand  ;  and  the  conftable  or 
^  peace  officer  fliall,  in  both  cafes,  return  an  execution  of 
**  dtation  figned  by  him,  or  fliall  appear  and  give  evidence 
"  vpoQ  oath  of  his  having  duly  cited  the  defender  in  maxN 

^  For  thefe  ice  appendix. 

la 


lit  The  Offices  m  Genial         Booi 

fo  A¥w  40  "  ^^^  aforcfaid  :  provided  ncvcrthclcft,  that  if  the  dcfc 

•f 0.  III.     <<  (hall  appear  at  any  time  before  fuch  fecond  citation^ 

^^  the  parties  and  witnefTes  (hall  be  then  ready,  th^  ju( 

^*  may  proceed  to  hear  and  determine  the  caafe." 

^*  All  fuch  caufes  (hall  proceed  upon  petition  ot 
^*  plaint^  dating,"  &c.  The  libel  or  complaint  ought 
to  enter  into  any  detail,  but  merely  mention  the  gr< 
of  aAion,  and  the  conclufion,  that  the  fame  may  b^ 
foundation  for  a  decree ;  the  intention  of  the  ftatnti 
ing,  that  the  defence,  and  all  information  concetning 
cumftanceS}  and  all  fa£ts  and  arguments  on  both  fide 
to  be  dated  Tcrbally  in  the  prefence  of  the  court :  t 
for  example,  in  an  a£tion  brought  by  a  merchant  for 
ment  of  an  account,  the  complaint  ought  only  to  fp 
the  fum  duCt  ^"^  Tef^r  to  the  account,  a  copy  of  ^m 
ought  to  bo  ferved  on  the  defendant,  and  the  accooi 
fdf  lodged  with  the  claim,  or  produced  in  court  at  ca 
the  CAufe*  But  the  complaint  ought  to  enter  int^  no  | 
cuUrs  \  fuch  as  communit  gs  between  the  parties,  or 
nefs  of  the  priofs*  or  ingratitude  of  the  defender,  but  1 
ly  thai  fuck  a  fum  is  owing.  It  may  be  made  out  in  thi 
)owii>g  fbm* 

^  Unto  the  hooownUe  his  majefty's  joftkes  of  peac 
^  the  llwre  compkins 

^  ihM  where  b  jnftly  ad 

^  <%{»  Tellinji:^  and  owing«  t^e  oo»npUiner  Ae  fum  of 
^  mkkh  he  lefutV^  10  pay,  cnlefe  compe 

*  Afte^^*^  :K^  ibisd  oe|:!u  and  ft 

^  Sr  Jev^ipFtK^  juad  ccAairwd  to  oule  paToxoi  to  die  < 
^  fhaMTT  of  die  j^feo^'i^  feci*  witk  ei^Timces^* 


•  Which  fetMcr  oe  ^?iaffc^  Nmn:  fjriei,  Ac 


nustzrhi  iw  jfr^ffiOft  v^  j:f*thiir. 
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The  fonns  of  the  warrant  and  citation,  both  with  refpcA       5  4. 
b  tbe  defender  and  witnefles,  will  be  found  in  appendix  II.  Jio.lii.^ 

^  To  appear  at  the  next  meeting  of,  &c.  the  fame  nU  ii^ 
'  mgfiuur  than  thefixtb  day  after  the  date  of  citation^ 

Im  the  former  aA  the  expreflion  was  ^*  the  fame  not  be- 
ing fooner  than  fix  days  after  the  date  of  citation."  This 
M  imderftDod  to  exclude  both  the  day  of  citation  and  the 
ay  of  tmnpearance^  which  made  it  neceflary  for  all  warrants 
hta  out  on  the  Monday  to  be  executed  that  day^  though 
le  oooftable  was  attending  the  court  to  verify  his  execu- 
30  on  oath,  in  terms  of  the  a£i,  if  thought  neceflary,  other- 
lys  they  could  not  come  into  court  for  a  fortnight  there- 
ter,  which  occafioned  much  inconreniency.  The  prefent 
\  therefore  ufes  the  words  mt  femer  than  the  fixth  day : 
IBS  isTUig  a  week  to  the  parties,  who  are  Icfs  apt  to  be 
loAiial  when  too  long  a  period  intervenes  between  the  day 
Fdtation  and  the  day  of  compearance. 

TbAT  a*copy  of  the  faid  petition  or  complaint,  with  the  citd" 
'm  Mmiexedf  and  alfo  a  copy  of  the  account ,  document  of  deht^  or 
^dti  0^  the  demand^  with  the  names  of  the  witneffes^  or  other 
leans  ef  frocf^Jhall^  &c.  Thefe  words  were  inferted  to  re* 
nedy  the  delay  which  had  been  experienced  under  the  for- 
ncr  a£l,  from  the  defender  not  knowing,  or  pretending  not 
D  knowy  the  nature  of  the  claim  till  explained  in  court. 

*•  He  Jball  he  cited  a  fecond  time  perfonallyj  or  at  his  dwell" 
'  ing'botifef  isfc.  upon  the  words  de  novo,'*  &c. 

The  former  a£l,  where  the  firft  citation  was  not  given 
^trfinaUy^  required  the  fecond  to  be  upon  a  new  warrant  or 
rirr,  fubjoined  to  the  original  petition,  and  figned  by  ont 
oftice  of  peace.  But  the  prefent  a£k  adopts  the  fimplcr 
)lan  of  granting  the  warrant  de  novo, 

13 
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39  AN^i  40       **  PROVJUED  never fheUfs^  that  if  the  defender  Jhall  appear 
oio.  iiu      «  at  any  time  before  the  fecond  citation^*  &c.     This  provifioi 
was  not  in  the  former  a£t. 


cc 

CI 

« 
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'*  IV.  And  be  it  enaded,  that  the  original  warrant,  fign 
cd  by  the  juftice  of  peace  clerk,  or  his  deputy,  (hall  con 
tain  an  authority  to  the  officer  to  fummon  witnefTes,  nc 
only  for  the  purfuer,  but  alfo  for  the  defender,  if  the  off 
cer  (hall  at  any  time,  before  the  diet  of  appearance,  I: 
required  by  the  defender  to  cite  fuch  witnefies*" 

« 

These  forms  will  be  found  in  Appendix  II. 

•*  V.  And  be  it  ena£ted,  that  if  the  witnefies  cited,  A 
*^  ther  upon  the  one  part  or  the  other,  do  not  appear  at  th 
'^  time  and  place  to  which  they  are  cited,  it  (hall  be  compe 
tent  to  the  party  or  parties  to  apply  for  a  new  warran 
for  compelling  them  to  attend  at  the  next  dated  or  ad 
journed  meeting,  which  warrant  may  be  (igned  by  an 
"  one  juftice  of  the  peace,  and  may  require  them  to  atten 
^*  in  order  to  give  evidence,  under  a  penalty  not  exceedin 
'*  twenty  (hillings  fteriing,  to  be  awarded  by  the  juftice  < 
*'  peace  in  default  of  their  appearance,  unlefs  a  reafonabl 
'^  excufe  be  offered  and  fuftained,  and  to  be  recovered  h 
<'  the  party  at  whofe  inftance  they  were  cited,  in  the  fan 
^'  form  and  manner  as  is  herein  dire£led  with  regard  t 
^'  other  fmall  debts,  or,  in  the  option  of  the  juftice  of  peao 
*^  to  be  imprifoned  for  a  certain  time  in  the  county  prifoi 
''  not  exceeding  ten  days. 

•*  VI.  And  be  it  ena£ked,  that  when  the  parties  (hall  aj 
^*  pear,  the  faid  juftices  (Iiall  hear  them  viva  voce^  and  t\ 
<'  amine  witne(res  upon  oath,  and  alfo  the  partitas  by  dech 
"  ration  or  upon  oath  :  provided  always,  that  ii«)  irrocur: 
*^  tor8>  folicKors,  or  any  perfons  pra£2;i(ing  the  .vw^  lii  .|i  \ 
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"  ilbwed  to  plead  for  them,  either  viva  voce  or  by  writing,      ^^ 
^  nor  Ihall  any  of  the  pleadings,  or  minutes,  or  eridence,  cso.  m; 
^  be  taken  down  in  writing,  or  be  entered  upon  any  re* 

^AlsO  the  parties  by  declaration  or  upon  oath  J*  In  the  for- 
oer  aft  here  followed,  *'  proceeding  on  the  reference  of  ei« 
•ihcr  party." 

Asb  alfi  tbe  paHles  by  declaration  or  upon  oath.  This  claufe 
inpofaopon  juftices  of  peace  a  delicate  and  important  duty, 
and  afibrds  them  an  opportunity  either  of  preventing  or  occa- 
fionmg  much  evil*  Good  men  have  ever  been  averfe  to  fwear, 
inkis  on  important  occafions.  Grotius  mentions^  with  appro- 
bcioa,  the  encomium  of  the  orator  Libanius,  upon  a  worthy 
ciaraderi  that  fuch  was  his  abhorrence  of  perjury^  that  he 
dreaded  even  to  take  an  oath  *.  <'  To  fwear  about  trifling  mat- 
"  ters,  or  without  any  caufe,  is  very  impious  y  as  it  plainly 

*  tends  to  abate  that  awful  reverence  which  all  good  men 

*  fikOttld  conftantly  maintain  towards  God  ^.^  Hence  it  hae 
keen  remarked,  that  ^'  where  perjuries  in  ferious  matters  grow 
"  frequent  in  any  ftate,  the  legiflators  or  the  magiflrates  are  ge^ 
"  urattj  chargeable  with  much  of  the  guilt;  if  they  either  fre- 
^  f  oently  ttzQt  oaths  in  fmaller  matters,  or  when  oaths  give 
"  00  fecurity  in  the  point  of  view  ;  or  if  oaths  are  requir-^ 
"  ed  where  there  are  great  temptations  to  perjury,  with 
**  hopes  of  impunity  ^."  But,  in  the  prefent  cafe,  much  of 
die  laime  guilt  will  attach  to  thofe  juftices  of  peace  who  ra(h-« 
If  and  precipitately  admit  litigants,  to  terminate  the  caufe  by 
their  oath,  when  very  poflibly  a  little  patience  and  temper,  ad- 
drefs  and  attention,  might  have  better  difcovered  the  truth, 
vithout  employing  that  dangerous  and  difagreeable  expe-* 

a  Be  Jure  Belli  et  Pacif ,  lib.  il,       b  Dr.  Hutchefon't  Ekm.  of  Ethics^ 
c>F>  t3t  ^  31.      *E«'M^»4«ir   ^irvrw,    b.  ii,  c.  1,  $  1. 


«lbid. 
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.  $  4.  dient ;  which  ought  to  be  the  lad  in  every  cafe,  but  partial* 
39  AND  40  i^yjy  ^hcre  the  litigants  are  generally  of  the  lower  orders  of 
fociety.  The  juiHces,  who  have  had  much  experience  in 
the  execution  of  this  z&y  have  frequently  found  that  defen* 
ders,  who  at  firft  not  only  denied  the  debt,  but  ofiered  to 
fwear  that  it  was  not  due,  have  been  brought  to  acknow- 
ledge it,  by  a  little  iiivcftigation  into  the  nature  of  the  claiaii 
refrefhing  the  memory,  giving  aifurances  of  indulgence,  by 
inftalments,  &c.;  whereas  lefs  patience  in  the  judge,  admit* 
ting  the  oath  when  it  was  offered,  would  have  had  the  eflfed 
of  defrauding  the  one  party  of  a  juft  debt,  and  involving  the 
other  in  the  difgrace  and  guilt  of  perjury. 

**  Profjbed  always^  that  no  procurator^  filiaior^  rtr  mmj 
**  P^rfons  praBlfing  the  iaw,  Jball  be  allowed  to  plead  fit 
<*  them^^  When  claims  are  brought,  not  by  the  origbial 
creditors,  but  by  other  perfons  to  whom  they  have  been  aC» 
figned,  much  caution  is  neceifary,  efpecially  if  the  purfuer 
be  a  legal  pra£litioner ;  left  the  debt  may  have  been  col- 
lufivcly  made  over  for  the  very  purpofe  of  defeating  diit 
claufe,  which  requires  parties  to  appear  perfonally,  withoat 
the  aid  of  any  legal  pra£titioner. 

**  Nor  /ball  any  pleadings^  or  minutes^  or  evidence^  hi  taken 
•*  down  in  writings  or  entered  on  any  records*  In  a  late  cafe 
brought  before  the  court  of  feflion  by  redu£iion,  it  appeared 
the  clerk  had  taken  down  the  evidence  in  writing.  Their 
lordfhips  fo  much  disapproved  of  his  condu£t,  that  they 
fpoke  of  inflidting  a  fine  upon  him  ^. 

"  VII.  And  be  it  ena£ied,  that  if  the  defender  who  has 
**  been  perfonally  cited,  or  who  has  been  cited  a  fecond 
•*  time  on  default  for  non-appearance  on  the  firft  citation^ 
^*  ihall  not  appear  by  himfelf  or  by  one  of  his  family,  and 

a  z 803,  January;  AlezaDiIcr  Stewart. 
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'  AiO  not  iend  an  excufe  to  fatisfj  the  jnfticcs  to  give  him  ,  j[ jj^ 
''addaf,  be  ihall  be  held  as  confeffing  the  debt  or  juftice  oto.iu< 
"  of  the  demand ;  but  if  a  fufficient  excufe  Ihaii  happen 

*  ID  be  madct  or  if  the  abfence  of  witnefles,  or  any  other 

*  good  reafon  affigned,  fliali  move  the  juftices  to  adjourn 

*  the  meeting  to  another  day,  or  to  the  next  ftatcd  time  of 
«  meeting,  it  ihall  be  competent  for  them  to  make  fuch  ad- 
"  joomment,  and  the  parties  and  witnefles  ihall  be  ordered 

men  to  attend.'* 

Olifme  of  his  family. 

These  words  were  not  inferted  in  the  firil  a£t.  As  it 
faoietimes  happened  that  the  huiband  or  father,  who  had  to 
wk  fisr  the  fubfiftence  of  the  family,  could  not  conve* 
vendy  attend  the  prefent  a£l,  allows  any  other  member  of 
die  funily  to  appear  inftead  of  him. 

Of  mtf  other  good  reafon  ajjigned. 

It  is  not  without  fome  very  good  reafon  afligned,  that 
ihecovrt  is  to  be  delayed  from  one  day  to  another,  but  each 
iBBf%  roll  ought  to  be  determined,  if  poifible,  at  one  ftdi-^ 
fmti  as  the  lofs  of  time,  befides  the  injury  to  the  commu- 
My,  is  a  very  ferious  evil  to  perfons  in  the  lower  ranks  of 
VCffor  whofe  benefit  tUs  a£l  was  principally  intended. 

"  Vm.  And  be  it  ena^ed,  that  where  a  decree  has  gone 
"  in  abfence  or  by  default,  it  ihall  be  ftill  competent  for  the 
"  defendant,  upon  configning  the  fums  decreed  for  in  the 
"  deck's  hands,  and  making  intimation  of  this  to  the  pur- 
"  faer  perfonally,  or  by  two  citations  at  his  dwelling-houfe 
"  or  place  of  abode,  at  any  time  before  the  days  of  the 
"  charge  elapfe,  to  have  the  matter  re-heard  at  the  follow- 
"  ing  court^day  i  and,  in  like  manna:,  where  abfolvitor  has 
"  pafled  in  abfence,  it  ihall  be  competent  for  the  purfuer. 
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to  AMD  40  **  ^pon  confignmg  two  (hillings  and  fixpence  in  the  han4 

«!©.  III.      <«  of  the  clerk,  and  giving  the  like  notice  to  the  other  part^ 

'^  to  have  the  caufe  again  called  at  the  next  court-daj,  tt^ 

*'  two  (hillings  and  (ixpence  being  paid  over  to  the  defendes 

**  in  order  to  defray  his  previous  expence." 


The  (irft  zQ.  did  not  contain  this  regulation. 

*^  IX.  And  be  it  ena£ted|  that  in  cafe  it  (hall  be  proved^ 
^'  to  the  fatisfadion  of  the  jufticesi  that  the  non-attendance 
*'  of  parties  or  witnefles  has  been  oCcaGoned  by  any  failtut 
<'  of  duty  on  the  part  of  the  ofEcer,  and  that  he  has  retun^ 
^'  ed  a  falfe  execution,  it  (hall  be  in  the  power  of  the  £ud 
*'  juftices  to  puni(h  him,  by  a  fine  to  the  poor,  or  imprifoo* 
'^'  ment,  the  fine  not  exceeding  twenty  (hillings  fteriing,  nor 
"  the  imprifonment  not  exceeding  ten  days." 


<c 


**  X.  And  be  it  ena£led,  that  the  clerk  or  depute-clerfc 
(hall  keep  a  book,  wherein  (hall  be  entered  a  tranfcript  o( 
**  the  petition  or  complaint,  with  the  date  of  giving  it  in 
•^  the  feveral  deliverances  or  interlocutory  orders  of  the  juf- 
*'  tices,  and  the  final  judgment  or  decree,  with  the  dafe 
thereof,  which  laft  (hall  be  figned  by  the  juftices  prefentj 
or  by  their  prefes,  if  more  than  two  are  prefent ;  and  a 
copy  of  the  faid  decree  (hall  by  the  clerk  be  annexed  to 
the  principal  petition  or  complaint,  containing  warrant 
**  for  arrefting  or  poinding  the  eflFefts  of  the  defender,  or 
*'  for  committing  his  perfon  to  prifon ;  which  copy  or  ex- 
**  tm€tf  being  figned  by  the  clerk  or  his  deputy,  and  deli- 
••  vered  to  the  party  in  whofe  favour  the  fame  is  granted, 
^*  (hall  be  a  warrant  for  execution,  after  the  expiration  of  fix 
**  free  days  from  the  date  of  pronouncing  the  decree,  if  the 
*^  party  againft  whom  it  is  given  has  been  prefent  in  cxmrt 
*<  when  it  was  pronounced,  or  if  he  has  not  been  prefent, 
'<  execution  (ball  only  proceed  after  a  charge  of  fix  free 
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"  days  given  by  the  oflBcer,  by  leaving  a  copv  of  the  decree      J  *^ 
'  or  judgment  againft  the  party  either  perfonally,  or  at  his  oio.  ub   . 
•*'(iwelling-lioufey  to  which  charge  the  officer  fliall  make 
•  oadi)  if  required.** 

"  SiGNMD  by  tbeju/licej  preftnt^  or  by  their  ptefes^  if  more 
"  than  two  are  prejent!^ 

In  the  cafe  of  Scott  againft  Hamilton,  quoted  above,  it 
waiob}c£tedf  that  though  the  decree  was  pronounced  by  two 
jnfikcs,  yet  it  was  fubfcribed  by  one  only,  and  by  him  not  as 
pr^.  The  charger  contended,  that  it  was  the  book  kept 
by  the  derk,  and  die  principal  decree  inferted  in  that  book^ 
vUdi  muft  be  figned  by  two  juftices  \  and  that  an  eztrad, 
ir  copy  of  the  decree,  Signed  by  the  clerk  or  his  deputy^ 
vidiout  the  fignature  of  any  of  the  juftices  prefent^  is  a  fuf* 
warrant  for  carrying  the  decree  into  execution.  It 
aUb  iaid  that  though  the  a£l  requires  the  book  to  be  fign- 
ed by  two  juftices,  where  no  more  than  two  are  prefent,  its 
king  Ggned  only  by  the  prefes  is  declared  not  to  be  a  nullity. 
Tbe  court  appear  not  to  have  regarded  this  objeAion* 

WjOULiNT  for  arreting  and  poinding, — ^Thefe  forms  will 
he  found  in  Appendix  II. 

"  XI.  And  be  it  ena£ted,  that  the  form  of  the  poinding 
^  (hall  be  fummary ;  videlicet^  by  carrying  the  effefls  poind- 
**  ed  to  the  neareft  market  town,  or  kirk  town,  or  village^ 
'^  within  the  parifli,  and,  after  getting  the  fame  dulyappriz- 

*  ed,  felling  them  between  the  hours  of  eleven  and  twelve 

*  fofenoon,  at  the  crofs  or  moft  public  place,  after  one 

*  hour's  notice  given  by  a  crier,  by  public  roup,  to  the  high* 
^  eft  bidder,  returning  the  overplus  (if  any)  to  tlie  owner^ 
^  after  dedu£Hng  what  is  allowed  by  this  a£t  for  poinding 
«  and  fide ;  and  if  the  tffeSt:^  arc  not  fold,  delivering  then 
f  onx  at  the  appraifed  value  to  the  creditori  to  the  amount 
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J*  Atfb  40  **  ^  ^  ^^  ^"***  ^^  allowance  for  poinding :  provided  a^ 
•10.  111.     ^^  ways,  that  in  cafe  the  place  of  fale  is  not  a  market  tovnjj  . 
'^  but  only  a  kirk  town  or  village,  the  place  and  time  of  fidf  * 
'^  (hall  be  advertifed  two  days  at  leaft  before  the  day  of  bkf 
*^  at  the  door  of  the  parifh  church  upon  Sunday  after  the 
*•  forenoon  fcrmon.'* 

The  forms  ufed  in  poinding  will  be  explained  in  thechap* 
ter  concerning  Conftables. 

'*  XII.  And  be  it  ena£ied,  that  the  faid  juftices  may,  if 
**  they  think  proper,  dire£b  the  fum  or  fums  found  due  to  be 
*^  repaid  by  inftalments,  weekly  or  monthly,  according  to 
*'  the  circumftances  of  the  parties  found  liable,  and  under 
^^  fuch  conditions  or  qualifications  as  they  ihall  think  fit  to 
**  annex*'' 

The  wifdom  and  humanity  of  this  ftatute  is  nowhere 
more  confpicuous  than  in  the  provifion  with  refpe£l  to  pay- 
ing the  fums  found  due  by  inftalments.  Defenders  hare  of* 
ten  no  other  defence  than  their  inability  to  pay  the  debt. 
But  when  it  muft  be  taken  in  fmall  moities,  to  anfwer  week- 
ly wages,  they  pay  cheerfully  and  punctually  fums  which 
could  not  be  obtained  from  them  at  once  without  their  utter 
ruin. 

But  this  indulgence  ought  not  to  be  abufed.  Each  moie- 
ty ought  to  be  religioufly  paid  when  due.  The  ftatute  there- 
fore allows  the  juftices  to  annex  what  qualifications  they 
think  proper  to  their  decree  ;  for  example,  where  they  think 
It  neceflary,  they  may  declare,  that  in  cafe  one  moiety  lie 
over  till  the  fecond  become  due,  or  the  fecond  till  the  third, 
the  party  (hall  be  at  full  liberty  to  do  diligence  for  the  whole 
fum  and  expences  contained  in  the  decree. 

^  Xin.  And  be  it  further  ena£tedj  that  the  decree  given 
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''lif  the  £dd  joftices  (hail  not  be  fubje^i  to  advocation,  nor      )'** 
'to any  fufpenfion}  appeal,  or  other  (lay  of  execution;  and  o£q, m, 
"Id cafe  either  party  (hall  afterwards  infift  in  an  a<^ion  of 
^fHhdioQ  before  the  court  of  fcflion,  for  fetting  afide  the 
'jROoeedings  on  the  ground  of  alleged  iniquity  or  oppref- 

*  ion,  he  (hall,  before  he  be  heard  in  fuch  a&ion,  be  obli* 

*  ged  to  find  fufficient  caution,  and  to  lodge  the  fame  in 
"  die  hands  of  the  clerk  of  court,  for  payment  of  fuch  ex- 
"  peaces  as  may  be  awarded  againft  him ;  nor  (hall  any  fuch 
*^  Tdatm  be  at  all  competent  after  the  expiration  of  one  year 

*  fiom  the  date  of  the  decree  of  the  faid  juftices/' 

Shall  not  befubje&  to  advocation  y  nor  to  any  ftij^en/ion^  ap* 
f«ii9f  Mer^ay  of  execution* 

The  decree  pronounced  is  not  fubjefl  to  fufpenfion  or 
sihocation,  unlefs  in  the  cafe  of  an  excefs  of  power,  viz. 
jiftiees  judging  in  matters  not  fubjefied  to  their  cognizance, 
h  fnch  a  cafe  the  court  afford  redrefs,  though  applied  for  in 
tfeferm  of  advocation  ox  fufpenfion;  as  accordingly  they  did 
in  the  cafe  of  the  feuars,  quoted  above,  where  the  bill  was 
pfid  as  an  advocation.     For  this  they  mud  have  done,  even 
bd  die  i£k  declared  the  judgment  of  the  juftices  not  re- 
newable at  all.     If  the  juftices  exercifing  this  ftatutable  ju- 
rifdidion  go  beyond  the  powers  committed  to  them,  the 
lieges  are  entitled  to  apply,  in  common  form,  to  the  fupreme 
courts  for  protection. 

In  cafe  either  party  Jbal!  afternvards  infijl  in  an  aSlion  of  r/- 
duSion^  beJbaUy  &c. 

In  order  the  more  fully  to  obtain  the  bene(icial  efie£ls  of 
this  ad,  it  was  originally  propofed  that  the  decree  of  the 
joftices  (hould  not  be  reviewable  at  all  on  the  head  of  ini- 
^ty  ;  but  it  was  ultimately  judged  better  and  more  confti- 
tutioiiai  not  to  (hut  the  door  altogether  againft  tedvefs }  at 
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i4*  the  fame  time  to  prefcribe  fuch  a  mode  as  would  not  be  re- 
Bi».  III.  foi^ccl  to  without  fubftantial  grounds.  This  obje£t  accord- 
ingly is,  as  far  as  poifible,  attained  by  the  prefent  fe^^ipp. 
For  few  perfons,  it  may  be  prefumed,  will  think  of  employ- 
ing the  ezpenfive  procefs  of  redu&ion,  unlefs  in  a  cafe  of 
palpable  iniquity ;  and,  at  any  rate,  the  wife  precaution  of 
requiring  caution  for  the  expences,  fecures  the  other  party 
from  all  riik  of  lofs. 

NORjball  any  fuch  oBton  be  at  all  competent  after  the  expira* 
tion  of  one  year  fhm  the  date  of  the  decree.  This  was  necef* 
fary.  The  ftatute  prohibits  the  juftices  either  to  keep  a  re- 
cord of  their  proceedings,  or  to  take  any  evidence  in  writ* 
ing.  The  reduAion  therefore  becomes  neceflarily  a  new 
caufe.  The  party  makes  his  allegation,  obtains  a  new  proofs 
examines  what  witnefles  he  pleafes,  and  the  fupreme  court 
determine  the  merits  as  they  then  appear,  rather  than  the 
merits  of  the  decreet  of  the  juftices,  according  to  the  ftate* 
ment  and  evidence  that  may  have  been  laid  before  them* 
Had  any  longer  period  been  fuffered  to  elapfe,  important 
witnefles  might  be  dead,  or  out  of  the  way,  fo  that  the  re* 
dudlion  might  be  determined  on  quite  difierent  evidence 
from  the  original  decreet.  In  order,  as  far  as  poflible,  to 
prevent  this  hardfhip  and  inconveniency,  the  ftatute  limits 
the  time  for  raifing  the  redu£lion  to  a  twelvemonth*  Even 
in  this  (hort  time  no  doubt,  in  fome  cafes,  important  altera- 
tions may  happen  from  the  death  of  witnefles,  &c.  Bu( 
every  particular  hardfhip  cannot  be  remedied  or  prevented. 
It  is  fufficient  that  the  (hort  period  of  a  twelvemontl)  af- 
fords the  leaft  poilible  riik  of  fuch  inconveniencies. 

'  <^  XIX.  And  be  it  enaAed,  that  no  privilege  (hall  be  al- 
f'  lowed  to  exempt  any  perfon  liable  to  be  fummoned  by 
<<  virtue  of  this  ad,  from  the  jurifdi£tion  of  the  faid  jufti- 
^<  ces,  on  account  of  his  being  a  member  of  any  other  court 
\}  cff  juftice.". 
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Under  the  former  a£l.  which  contained  no  fach  limita-  .^  IJi  ^■ 

39  ^"*  4* . 

dooy  Sonne  cafes  occurred  of  members  of  the  college  of  juf-  oi«,  iij« 
tice  pleading  their  privilege  ;  and  though  the  court  repelled 
the  dechnature^  it  vas  judged  proper  to  put  the  matter  be« 
yofid  doubt  hj  this  fedUon. 

^  XX*  Provided  always^  and  be  it  enafied,  that  this  a^^^ 

^  Q€  any  thing  herein  contained,  (hall  not  extend  to  any 

^  debt  for  rent,  upon  a  tack,  or  leafe,  or  real  contraA^ 

^  where  the  title  of  any  lands,  tenements,  or  hereditaments^ 

<*  can  or  may  come  to  be  brought  in  queftion,  nor  to  any 

^  odicr  debt,  matter,  or  thing,  that  (hall  or  may  arife  upon 

^  or  Gooceming  the  vadicUty  of  any  will,  teftament,  or  con- 

*■  txmEt  of  nurriage,  although  the  fame  fhall  net  amount  to 

**  die  tarn  of  five  pounds  fterKng,  nor  to  any  debt  for  any 

^  money  or  thing  won  at  or  by  means  of  any  horfe  race^ 

■*  €od[  match,  or  any  kind  of  gaming  or  play,  or  any  debt 

^  or  demand  for  or  on  account  of  any  fpiritous  liquors,  any 

**  diing  herein  contained  to  the  contrary  in  anywife  notwith« 

ttfbnding.** 

These  exceptions  fpeak  for  themfelves. 

*  XXI.  And  whereas  the  magiftrates  of  the  city  of 
*  Edinburgh  have  long  been  in  the  ufe  and  pofleffion  of 
"  Uding  a  weekly  court,  for  determining  in  a  fummary 
"  onnner,  according  to  equity  and  good  confcience,  all 
"  caofes  and  complaints  brought  before  them  for  fmall  fimas 
"  not  exceeding  ten  merks  Scots  money,  and  of  putting 
^  didr  decrees  into  immediate  execution  againft  all  perfons 
**  refiding  within  the  £ud  city  and  liberties  thereof :  and 
^  vbereas  it  would  be  expedient  to  extend  their  jurifdic- 
"  tkm  fi>  far  as  regards  the  fum  or  value  of  the  caufe  to  be 
**  tried  m  that  manner  at  their  faid  weekly  courts  i  be  it 
n  I  "  dierefbre  enabled,  that  the  magiftrates  of  Edinburgh  flisdl 
^  hue  foil  power  wd  liberty  as  juftices  of  the  p€ace>  ai\4 
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» Im  40  *'  ^'^  ^'^  hereby  authorifed  at  their  aforefaid  weekly  eovtlf 
M»»  luu  <*  to  try,  hear,  and  determine,  in  a  fummary  manner,  aU 
^  caufes  and  complaints  bron^t  before  them,  concemi^ 
<<  the  recovery  of  debts,  or  the  making  effeflual  any  demaaft 
'*  againft  all  perfons  refiding  within  the  faid  city  of  Edk|f 
^'  burgh  and  liberties  thereof,  as  defcribed  in  a  rojral  dafk 
"  ter  in  favour  of  the  city,  dated  the  twenty-third  day  of 
^'  Oftober,  in  the  year  one  thoufand  fix  hundred  and  thxity* 
^  fir:  provided  always  that  the  debt  or  demand  (hall  nol 
**  exceed  the  value  of  forty  pounds  Scots* 

**  XXII.  And  be  it  ena£icd,  that  in  every  cafe  whea 
<^  the  claim  or  demand  (hall  not  exceed  the  afoiefiud  toB 
**  of  forty  pounds  Scots,  the  provifions  herein  before  con 
^  tained  ihaU  be,  and  the  fame  are  hereby  dire£ied  to  b( 
**  obfenred  and  put  in  execution  by  the  (aid  magiftratet  0 
^  Edinburgh  at  their  faid  weekly  courts,  and  that  their  de* 
*<  crees  (ball  be  put  in  execution  in  the  iame  way  and  man 
^*  ner  as  >  herein  before  direAed  and  aut&orifed,  relative?  ti 
<'  the  proceedings  before  and  by  the  other  juftices  of  A 
**  peace. 

<<  XXIII.  And  be  it  ena£):ed,  that  the  jurifdidion  of  tli 
*^  jaftices  of  the  pence  in  that  part  of  Great  Britain  caHd 
*'  Scotland,  fo  far  as  not  regulated  by  this  prefent  a£^,  flial 
*'  remain  entire,  and  be  exercifed  in  the  fame  manner  a 
*^  they  are  entitled  to  exercife  the  fame  before  the  paffing  a 
'<  this  ad.^ 

Since  the  firil  inflitution  of  the  fmall  debt  court,  in  th< 
year  1795,  ^  period  of  little  more  than  eight  years,  in  th 
Edinburgh  diftrids  alone  of  the  county  of  Edinburgh,  ex 
clufive  of  the  two  other  country  diftriQs  and  the  court  hel( 
by  the  magiftrates  within  the  city,  there  have  been  de 
termincd  no  fewer  than  twenty-four  thoufand  fix  bundret 
caufes,  the  fums  wherein  amounted  to  34,600!.  fterling; 
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■Uch  cooM  not  have  been  otherwife  recovered  without 
mbing  both  parties  in  an  ezpence  difproportionate  to 
ik  fom  at  ifliie.  We  need  not  be  furprifed  then  at  the 
■  amioiis  defire  which,''  in  this  country  as  well  as  in  Eng« 
M  **  hare  been  {hewn  to  obtain  thefe"  fmall  debt  '<  a£ls*;'* 
vUeii  are  calculated  to  prcveiit  ^a  multitude  of  vexatious  ac- 
tioB  in  the  fnperior  courts,  while  rhc^y  give  honed  creditors 
n  opportunity  of  recovering  their  debts,  which  otherwife 
Aey  would  be  detened  from  by  the  expence  of  a  f uit  at 
taw* 

SraiUET  as  well  as  difcredonary  this  jurifdi£lion  may  no 

Anbt  be;    But  die  l^illature  have  cautioufly  intruded  it  to 

jdBoes  of  peace  alone,  the  mod  refpe6iable  noblemen  and 

hndholdera  of  the  country,  who,  though  only  two  are  requi- 

be  ID  make  a  qumtm^  may  yet  all  of  them  attend,  and  are  all 

cfdmiianfwerable  for  the  regular  and  proper  execution  of  it 

viAiii  their  refpeAive  counties.  Our  fmall-debt  a£ls,  there* 

(DR^do  not  appear  liable  to  thofe  obje£tions  which  have  been 

Bade  to  the  Englifh  courts  of  confcience,  of  which  judge 

Ihdftone  fpeaks  with  fome  hefitation ;  and  (to  ufe  that  great 

ttoTs  words)  refp^ding  county  courts,  are  a  plan  entirely 

apcbble  to  the  conftitution  and  genius  of  the  nation,  and 

vlddi,  one  would  think,  wants  only  to  be  generally  known 

B  order  to  be  univerfally  approved  of. 

«  Bhckftooe,  b.  ill,  c.  6. 
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Of  the  Criminal  Jurifdictiw  of  the  Seffions^ 


VOUNDA- 


S  '•      I*  ^1  ^HE  criniinal  jurifdi£tion  of  the  feffions,  is,  in  li 
TioN  AMD  X.    maaner,  derived  either  from  the  general  ftatutes 

I.1MITA.     or  firom  particular  ^naftments.  or  from  the  royal  oomin 

TioN  or       -  •       *  *  4        . 

THBIt  JU-    fiOP» 
KISDIC- 

The  firft  view,  whether  of  the  general  ftatute$^  or  of  ( 
commifEonj  would  appear  to  embrace  the  whole  range 
criminal  juftice,  even  in  its  mod  tremendous  afpeAs.  ] 
the  commiflion  itfelf  admoni(hes  this  judicature  not  to  p 
ceed  to  the  determination  of  caufes  of  difficulty  vvithoat  \ 
aid  and  dire£lion  of  one  or  other  of  the  fupreme  judg 
H#w  limit-  Accordingly,  even  in  ^gland,  in  matters  of  greater  n 
edm Eng-  x^^^m^  ^q j  i^  ^\\  queftions  without  clergy,  the  feiEons,  agr 
ably  to  the  dirediion  of  the  ftatute  ^,  content  themfel 
with  binding  over  parties  to  the  next  gaol  delivery  ^. 

(pSfotland.      I^  Scotland  two  reafons  concur  ftill  farther  to  limit  a 
diminish  their  criminal  buGnefs.    The  one  is,  that  the  fl 

A  i6x7,  and  x66x.  <  Bunii  tit  Jufticei* 

^  ^  aifid  a  P.  an4  M.  cii»  J4« 
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vS^  &acc  the  new  Tegulation  of  his  court,  relieveft  juftices  ,oy\,^'^. 

of  die  peace  of  great  part  of  the  criminal  bufinefs,  judicial  tion  amo 

n  well  as  minifterial,  which  falls  upon  their  brethren  in  "jon^q j^    ' 

Eflgland;    where,  the  office  of  (heriff,  refembling.ours  iuTHiiEjo. 

name  only,  and  held  annually  by  one  of  the  gentlemen  of  tiqk. 

tk  coontyj  is  fo  far  from  having  the  fame  various  and  ex- 

tenfive  jurifdiclion  with  our  (heriff-deputesj  that  the  tourne  Y^j  more 

cr  ket^  (the  criminal  court  of  the  Englifh  (heriffs}  is  (aid  to  Scotland'^ 

bvc  become  almoft  obfolete.    Mr,  Woodefon,  therefore,  **»"  "* 

bas  ciphintd  it  very  briefly,  obferving,  that  '*  it  would  be     ^ 

**  lofiog  dme  to  be  more  particular  in  treating  of  this  courts 

**  wluch  is  almoft  become  obfolete ;"  and,  with  regard  to         .      * 

the  county  court,  (the  fheriiF's  civil  court)  he  obferves,  *<  its 

"  bnfinefs  and  importance  has  been  for  feveral  centuries  de- 

"  prefled  by  a  *great  variety  of  co-operating  occurrences : 

"  it  retains  few  caufes  unlefs'  thofe  of  replevin^  which,  as 

'  befiore  intimated,  are  frequently  commenced  here,  and  al- 

"  noft  as  firequently- removed  to  a  fuperior  judicature  */' 

The  eiher  b  the  different  praftice  of  the  Scotti(h  and 
Eo^  feffions,  in  the  important  particular  of  jury  trial, 
vUdidie  btter  ufe  always,  unlefs  in  fummary  convidlions, 
i^phted  by  particular  itatutes,  (as  in  revenue  queftions, 
Ueagunft  fwearing,  drunkennefs^,  &c.  &c.}  but  the  for- 
W|  never. 

The  records  of  the  Scottiih  feffions  of  the  peace  difcover 
00  trace  of  any  fuch  pra^iice.     And  in  the  earlieft  pleadings  i^emplo^i 
ttsdung  this  magiftracy,  extant  in  the  books  of  adjournal  <^,  cd  anailizc. 
itisftated,  without  contradi£tion,  that  they  never  employed 
an  ai&ze.    But  there  appears  to  be  nothing  in  their  confti- 

Viocrean  Lednrei,  led.  i,  voL  x        ^  The  Records  of  the  High  Court 
F  1^  of  Jufticiary  touching  the  Magiftra* 

k  BlicklloDc,  YoL  iv,  s8o.  cy« 
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wovHD^^  tution  incompatible  with  that  mode  of  trial ».  iffetther  i 
TioN  AKD  it  be  pofitivdy  faid  that  our  legifl<iture  did  not  iilteiiA  tti 
TjoN  or  to  ufe  it :  for  the  general  a£l  i66t  auti^drifed  them  to  e 
''""■  '^'  cute  ftatutes  which,  in  certain  cafes,  infilled  corporal  | 
now.         niOiment,  and  hj  fome  of  which  rhe  delinquents  were 


prefsly  required  to  <<  k  nut  t9  the  knowledgt  of  an  al 
B  't|   as  fir  G^rge  Mackenzie  obferrcs,  they  have  ne 
been  in  the  pradice  of  executing  thofe  criminal  ftatutet 
cording  to  the  direftions  of  the  ads  1617  and  i6di  \  \ 
^ofi!?rc*  ^^^  ^^^^  reafon  of  their  not  being  accudomed  to  employ 
▼e'  employ  rir-S}  fecms  to  be,  what  the  fame  author  alfo  remarks  %  t 
y^^^        cc  Qniy  fmall  matters  occurred  in  juftice  of  peace  couf 
T^eiT  jurifdiAion  appears  in  general  to  hay'e  been  Unutec 
thofe  fmaller  delinquencies  which,  under  tj^e  denominal 
of  breaches  of  the  police,   even  our  judges  ordinary 
fummarily* 

Be  the  caufe  what  it  may,  the  fa£i  is  certain,  and  of 
felf  excludes  thera  from  the  cognifance  of  that  clafs  of 
fences,  (whether  contained  in  the  commiflion  and  two  gie 
ral  ft?tutes,  and  whethc^r  falling  under  their  general  pen 
and  natural  jurifdiction  or  not)  which  other  judges  muft 
in  the  conftifutional  mode  of  a  jury  trial,  die  imporhu 
whereof  would  be  frittered  awai^^,  were  it  in  the  power 
the  public  profecutor  to  deprive  the  fubjed  of  thit  befi 
pf  it,  by  inditing  him  before  any  two  juftices  of  the  peac 

Two  objections  have  been  dated  to  this  dodrine,  and 
Support  of  the  more  extenGve  criminal  jurifdidion  of 

t  In  a  cafe  which  will  come  under  a  jary-trtaL  15th  Jtt]y,i795.proc 

ou    no*^ire  afccr^^-ardi,  the  late  lord  tor-fifcal  of  thr  ftewartry  of  Kiik 

}uftice-rl'.Tk  Macqueen,  whofc  mod  bright  againft  Fiflierf 

cx^'cmponiry  ppinipnt  w>erc  carefally  ^  Cafe  of  vagraott  by  the  fti 

re»^nrkcd.  and  will  br  long  rcmcm-  1579,  ch.  74. 

bend    obffrved  that  he  faw  ooth'ng  ^  Obftrvations  on  pArliameai 

in  their  (oniUtiitiftxi  i|ico{|ipatihle  wiUt  Jamct  Vi|  16x7,  c,  St 


;  JSf^f  it  lus  been  faid,  diat  queen  Annels  26k  \  while  ,ouiioa« 
ie»  tku  the  trial  (hall  be  by  the  forms  of  the  law  of  ^  ion  Avg 
i»  eitend$  the  whole  powers  of  the  EnglUh  juftices  to  TioM'or 
KOHbm  ib  Sa  as  lelaies  to  the  nrefervation  of  the  ^'^'^^  1** 

'  .  *^  RISOIC- 

TION. 

6AllD,C.^0 

dttf  cannDt  make  them  competent  without  a  juty 
ogoifance  of  any  offence,  which,  by  the  immemorial 
:  of  the  country,  had  required  a  jury-trial.  The  con- 
oald  have  been  no  lefs  than  fo  far  abolifhing  that 
orfHtotional  fccurity  by  implication.  Accordingly 
w  of  the  thing  feems  to  have  been  uken  by  the  high 
(  jnfticiary,  in  the  only  cafe  where  the  abtoa^  point 
n  pleaded  before  them  ^« 

diec  argument  in  favour  of  thefe  more  extenfive  crimU 

w  4^  **  judfe  capital  crimes,  appean  fraai 

m  Hay  againft  John  Hay,  «  i8th  Edward  III,  cap.  22 ;  and  34th 

17x0.     MacUurin,  No.  22.  *'  Edward  III,  cap.  z ;   and  DaltoOg 

by,  rclidiiif^  officer  of  the  ■*  voce  Felony." 

fmrndiettd  before  the  jui^  *<  Reflied.^'Tht  a(5l  6  Anne  j^vct 

hs  peace  at  fidinbnrgh,  at  "  no  additional  powers,  but  only  fuch 

oe  oC  John  Hay,  comptroU  "  as  are  nrceflary  for  the  prefcrva* 

e  coftomt  at  Preftonpans,  **  tion  of  the  peace,  and  had  been  ia 

DBvfi:  of  the  fifcal,  for  fo-  "  it(e  to  be  ezerciied  by  the  privy 

ritaeflesno  adSoJamesV  **  council;  and  evto  by  the  law  of 

|8  <^Mary.    He  offered  a  *«  England  the  juftices  do  not  judga 

tvocation  (^crrt:orari),  inttf'  **  in  capital  crimes,  but  have  only  a 

ling,  juftices  of  peace  have  **  power  ot  inquiring  into  and  certi* 

Aioo  in  capital  crimes.  **  fying  them  to  the  juftices  of  gaol 

«dl>— «<  By  6  Anne  the  jul^  «  delivery ;  and  the  18  Edward  III 

'  the  peace  in  Scotland  have  «*  was  rcftriAed  by  the  ftatute  z  and 

c  powers  veftcd  in  them  that  «<  2  Philip  and  Mary,  as  lord  Hales, 

Ucea  of  peace   in  England  <>  in  bis  Pleas  of  the   Crown,  and 

and  they  are  appointed  to  «  Dalton.  both  obferve.*'    The  lord* 

e  nflUUnce  of  one  or  more  advocated  the  caufe,  or  pronounced  a 

kSrds  of  jufti'-iary  b  pro-  judgment  finding  the  juftices  incom* 

ig  Icntence.    Now  that  the  petcnt. 

of  peace  in  England  may 
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FOUND  A-    ^^^  powcrt,  hts  been  drawn  from  the  33d  fe£Uon  of  the  g» 

¥ioN  AND  neral  ftatiite  i66t,  which  provides,  ^*  that  at  what  time,  vd 

Tio^  ov     "  whetifoever  one  (hall  accufe  another  perfon  or  perfont  0 

*■"*  J''-  "  be  guilty  of  treafon^  murder,  or  other  felony,  blafpheqf^ 

Tioir.         '*  inceft,  or  any  other  heinous  crimes,  in  fuch  cafes  the  AM 

•^  •   •         *^  juflice  or  juftices  (hall  forthwith  caufe  fuch  perfon  to  be 

Argument  ^^  apprehended  ;  and  after  inquiry  made  into  the  caufe,  die 

froixn66i,.w  faid  jttftice  or  juftices,  if  they  find  caufe,  fhall  coauak 

^ourof  the'^'  A^  Cinder  to  prifon,  or  take  fufficient  bail,  if  thecib 

iflhc  fcf!"'*'  ^y  *^  '*^  ^  bailable,  and  fliall  take  the  infonnatioii  df 

fions  in       <<  the  accufer>  upon  oathj  and  bind  him  to  profecut^  and 

^imei.      ^^  ^^^  ^^^'  ^^  teftimony  and  depofidon  of  the  witnefti 

•*<  likewife  upon  -oath,  and  bind  them  to  give  ao  evideoo^ 

<^  and  (hall  alfo  take  the  examination  of  the  party  aocnfedi 

"  all  which  recognifancey  informations^  depofitionSp  and  estami' 

•**  nations  J  the  faid  juftice  or  juftices  fhall  certify  to  the  mm 

**  quarter  feffionSy  affixes^  or  criminal  courts^  reJ^eBivelj^  t 

*^  the  end  the  jufHce  may  proceed  againft  them  according  fi 

^^  law"  Individual  juftices  are  here,  it  is  alleged,  diffingoifli 

ed  from  the  fefiions.     The  one  are  to  take  precognitioiii 

and  report.    The  other  are  clafled  with  criminal  courfci 

competent  to  the  trial  of  the  crimes.    This  conftmftion  €i 

the  a£l  was  likewife  pleaded  in  the  cafe  above  cited  *,  but 

unfuccefsfully.     And  when  that  claufe  of  the  ftattite  came 

again  under  the  view  of  the  court  *>,  the  counfel  for  the  pro* 

fecution  admitted  that  the  words  muft  be  taken  under  the 


•  Chaflcs  Hay,  in  his  bill  of  advo-  *<  and  to  certify  them  to  the  ^oaitdw 

cation,  haring  pleaded  that  the  juftt-  **  feflions  or  criminal  courtfi. 

cea  had    no   jurifdidion  in  capital  **  ^4^//m/,  ift,  the  inilraAioiiii66ri 

crimes,  it  was  aiipwered  by  the  profe.  **  empower  the  juftices  not  to  judgt 

cutory— ^<  Even  by  our  old  law  the  "  capital  crimes,  but  only  to  inqain 

**  juftices   might   judge    in    capital  **'  and  certify  as  to  them.'* 

•<  crimes,  at  leaft  in  quarter-feffions.  b  Procuratof<-fifcal  of  the  ftewtft. 

*<  This  appears  from  the  inftruAions  ry  of  Kirkcudbright,  agaxnft  FifhtTa 

"  1661,  which  empower  them  to  in-  1795,  July  i^. 
*'  quire  into  feveral  capital  crimes. 
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ocepdon  of  crimes  inferring  death  or  demembration*    But  ,o„  J  J]^. 
ik  coDceffion  qdts  the  literal  conftniftion ;  and  for  the  tiom  am* 
fane  reafion  excludes  from  their  jurifdiaion,  not  only  crimes  rWJow 
pwiifhaWr  hj  death  or  demembration,  but  all  crimes  re-^'s^jv* 
fdring  a  jury-trial.  JJit?.'" 

With  the  excepdon,  therefore,  of  fummary  convifbions, 
atfodnced  by  pofitive  enaAment,  which  ufually  chalks  out 
die  particiilar  mode  of  trial,  juftices  of  peace,  not  ufing  ju-> 
m,  «e  cm  that  account  incompetent  to  the  trial  of  any  of- 
ftDoei  of  fodi  a  defcription,  or  puniihable  In  fuch  a  manner 
II  to  itqniie  an  aiEze,  when  profecuted  before  other  jurif- 
djaions. 

n.  This  makes  it  neceflary  to  inquire  what  caufes  re-* 
weajonrtrial.  ^^ 

TEIA&9 
Gui]tfl>  in  mod  other  particulars  by  found  and  liberal  ^"■*  *'* 

fOKipIeSy  and  eminently  indulgent  to  the  accufed,  our  cri- 

abal  code  here,  it  muft  be  owned,  exiubits  its  darkeft  and 

■oft  uncomfortable  profpe& ;  what  offences  reqmre,  and 

nbt  do  not  require,  a  jury-trial,  neither  appearing  to  be 

Bttked  with  fuch  precifion,  nor  to  depend  on  fuch  reafon-  ^^  p^^ 

lUe  grounds  of  diftinflion  as  might  haye  been  expefled.nfelyfiztd. 

*  There  is  no  point,"  obferves  lord  Kilkerran  *,  <<  lefs  fixed 

^  dian  this,  when  a  trial  was  to  be  by  a  jury,  and  when 

"  noL*    Such  ftill  is  the  immaturity  with  us  of  this  mod 

impoftant  branch  of  criminal  jurifprudence.    Yet  jury-trial 

II  not  of  recent  or  foreign  origin  among  us,  but  a  nadve  of  ju^ 

haoch  of  our  common  law,  which,  of  old,  employed  juries  '"^ 

in  all  cafes,  civil  as  well  as  criminal.  Aodendr 

nfed  incu 

IxmiBS  were  firft  difufed  in  civil  caufes.    The  lords  of 

*  Tit.  DeUoquciicf,  No.  15. 
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juRT-*       council  and  fefiionj  a  numerous  court,  confiftingof  no  fewer 

TRIAL,      than  fifteen  judges,  fucceeded  the  daily  council,  which,  like 

CEMART.*  ^c  ancient  feflion,  a  parliamentary  committee  was  ^'  a  com- 

<f  pond  of  bifliops,  abbots,  lords,  gentlemen,  and  burgefles  V 

difufed  in    ^^  reprefent  the  three  eftates  of  the  realm  \    It  is  there- 
civil  cauTcs. 

•  Lord  Karnes*  Law  tradi,  tr.  7.  ^  thine  forth  three  times  in  the  seir 

Sir  Johh  Dalrymple  fays,  there  wat  **  quhair  the  king  Hkis  to  a 

no  neceffity  for  Maf  majeily  choof-  **  them ;  qniflt  (ill  know  and 

ing  them  from  the  eftates  of  parlia-  '*  mine,  conclude  and  finallie  deter* 

sncnL    £i^x  on  feudal  property,  c  "  mine  all  and  fundrie  complainti^ 

▼Uft  §  x»  P*  ^39*    S"^-  ^^  produces  no  «  caufes  and  quarrelles,  that  maybe 

authority  in  fupport  of  this  opinion.  <<  determined  before  the  Ung  and  Idi 

It  is  fo  fkr  true,  that  although  com-  **  council     The   quilk  pedboi  fill 

mittees  of  parliament  were  chofen  **  have  their  expences  of  tfnt  parties 

out  of  the  three  eilates,  -viz.  church.  **  foundin  faultis,  and  of  their  on* 

men,  landed  men,  and  burgefles,  yet  *'  lawesi"   (fines  or '  mulds)    *■  or 

it  feems  to  have  been  entirely  acci-  «  otherwayes,  as  is  pleafimd  to  <Nir  Ib- 

denul,  whether  the  judges,  in  any  <«  verain  lord  the  king.**   **  Hie  ft^ 

particular  caufe,  conflfted  more  of  iion,**  obferves  fir  George  Macken- 

cme  clUte  than  of  another.  zie,  '*  was  then  a  committee  of  par- 

^  The  king*s  council  of  old  were  **  liament.*'  Obfenrations  on  this  fia- 

the  fupreme  judges  in  civil  caufes ;  tute.    The  number  cholen  for  twtrf 

which  fometimes,  in  the  firft  inllance,  fcflion  appears  to  have  been  three 

were  brought  before  them,  although  out  of  each  efiaccy  via.  nine  ordinary 

their  principal  jurifdidion   in  Scot-  judges,  who,  with    the    chancellor^ 

land,  as  well  as  in  England,  confided  formed  the  court.    Af^erwardt  Wf 

in  attending  to  breaches  of  the  peace,  read  of  the  lord  derk  regifter  beings 

^         and  to  the  regulation  of  inferior  ju-  ex  officio^  one  of  the  judges^    An  wSL 

dicatures,  by  obliging  them  to  do  juf-  of  James  II,  marked  in  the  black  adb^ 

ticc,  and  dire^ing  them  in  cafes  of  c  65,  1456^  contains  the   JFollowiag 

difficulty.    In  order  to  relieve  the  nomination  for  the  fir  ft  month,  or 

king  and  council  of  the  weight  of  feflioni  of  that  year, 

their  judicial  bufinefs,  the  old  court  For  the  clergy^^-The    bilhop  el 

of  fefiion  was  cftablilhed  in  the  reign  Dunkelden,  the  abbot  of  Paifiey,  the 

of  James  I,  by  the  ftatuce  14241  c.  abbot  of  Melros. 

65.    **  Our  fovereign  lord  the  king,  For    the    barons^— The    lord    of 

.«  with    confeut  of  his   parliament,  Graham,  fir  Patrick  Hepbnna,  the 

^  has  ordained,  that  the   chancclar,  laird  of  Cambee. 

**  and  with  him  certain  difcrcct  per-  For  the  commiffaries  of  burrows.— 

*'  fons  of  the  three  eftates^   to   be  William  Cranfton  of  Edinburgh,  Ro» 

**  chofen  and  depute  be  our  fove-  bert  Nam  of  Striviling,  Robert  Mar. 

**  rain  lord    the    king,   faQ  fit  In^  fer  of  Perth.  Then  follow  the  namet 
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kc  not  merely  from  the  number  of  judgc$»  but  by  a  {brt  ^^^^ 
of  haeditarr  oonftitution,  that  the  lords  of  felEon  have  trial, 

V(HiH  Ml* 
CmAftT. 

rfwhcr  juiaei  apfOinted  far  thefiiL  flumld  firft  go  to  the  judge  ordinary, 

ftftoM,  bong,  in  like  man-  and  that,  if  parties  were  aggrieved* 

br  cfldu  By  another  ad  of  they  might  apply  to  the  king  and  hit. 

tk6aeic%ii,c63,  it  was  provided,  coondL  Sir  G.  Mackeniie,  however, 

ibt  «  te  lerdia  of  the  faffionn  iall  in  hia  oUervations  on  the  former  of 

*  fit  doyii  in  tl^7eir,ilke  time  forty  theieafts,iayt,  that  the  old  ieffion  and 
* 4qi,in Air thrc placea,Edenburgh,  the  cooncil  wereonly  different  namea 

*  Pttih,  ad  Abenlene.  The  nmn.  for  the  fame  court.  Certain  it  ia» 
*■  Wr  «f  Ae  fcrfiNma  that  iall  fit  iall  that  we  find  meetings  of  a  conrt  calL 
"  bcMC^  hnvciDg  power  and  voittes  ed  the  fijun^  fometimea  the  tmuieil, 
■  iilkc ddivctaoce  of  caofis,  id  Vk  and  fomedmes  the  Mmwi/ «•/  fi/Smt 
"  cAriR  tlvee,  and  the  ckrke  of  the  down  to  a  later  period  than  the  ada 

*  Rgilcr.  The  feflioon  now  next  to  laft  mentioned ;  and  thia  court  vrat 
*kfb,aadhnUcnat  Aberdene,the  evidently  a  committee  of  parliament, 

*  iffh  dij  of  Jnnii,  and  contenand  chofen  at  the  old  (eflion  was,  and  es- 
"4D  dayia.  The  fiwond  lefiionn  to  ercifing  the  fiune  iort  of  jarifdidiQo; 
■1^  in  Perth  dkereafter,  the  fifth  fo  that  it  was  probably  neither  more 
^dij  of  Odober,  and  continue  other  nor  left  than  a  continuation  of  tbe 
"  lodiyia.    The  third  feflioun  to  be-  old  fdfion. 

*  (h  in  Edenburg^  the  13  of  Fe-  The  neceffity  of  feme  forther  re- 
*bnr  luit  thereafter,  and  to  conti-  medy  appears  from  the  narrative  of 
"  flae  40  dayis."  the  ilatute,  James  IV,  1503,  ch.  58 ; 

IVb  old  court  vras  called  ihi  Sef^  which  flates,  **  that  there  hes  been 

fmi  becanfe,  inftead  of  being,  like  «  greate  confnficn  of  fimimoandes  at 

Ae  council,  itinerant,  and  without  «« ilk  feffion,  fa  that  leifure  nor  fpace 

■yfiaed  terms  of  fitting,  it  was  or-  «<  at  a  time  of  the  zeir  might  not 

d^ned  to  have  three  feflions  in  the  «  have  been  had  for  the  ending  of 

fat  at  ftated  pbues.     The  form,  •<  them :   and,  therefore,  puir  folks 

Itoocvcr,  was  found  inconvenient,  as  «  hes  been  delayed  and  deferred  fra 

die  jodgea  ierved  by  rotation,  and  <«  zeir  to  zeir,  throw  the  quilk  they 

«nc  changed  Cram  time  to  time,  fo  •*  wanted  juftice;  therefore,  for  e^ 

tbt  they  could  not  be  fuppofed  to  **  chewing  the  faid  confofion,*'  ha 

acquire  any  tolerable  knowledge  of  the  ftatute  inftituted  a  new  court, 

the  law.    For  thefe  reafons,  fome  of  called  the  iaily  uutuii^  to  fit  comi- 

eor  writers  fiiy,  that  the  /r/nn  came  nuallj  in  Edinburgh,  or  at  any  other 

to  be  virtually  foperfeded,  before  it  place  where  it  Ihould  pleafe  the  king, 

wu  eiprelsly  aboliilhed  in  1503.  The  to  decide  all  manner  of  fummonies 

t«oads,i469,  c.a7,andx465,  C.63,  in   civil   matters,   complaints,    and 

five  fiome  countenance  to  this  foppo-  caufes,  daily,  as  they  ihould  happen 

fitioD  by  taking  no  notice  of  the  fef-  to  occur,  with  the  fame  power  which 

fioo;  but  enading,  that  all  cauies  the  lords  of  feffion   formerly  had. 
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*  f"  .    always  been  confidered  as  the  jury,  or  grand  affize,  of  the 
TKiAi,       nation  III  rrWrfc// *• 


WBEN  NC- 
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Thit  court  feenu  to  have  confided  of  filling  of  ieiren  clei^gTmen  uid  lefoi 
a  greater  number  of  members  than  laymen,  as  ordinary  jndgcsi  with  tht 
the  old  ieffion.  **  This  court  alfo,*'  abbot  of  Cambnikenneth  at  their 
obferves  lord  Kame8,(ibid.)**  was  de-  head,  as  prefident,  and  parofiding 
**  feAive,  having  m  qwrmm  named,  that  the  lord  chancdlor  being  pre* 
^  nor  any  compuUton  on  the  judges  fent,  ihould  have  Tote,  and  prcfide  { 
"  to  attend ;  by  which  defe&  it  fre-  and  Ukewile,  that  the  king  ihooU 
**  quently  happenced  that  a  caufe  have  it  in  his  power  to  join  to  than 
**  pafled  fucceffively  through  the  tbre§  or  /pvr  of  his  great  conncil,  t» 
«( hands  of  federal  judgeSi"  have  wte  with  the  other  judges 
James  V,  therefore,  in  order  to  re.  thefie  were  called  extraordinary  lord^ 
■ledy  thele  inconveniencet,  in  the  The  qturmm  wa»  firft  made  eigmm^vkm 
year  1534^  in(Utuced  the  prefent  eluding  the  lord  cfaanccUqr»  or  pre* 
court  of  ieflion,  under  the  name  of  fident,  but  afterwards  brought  domm 
the  €Mege  of  jmfku  In  the  later  edi*  to  mne  (a6l  1587,  &  44.)  And  it  was 
tions  of  our  ftatutes,  the  adls  eila-  declared  that  the  fentencea  and  de- 
bUflung  the  college  of  juilice  are  crees  of  that  court  ihould  have  dw 
^ted  errooeoufly^in  the  year  1537;  fame  (Irength  and  effed  asthede- 
but  from  the  record  copy  in  the  crees  of  the  feflioci  had  in  time  by« 
general  regifter-houie,  as  well  as  gone.  A  power  was  alio  given  to 
from  the  hlad^ .  adts,  and  other  the  judges  to  regulate  their  own  pro- 
evidence,  it  is 'certain  that  the  real  ceedings. 

date  of  them  was  in  1532.  The  fixth  The  judges  were  dignified  with  the 

aft  of  that  year,  upon  the  recital,  appellation  of  fenaHn  of  tbe  edUgt  ^ 

'*  that  his  majefty  was  defirous  to  jufiiu^  and  with  the  name  of  Urds  of 

<'  have  a  permanent  order  of  juilice,  fcfw^  or  lords  of  muuU  ami  fejmm, 

**  for  the  univerial  weal  of  all  his  The  firft  judges  appear  to  have  been 

**  lieges,**  ordains,  **  that  there  be  chofcn  by  the  parliament,  but  after* 

**  chofin  certane  perfounis  maift  con-  wards  the  nomination  came  to  be 

**  veoient  and  qualifeit  thairfoir,  to  folely  in  the  king,  and  the  naming  of 

■'  the  number  of  14  perfounis,  half  fpiritual  judges  ceafed  upon  the  re- 

«  fpiritual,  half  temporal,  with  ane  formation,  or   Iboa  after  it.    (Sec 

**  prefident ;  the  quilkis  perfounis  fall  pamphlet,  intitled,    Ezplanatioo  of 

*'  be  authorizat,  in  this  preient  par-  the  bill  for  augmenting  the  (alariei, 

**  liament,  to  fit  and  decyde  upon  all  and    Icfleoing    the  number  of  the 

«  adionis  civile ;  and  nane  uthers  to  judges  in  the  courts  of  fefion  and 

«  have  voit  with    them    unto   the  exchequer  in  Scotland ;  by  a  gentle- 

*'  tyme  the  faid  college  may  be  infti.  man  who  aififted  in  forming  the  plan 

<*  tute  at  mair  lafar."  of  the  bill) 

By  the  next  chapter,  the  timesof  their  *  *<  In  all  courts,*'  obferves  lord 

fitting  were  afcertaincd,  and  a  nomi-  Karnes,  "  civil  and  criminal,  govem- 

naiion  of  the  judges  was  made,  con-  <*  ed  by  a  fingle  judge,  we  find  juries 
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tribunal,  therefore,  like  the  two  which  it  fuc-  ,«.i^' 


This 
ceededt  nerer  employed  an  affize. 

*  ihny*  OBplofed.    Oa  die  other    **  the  judges  ordinary,  for  trying  any 
jwiei  were  never  employed    **  iflbe  in  fad,  were  the  proper  au^i 
any  BritHh  conrt  where  the    **  thority  or  warrant  for  calling  in- 


TaiAL, 
WHEN  Ml< 

ctisaar. 


""jii^eB  were  fnfficiently  numerous 
"10  aA  at  jurymen*  Accordlng- 
•  ly,  ■  Sa^od.*'  hit  lordihip  adds, 
"^  I  m  ^mly  perfoaded  that  the  con- 
ef  jury  trial  in  thele  new 
(king'a  bench,  exchequer^ 
pHena)  ^  was  owing  to  the 


*<  ^efts,  in  order  to  try  that  iflue ; 
**  and  thefe  eftablilhed  brieves  being 
"  limited  in  number  and  form,  and 
**  conieqnently  ill  adapted  to  the  trial 
*<  of  new  cafes,  this,  together  with  aa 
"  ad  in  the  reign  of  James  IV,  1491, 
**  c  24,  gave  the  firik  check  to  that 
drcnmfiance,  that  fiyr  *  ancient  confUtutional  mode  of  de- 
wcie  appointed  in  each  **  termination  in  Scotland.  The  ad 
"rfiban,  and  but  a  (ingle  judge  in  **  alluded  to  ftatntes  and  ordains, 
"the  tkcoMt  conrts.**  Law  trads,  **  "  that  ma  irUves  mr  9tbtr  Utttrt  h 
11:7.  Thia  opinion  of  lord  Kames  is  **  gnrem  t9  m  fiartkf  Ant  after  tbt  fwm 
di^Medf  io  die  pamphlet  cited  above,  **  rf  tb§  truvet  0/  ibe  tbamcellarus  m/ul 
m  dK  following  pafiage  : — **  As  to  **  in  all  timei  0/  iefint  and  that  tb* 
*the  hiftofy  of  jury-trial,  and  its  **form  of  the  chameellarit  it  kelped  a»d 
"  coatiDnance  or  difufe  in  conrts  of    "  dftrvti  vtHhout  iMMvatiom  «r  oMag 

<*  of  mew  tenmti :  amdg^mu*  hnt  ffivm. 
**  mtBerwaietf  tbat  tbejbt  tf  ma  force  m^r 
«  effeO^  emct^  the  brieve  of  fuammtmdis 
«  ofem^r:*  This  ftatttte  muft  have 
**  had  a  very  great  effed  upon  the  ci- 
*<  vil  bttilneis  of  the  country,  as  the 
**  fixed  forms  of  the  cuftomary  brieves 
"  could  not  fuic  newly  emergent  cafes. 
*<  In  England  the  matter  was  other- 
"ia  fiid  in  the  common  couns  of  «wSfe  conduded.  By  a  ilatnte  in 
<*  hw  haa  been  by  jury,  with  fome  «  Edward  the  Firft*s  time,  cap.  14,  it 
*ciccptions»  The  fame  was  origin*  <«  was  enaded,  Q^iotiefamqiu  deeetero 
"  aSy  the  cafe  in  Scotland,  and  would  '<  evemerit  i>  eamceUaria^  fmod  immmoea^ 
"  probably  have  continued  to  be  fo,  <*ytf  reperitur  breve  et  in  eom/mili  eafu 
**  whether  the  judges  were  numerous    «  cademtefub  eodemjum  et  fault  indigem" 

*  or  few,  had  not  the  form  of  infti^    <<  te  remedio^  eomcordent  eleriei  de  eameeU 

*  toiing  adioos  by  brieves  wore  out     *<  laria  im  hrevi  faeiemdo  vel  attermiimemt 

*  giadually,  and  a  new  form  of  fum-    <<  quaremits  in  proximo  parliaa$eMto  H 

*  Boafies  been  introduced,  more  con-    **fcreBant  eafut  in  quibue  eoneordare  iim 
"  fiMant  to  the  pradice  of  the  eccle-    '*  poffunt  et  referant  eoe  ad  proxiauam 


law,  whether  in  England 
"or  Sroriand,  I  have  not  been  able 

*  la  dtfcover,  that  this  was  ever  un. 
*Mbod  to  have  any  connedion 
*«iih  the  cftablifliment  of  thofe 
'cwrta  ia  point  of  number.     In 

*  Wmj^mmA^  tn/Bk  the  earlieil  times 

*  doiiB  to  the  preient  moment,  it  is 
**  Wkved  the  mode  of  trying  ifliies 


«  fiaftical  and  civil  law  courts. 
"  Brieves  iflning  from  chancery  in 
the  kiDg*s  namei  and  direded  to 

4 


**  parllamentmm  et  de  confenfu  jwr^perim 
<*  torma  fat  breve,  ne  cemtingat  de  eetero 
**  fuod  curia  dim  deficiat  qMaremHbme  im 
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jvKT-^  ^^^  e3cample  of  the  fupreme  tribunal  was  readily  imitat* 

TKiAL,       ed  by  inferior  judicatures,  whofe  gradual  difuiie  of  juries 

ctiMir.    ''  ^iU  not  furprife  us/'  remarks  lord  KameSf ''  when  it  is 

<'  confidered  that  an  appetite  for  power,  as  well  as  for  imi^ 

**  tating  the  manners  of  our  fuperiors,  do  not  fot&ke  us 

when  we  are  made  judges  ^.'^ 


C( 


Juries  were  probably  firft  difufed  in  civil  queftionsi  and 
next  in  thofe  criminal  afiions  where  the  private  party  con^ 
eluded  for  pecuniary  reparation.  It  would  not  appcsur  a  vior 
lent  or  undue  ftretch  to  difpenfe  with  an  aflize  in  iinall  cri- 
minal profecutionsi  which  concluded  only  for  fine  and  im- 
prifonment,  although  bn>ught  at  the  inftance  of  the  procu* 
rator-fifcal.  The  way  was  prepared  even  for  the  latter  pair 
niihment,  by  the  immemorial  pradice  of  tbe  royal  bo^ 
roughs,  of  imprifoning  debtors  in  civil  caufes  by  a^  <^ 
warding^. 

So  far  tbe  thing  appears  to  be  fan^oned  by  the  acqui* 
efcence  of  the  country,  and  by  the  decifions  of  the  courts  of 

^^ju/tida  ptrquirtnda^*     **  Had  any  **  fliirct  remote  from  the  capital,  I 

**  thing  of  this  kind  taken  place  in  "  continued  to  fearch,  and  in  the  re» 

**  Scotland,  the  old  form  of  jury-trial  **  cord  luckily  ftumbled  on  a  book  of 

**  in  ciTil  cafes,  where  the  iflue  turn-  ^  the  flierifPt  cburt  of  Orimeyy  be* 

M  ed  upon  fad,  would  have  been  pre-  "  ginning  3d  July,  x6o»,  and  e&ding 

**  fenred ;  and  it  is  ceruin  tl^at  brieves  **  ^th  Augnft,  1604 ;  aU  the  procef^ 

**  continued  long  after  the  eftabliih.  **  fes  in  this  book,  civil  at  weU  at 

•*  ment  of  the  old  feffion,  and  in  "  criminal,  are  tried  by  juries.**  Law 

**  fome  inftances  continue  to  this  day.*'  trads.    Ibid. 

a  Ibid.  Lord  Kames  adds,  «  were  ^  The  fecond  ftatute  of  Robert  t, 

**  the  ancient  records  preferved  of  c  xp,  (an  adoption,  as  is  fuppofed,  of 

**  thefe  inferior  courts,  it  would,  I  the  Englifli  ftatute  13 Edwanll)  lord 

*■  prefume,  be  found  that  civil  caufes  Kames  prefumes  to  be  the  foundation 

"  were  tried  in  them  by  juries,  even  of  the  adfc  of  vrarding,  pecttliar  to 

"  after  the  inftitution  of  the  college  royal  boroughs.    But  thn  will  more 

'*  of  juftice,**  &c.; — **•  conjeduring  properly  be  noticed  in  treatiog  of  orf^ 

**  that  the  old  form  of  jury  trials  ditaHoae  fu^m  warrants. 
*'  might  wear  out  more  (lowly  in 
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bv.    Janes  are  not  underftood  to  be  neceflary  in  petty      f^ 
riot^  toilzies^  or  brawls,  fmall  thefts,  termed  pickery  or  tkial, 
pilfering,  or  in  general  in  thofe  other  lefler  delinquencies  ^'.."i^''' 
vbich  are  not  folemnly  tried,  and  feverely  punifliable  as 
cnmes,  bat  checked  by  fine  and  imprifonment,  as  breaches 
of  the  peacct  and  ofiences  againft  the  public  police  "• 

•  It  any  be  proper  to  mcBtioD,  one  on  ui  im/mo^  of  15  dayi.  This 
tnai  the  booki  of  adjoumal,  a  few  of  judgment  was  complaiord  uf  in  a  bill 
6ie  cafiei  that  have  been  deciiled  up.  of  advocation ;  wherein  the  defend- 
«QibiiiiiporTaat  point.  The  firft  that  en  pleaded,  that  if  a  jury  were  to  be 
mtf  k  ■cntiODcd  u  the  cafe  of  AleK«  fummoned,  it  could  only  be  in  a  new 
aader  Fl^hc.  (noticed  by  Mr.  Hltane,  procofs,  and  on  another  lihel  or  com* 
Gmn.law,voL  ill,  C.6,  p«2J5),who  plaint.  The  lords  remitted  to  the 
VII  giiby  of  infmlting  the  proToft  of  ftewart-dcpute ;  with  thu  inftni Aion, 
tk  boroBgh  of  Cupar,  and  reftflin^  that  he  proceed  in  the  original  com- 
kii  oSeer^  The  bailiet  fenunccd  plaint  without  a  jury,  and  do  there. 
liB  to  paj  a  line  of  5L  to  be  im-  in  as  he  ihall  fee  cauie.  zjth  March, 
irifaoed  for  a  month  certain,and  until  1 788. 

pjmeat  of  the  fine ;  and  to  be  ba.  And  a  woman,  of  the  name  of 

aifccd  from  the   burgh   for   three  Jean  More,  was  fentcnced  by  the  roa- 

jcm,  nader  certification  of  whip-  giftrates  of  Ediuburgh  to  be  confined 

pay,  in  caie  of  hit  return.    The  (en.  ">  ^  corrcaion-houfe,   conduced 

trace  was  brought  by  him  under  the  through  the  ftreeu  by  tuck  of  drum, 

fwiew  of  the  high  court  of  Juftu  "^  privately  whipped,  for  harbour- 

ftiry ;  who  fuOained  it,  etcepting  ing  young  boyt  who  broke  fliopt , 

with  refpcd  to  the  Uft  particular,  wd  for  keeping  a  houfe  of  bad  fame. 

Jane  13,  1767.    But  thia  icema  ra-  She  brought  the  matter  before  the 

tkr  to  belong  to  another  clafs  of  court  of  jutticiaryby  abiU  of  fufpcn- 

cales,  which  will  be  noticed  below,  Con,  which  was  refufed.    1784,  J«i- 

»ix.thepowerofaUpcrfontin«*<4o.  i?-    It  was  an  aggravation  of  thia 

wiij  fiunmarily  to  proted  their  dig-  woman's  guilt,  that  flie  was  under 

aiij.  fvntence  of  banifhment  from  the  city 

The  court  had  an  opportunity  of  on  account  of  former  mifdemeanoun. 

kdaring  nncquivocally  their  opinion  In    another   cafe,    a    comphunt, 

tOQihsng  this  right  of  trial  by  jury,  in  narrating,  that  takiig  away  a  perw 

the  cafe  of  Craig  and  Clark,  who  were  fon's  property,  without  his  know- 

iadiaed  to  fiand  trial  before  the  ftew-  kdge  and  conicnt,  is  a  crime  of  a 

artof Kirkcudbrightforan  aflaultand  heinous  nature,  and  feverely  punifh- 

battery.    The  puniihment  concluded  able,  efpecially  when  conunitted  in 

for  waa  in^rifonment,  fine,  damages,  breach  of  truft ;  and  fiating,  that  the 

and  iecority  for  good  bchaTiour.  The  defender,  one  Fairbaim,  was  guilty 

ftcwatt  found  that  the  cafo  required  art  and  part    thereof,  in  fo  far  at 

•  jvy^  and  gave  orders  to  fununon  he  had  uken  corns  out  of  a  btra 
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juEY-**  ^^  ^'  convenient  at  leaft,  if  not  neceflary,  the  thing* 

TKiAL,       (eems  to  be  liable  to  no  objefUon^  nor  to  threaten  any  coo* 

cKtsAftyr  fiderable  danger.    Indeed  the  learned  judge,  whom  wc  haie 

fo  repeatedly  mentioned  in  this  luftorical  funrey,  and  ^'  whofe 

Jury-trial,   «  works,"  fays  fir  William  Blackftone,  "  have  given  exqul- 

laiS^c  m  "  fite  pleafure  to  every  contemphtive  lawyer  */'  obferve^ 

dwl  caufet.  «<  I  cannot  here  avoid  declaring  my  opinion,  that  in  di^ 

<'  caufes  it  is  a  real  improvement  to  truft  with  eftablifhed 

''  judges  the  power  of  deciding  on  fa£ls  as  well  as  on  law. 

f  A  number  of  men  trained  up  to  law,  and  who  are  daily 

^^  in  the  pra£tice  of  weighing  evidence,  may  undoubtedly 

*'  be  more  relied  on  for  doing  juftice,  than  the  fame  num« 

^*  her  occafionally  colle£led  from  the  mafs  of  the  people,  to 

'^  undertake  an  unaccuftomed  ta(k|  that  of  pronouncing  a 

<'  verdidl  on  an  intricate  proofs/'  And  another  diftinguifli- 

ed  judge,  who  was  never  fufpeded  of  being  unfriendly  tO; 

public  Jiberty,  or  to  the  rights  of  the  people ;  or  liable  to  be 

biafled  by  the  peculiarities  of  the  law  in  which  he  was  cdu« 

cated,  ezprefles  himfelf  in  fimilar  terms.-—*'  I  am  fully  con* 

<<  wiced  that  our  anceftors  judged  wifely  in  departing  from 

*<  the  ancient  cudom  of  determining,  even  matters  of  h€t% 

'<  by  the  verdifi  of  juries  in  queftions  of  civil  right  ^J^ 

where  he  wu  employed  u  a  threflier ;  prifon,  without  remitting  the  libel  to 

and  conchiding  that  he  Ihould  be  ex-  an  alSze.    1787,  July  16.   The  lords 

emplary  punilhed  in  his  perfon  and  refufed  the  bill 

goodt|  was  found  relevant  to  infer  «  B.  ili,  c.  17,  Ed.  Dub.  1771. 

an  arbitrary  pnnifhment,  and  a  proof  ^  Law  tra^s,  tr.  7. 

of  the  libel  and  exculpation  being  c  Lord  Gardenftone's  MS.  tit  A& 

allowed,  the   bailies  fentenced  the  fixe.    But  this  renvirk,  fo  far  from 

defender  to  pay  5I.  of  fine,  ftl  to  intitling  us  to  conclude  that  his  lord- 

^               the   procurator-fifcal,   and  the   ez-  (hip  did  not  duly  appreciate  the  tm- 

pences  of  the  adion.    A  bill  of  ad-  portance  of  trial  by  jury,  was  in* 

Vocation  was  prefented  \   of  which  deed  made  upon  the  occafion  of  his 

the  ieeood  reafon  was  the  want  of  a  mentioning  with   disapprobation    a 

jury  in  the  cafe  of  theft,  charged  as  a  well-known  author,  who  undenra- 

heinoos  oflence^->f i/w«rei»  no  jury  lues  its  ufe  even  in  criminal  mat<- 

was  craved,  and  it  is  the  uniform  ters;  touching  which,  his  lordihipob* 

prance  of  Iheriffs  to  fine  and  im«  ferrei,  «  in  a  free  country  it  is  fkfe? 


/ 
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But   innoTations  once  begun  are  not  eafily  reftndned  j^^^** 
within  proper  bounds.    That  ambition  and  luft  of  power,  trial, 
»  which  lord  Kames  aficribes  the  difufe  of  juries  by  inferior  TtYsA/r!' 
]ii£catuxes  in  civil  caufes  and  petty  delinquencies,  naturally 
prompted  them  to  hazard  more  ferious  deviations  from  the  Farther  ai- 
caotioiu  and  benign  fpirit  of  our  ancient  jurifprudence.  Ac-  IhcT^^ent 
oordingly, '  juIUces  of  peace,  (herifFs,   magiftrates  of  bo- law. 
roughs,  but  particularly  the  latter,  proceeded  the  dill  far- 
ther length  of  trying  in  the  fame  fummary  manner,  grave 
and  terioos  ofiences,  which  not  only  fubjedl  the  culprit  to 
the  (cftreft  arbitrary  punifhment,  but  neceflarily  degrade  his 
chaiafier  and  eftimation  in  fociety. 

This  dangerous  innovation  of  the  principles  of  the  com« 
■on  hw^  and  encroachment  on  the  perfonal  rights  of  the 
lieges^  was  at  one  period  too  much  countenanced  by  fome 
dedfions  of  the  high  court  of  juftidary,  which  however  foon 
perceived  and  coneded  the  miftake  ^  and  in  the  celebrated 
caie  of  Leonardo  PUcatore,  returned  to  thofe  founder  and 
more  conftitutional  .viewa,  wluch  have  ever  fince  guided  its 
pradice  in  this  interefting  particular. 

Simpson,  with  concourfe  of  the  fifcal,  brought  a  criminal 
aclion  before  the  (heriff  of  the  county  of  Edinburgh  a^nft 
Mr.  Piicatore ;  fetcing  forth,  that  the  defender  had  fired  a 
gun  or  piftol  at  him,  loaded  with  fmall  (hot,  by  which  he 
was  grievoufly  wounded  ;  and  therefore  concluding  that  the 
defender  (hould  be  decreed  to  pay  5  col.  fterling  of  dama- 
ges, and  for  a  corporal  punifhment,  by  whipping,  pillory,  im- 
prifonment,  or  otherwife.  Pifcatore  moved  the  (heriff  for 
a  jury-trial :  but  the  iheri£F  found  there  was  nothing  in  the 

•  10  commit  the  trial  of  criznei  to  ju-  **  be  more  eafily  influenced  by  the 

*  net  thu  to  judges,  efpeciallj  the  **  power  and  corruption  of  a  court 
**  trial  of  political  crimet,  in  which  "  than  honcft  private  men,  who  art 
■  ancient  experience  teaches  us  that  **  called  by  rotation  to  be  jurymia 
^  aa  dUUiihcd  €«urt:Of  jmdges  naj  **  ufon  difi^rent  trials.*' 
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J,^  complaint,  or  its  concIttGons,  that  tcndeied  a  trial  b,  joqr 
TRIAL,  neceflary ;  and  he  afterwards  refufed  a  lieclaiming  petidoi^ 
cttsAftT.'  withoat  anfwers.  Upon  this,  Pifcatore  preferred  !a  biD^of 
advocation  to  the  court  of  jafticiary,  in  which  h^  tontenddl 
that  he  was  indtled  to  a  jury-trial.  At  the  faitie  tsiife  ffii 
agreed  that  the  trial  (hould  proceed  beforls  the  ftaetiff'  '0S^ 
out  a  jury,  if  die  court  ihould  direct  the  fhbriiP  to  icltliil; 
the  punifliment  to  a  pecuniary  reparatioti.  Simpfim  piit  ill 
anfwers  to  the  bill,  agreeing  to  reftri^t  the  concluGoM  of  laSi 
libel  to  a  pecuniary  reparation ;  '<  but  the  court,^  dbfert^ 
the  learned  author  who  reports  the  cafe,  ^'  tno/t  pnpierly  USA 
<<  bold  of  this  opportunity  to  tejtify  their  £/!^prohiidn  of  tk 
*<  mode  of  trial  intended  by  thifberiffi*  and  pronounced  the 
following  judgment :  *'  Having  confidered  the  fiud  Inll  and 
^<  anfwers,  with  the  criminal  complaint  before  the  flieitf^ 
«  6nd  the  libel  referred  to  in  the  Ull  ought  to  hicte  Iteeti 
<<  tried  by  a  jury ;  aiid  dierefore  remit  the  caufe  to  die  fhb- 
^  riff,  with  diis  inftrudHon,  that  he  alter  his  interlocotei 
<'  complained  of^  and  difmifs  die  libel  \  refervin^  to  die 
**  purfuer  to  infift  in  a  new  libel  before  the  flieriff*,  or  any 
**  other  competent  court,  as  accords  of  the  law  ••**  **  This 
<<  judgment,"  he  farther  adds,  <'  merits  the  Ugheft  ap- 
<*  plaufe ;  and  will,  it  is  hoped,  put  an  end  to  foch  mode 
<<  of  trial  for  the  future,  excepting  when  fpedal  ftatdtei 
<<  audiorife  it :  of  thefe^  it  muft  be  lamented,  tbefe  are  too 
^  many*," 

iB  MT  trial  It  deferves  nodce,  t&at  in  this  cafe  the  purfuer  agfeed 
fora^jn-  to  reftrift  his  libel  to  a  pecuniary  reparadon.  Biit  the 
SSough  on.  court  difregarded  this,  as  it  could  not  alter  the  defcripdon  ol 
ly  pccunia.  ^^  oficnce  charged,  which  was  not  a  petty  breach  of  tirt 
don  be  con-  peace,  but  a  heinous  crime.  Independendy  of  the  piuiifli- 
clnded  for.  g^^j.  altogether,  the  difgrace  of  a  convidion  for  an  offencf 
of  atty  magnitude,  or  heinous  oaturci  appeared  to  Am 

•  Madtorifli  Ko.  lot.  ^Ibid; 


Ca.V«        Criminal  Jurisdiction.  i6i 

MfliitM  lo  be  too  ferious  and  great  an  evil  to  be  infli£ied  jg^yt' 
if  9  jodEC  withoat  the  intervention  of  a  jury.  This  has  taial, 
been  oonfideied,  and  quoted^  as  a  leading  cafe  *.  cissAitr.' 


JimiEi  dicOf  though  not  ufually  employed  in  the  trial  of 
fmf  diibrdert  and  offences  againft  police  before  inferior 
are  indilpenfable  in  a  **  charge  of  any  grave  or  fe- 
tranijgreffion  ^/*  or  any  crime  at  all  of  a  higher  de- 
l  which  therefore  may  be  laid  down  as  not  com- 
to  be  tried  before  the  feilions  of  the  peace. 


CCS 
BT 


JIL  Birr^  m  cmwnfi,  it  cannot  be  ftated  that  the  feffions  orrsNci 
veeooipctent  to  take  cognitance  of  all  thofe  lower  offences  cognis. 

ABLE    BT 

m  difixdert  which  may  be  fummarily  tried  by  other  magi-  the  ics- 
loiei  witliout  the  formality  of  a  jury-trial.    It  becomes  " 
Moeflaiyy  theieforej  more  particularly  to  inquire  what  o 
tbcj  can  try. 


QMS 
or  TBK 


FiMSTf  theOf  the  fei&ons  of  the  peace  have  the  {zmeifl^^^^- 
power  wkh  other  judges,  to  punifh  fummarilyi  and  of  their  ^^^  of- 

fenceta- 

'  Afimilir  dedfion  wai  pronoun.  **  a  jvry**   '^^  ^^^  deliveiuce  waa  ^^^^    ^ 

crfjithc  advocatioD  at  the  inftance  given,  of  the  fame  date,  on  the  bill 

Brown,  March  19, 1783,  of  fufpeniion  for  William  Ballantyne, 

tlie  lords  fonnd*  **  that  the  li-  who  was  charged  with  iimilar  offciv 

*  hd  or  con^hint  referred  to  in  the  ces,  and  in  a  libel  which  concluded 

*  Ul  of  advocation,  which  contains  for  the  fame  puniihment.    The  third 

*  a  charge  of  different  ads  of  af-  decifion  was  in  the  fufpenfion  at  the 

*  fadtag,  wounding,  and  maiming,  inflance  of  John  Johnfton,  on  whom 

*  whinhj  the  perlbns  therein  nam.  the  magiftrates  of  Edinburgh,  as  (he- 

*  ed  were  in  danger  of  being  mur-  riffs  of  that  city,  had  paffed  fentence 
"dcicd;  and  alfe  charging,  that,  in  of  whipping  and  banilhment,  on  a 

*  pwfnaacc  of  thele  affanlts,  the  de-  charge  of  affaulting  a  young  woman 

*  inden  ieised,  and  theftvoufly  car-  in  her  houfe,  and  forcibly  carrying 
"Md  flff^  cefttin  tSaSU  belonging  her  aw^y  from  thence,  under  pre- 
via tht  parfimt  affankad ;  and  con.  tcnce  of  a  warrant  which  he  had 
'dnliDg  for  pnuiflunent,  by  whip,  feigned  or  falfified  for  that  purpofe. 

*  pi^Si  piUory,  haniflimamy or  otha>  Z789,  ajd  Fefamary. 

*  wife,  as  to  the  judge  Ihall  feem  ^  Hume,  Crim.  law,  vol.  iii,  p. 
**  meet,  ought  to  have  been  tried  by  240. 

Fol.  I.  L 
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offe/ces  ^^^^  motion,  all  fuch  diforders  and  mifdemeanourSy  commit 

coGNis-      ted  in  court  during  the   progrefs  of  a  trial,  as  arc  eithet. 

TUE  sEs-    difturbance  of  the  judges  in  the  exercifc  of  thctr  fun£iiooi 

•IONS.        or  a  violation  of  that  rcfpeft  and  deference  which  ought  t 

be  obferved  towards  them  when  proceeding  in  their  offia 

Such   offences   may   be   punifhed  fttmrnartly  by  the  ccwii 

of  judiciary,  although  trial  by  jury  is  the  regular  and  onii 

nary  way  of  trial  in  that  court  for  all  crimes,  whether  gFC3 

or  fmall ;  and,  for  the  fame  reafon,  they  arc  competent  be 

fore  the  feffions  of  the  peace,  when  they  arc  committc 

againfl  that  jurifdiftion.    We  may  therefore,  perhaps,  adopt 

with  little  variation,  Mr.  Hume's  enumeration  of  offences  o 

this  defcription,  which  indeed  he  gives,  not  as  applicable  ti 

the  court  of  judiciary  alone,  but  to  "  every  judge  of  whal 

**  foever  degree."     Such  are,  "  the  hinderance  or  molefta 

**  tion  of  the  macers,  or  other  officers  of  trourt,  in  thei 

**  duty ;  the  ufe  of  any  threatening  or  contumelious  fpeed 

**  or  gefture  there,  with  relation  to  the  judge,  or  the  trial 

*'  any  open  expreffion,  of  either  cenfurc  or  approbation,  o 

**  the  proceedings  of  the  judge,  as  by  acclamation  or  other 

**  wife  J  nay,  the  wilful  and  repeated  breaking  of  (ilence  ii 

*'  court :  all  thefe  are  examples  of  this  fort  of  blameabk 

**  contempt,  for  which  the  magiftrate  may  reproye  the  dei 

**  linquent  of  his  own  knowledge,  and  upon  the  fpot.     All 

*^  wilful  difobedience,  or  grofs  negleft  of  the  orders  and 

**  precepts  of  court,  in  matters  relative  to  any  trial,  is  in 

**  like  manner  neceffary  to  be  fubdued  without  delay,  others 

**  wife  the  courfe  of  juftice  would  be  liable  to  be  flopped 

**  by  the  refufal  of  jurors  to  ferve,  or  of  witnefles  to  appeal 

^*  or  to  anfwer,  and  the  like  *." 

The  feflions  appear  to  have  the  fame  power  with  odiei 

judges  of  fummarily  puniftiing  any  **  attempts  which  voxf 

be  made  with  relation  to  any  trial  depending  at  tha 

*  Crim«  law,  vol.  iii,  c.  6,  p.  nt/x 
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"  time,  or  which  has  recently  been  fo,  to  flander  the  pro-       {  3* 
"  ceedings  of  court,  or  to  depreciate  the  charadter,  or  fully  cocnTsI** 
"  the  honour  of  the  judges  *,  or  to  impofe  on  their  wif-  abli  bt 

TUB  Ulr- 

**  dom,  and  pollute  the  channels  of  juftice,  to  the  prejudice  sions. 
**  of  a  fair  and  unbiafled  trial  between  the  parties  ^/'  as  by 
detaining,  mifleadingi  oferawing,  or  corrupting,  witnefles ; 
or  ahering,  fupprefiingi  or  deftroying  evidence,  or  by  the 
mnefles  themfelves,  when  fummoned  to  give  evidence,  not 
attending,  or  keeping  a  contumacious  filence,  or  attempting 
to  picnricate*  But  ui  fuch  cafes  the  offence  mud  have  been 
comaittcd  againft  the  court,  or  in  relation  to  fome  proce« 
due  of  the  court,  which  puniflies  them  thus  fummarily. 
This  holds  with  regard  to  the  judiciary  court  itfclf  ^. 

In  like  manner,  the  feflions  are  a  competent,  and  indeed  OflTencci 
Ae  proper  judicature,  for  taking  cognifance  of  offl^nces  com-  by  their 
oilttd  by  their  own  officers  in  the  execution  of  their  duty ;  «™cc"' 
bj  negligence,  extortion,  and  the  like. 


be  the  ffcsnd  place,  jurifdiflion  has  been  exprefsly  com-  2J:  Ofien. 
Batted  to  them  in  certain  oiFences,  which  may  be  divided  into  ^J'^  hive 
twodafles;  firft,  thofe  mentioned  by  the  datutes  1617,  1661,  cognifance 
or  by  6  Anne,  c.  6,  or  by  the  king's  commiflion,  which  toge-  nJral  aJT 

*  Bell  againft  Dundaa.    See  above,  to  that  tribunal,  this  was  held  to  be 

c  a,  {  4.  a  fufficient  realun  why  he  could  not 

^  Home,  ibid.  complain  to  them  of  thofe  irrcguU- 

*Thn  cbc  court  difmifliedasincom-  ritics  in  this  brief  and  fumniary  fa^ 

fcm,  (Mov.  21,  2797),  a  complaint  at  ihion ;  but  in  the  (hape  of  indidhnent 

itAaBcc  of  the  lord  advocate  againft  only,  if  he  fliould  fee  caufe  to  raife 

Ajn.Rkchic,who,asagentforapri-  one.    And  in  like  manner  wasdif- 

va:c  pany»  was  conducing  a  pre-  miffed   (January  29,  1798),  a  conv- 

ngniiion  bcibre  a  iberiff,  and  was  plaint   at  the  inftance   of   the  faid 

cUfgoi  with   pradices  tending  to  Alexander  Ritchie  againft  Stewart, 

Cftrmpc  the  wicoeflcs  on  that  occa-  Brown,  and  others,  printers  and  own- 

ian    As  the  precognition  here  was  ers  of  a  ncwfpapcr,  for  havij:g  pub- 

adilKr  in  the  court  of  jufticiary  nor  lifted  in  that  form  a  partial  account, 

at  the  inftance  of  the  lord  advocate,  ^  he  alleged,  of  the  lord  advocate's 

who  ha*  a  public  an4  fijxd  relation  complaint  againft  hinu 
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$  3.  ther  form  the  general  code  of  IaW|  touching  this  ma^ftracj 

cooKi"*  ^^^y>  oflSmces  committed  to  them  by  particular  ena£hneiite 

AMLM  IT  Both  thefe  branches  of  their  jurifdiftion  will  more  properi] 

noNk!'^  fall  to  be  explained  under  their  refpeflive  heads. 

3d^  Confoe.     In  the  tlnrd  place,  the  feffions  have  been  in  the  praAie 

^^^7J^-  (too  long  fan£lioned  by  the  fupreme  couru  to  benow  nfU 

petty  delin-  queftioned)  of  exercifing  jurifili£kion  in  certain  petty  d^ 

^ucQciet.     qncncieS)  which  have  neither  been  e^irelsly  Gommitted  t 

diem  by  any  ftatutesi  whether  general  or  particulary  nor  b 

the  jroyal  commiffion.    One  example  of  this  is  the  oicoc 

Pia^ery.     of  petty  theft,  or  pickery,  or  pilfering.    In  a  cafe  of  ill 

kind,  MHhere  the  fentence,  on  account  of  its  (bperity,  tn 

indeed  the  whole  procedure,  on  account  of  its  irregularit] 

was  difapproved  of  by  the  fupreme  court,  not  without  a 

preffions  of  reprehenfion  and  blame,  yet,  in  general,  tbe  juril 

di^on,  diou^  its  incompetency  made  one  of  die  iiealbas  i 

review,  was  not  doubted  of  nor  difcountenanced  *• 

a  DaTi4  Wilkie  againft  the  pfocu.  "  county,  l>y  Mr.  A.  a ;  tluit,  fv 

ntor-fifcalof  the  jufticetof  Fife,ioth  «  coafidcrable  time  pail,  he  Uein 

July  2798.    The  point  of  jurifdi&ion  «  qnently  loft  a  munher  of  £nii 

was  not  the  principal   ground   on  *•  which  he  verily  believea  have  hee 

which  the  judgment  of  the  jufticet  in  •*  ftolen ;  and  that  bft  night  Ik  cm^ 

this  cafe  was  brought  under  review.  <'  on  his  premiflet  and  feiied  0aii 

Indeed  that  ohjedUon  was  very  ibon-  "  Wilkie,  feuar  in  Levcii>  cooMMd 

ty  dated,  and  by  no  means  appeared  <<  called  Cuffiibout,in  the  m6t  «C  tol 

to  be  relied  upon.  Though  the  court  **  ing  his  fowls  j— wamot  is  Ittith 

paffiMl  the  bUI  of  Aifpenfion,  it  was  «  granted,  and  you  are  ot<der«d  I 

upon  other  grounds,  not  as  entertain-  «  fimmion  the  fiud  David  WUUrt 

ing  any  doubt  of   the  competency.  «be,  and  appear  before  th«  ftiA  )ii 

VTUkie  had  been  verbally  comphio-  «  tiees  of  peace,  in  a  cowt  to  b^M 

ed  of  fee  one  of  the  juftices,  as  having  **  at                    on  Monday  ftrft,  A 

been  guilty  of  ftealing  fowls  from  the  *■  4th  June  inftant,   at  is   €^clod 

complainer's  bam-yard.    The  juftice  **  noon,  to  anfwer  the  lasd  coHfUi 

vpon  diis  wrote  the  foUowing  war.  <*  and  other  matters   tenrhinf  || 

rant:  <*  County  of  Fi€e."    <*  Where-  «<  peace,  with  certificatioii  ^wt  I 

^  as  complaint  has  been  made  to  me,  **  wiH  then  be  proceeded  againftyVi 

*«  the  fttbrcriber,  one  of  his  majefty's  <*  no  delay  granted.     Oivea  wMi 

*« juOices  of  die  peace  for  the  laid  <•  my haiid,at                   tiitlfti 
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This  jiirif<li£Uon  does  not  arifc  from  the  claufe  of  the  ^Gt      j  3. 
i(6i»  refpe&ing  felonies  and  heinous  crimesi  providing,  orrsNcis 


ihtt  "  at  what  time  and  whenfoever  one  (ball  accufe  an*  ablb  by 

TMB  •; 

•lOMI. 


*  Other  perfon  or  perfons  to  be  guilty  of  treafon,  murder,  ''"*  '**' 


**  or  other  felony,  blafphemy,  inced,  or  any  other  hainous 
^  aimesy  in  fuch  cafes  the  faid  juftice  or  juiUces  (hall  origin  of 
«  forthwith  caufe  fuch  perfon  or  perfons  to  be  apprehend-  jj"^^^*^ 
"  fid;  and,  after  inquiry  made  in  the  caufe,  the  faid  juftices,  fences. 


*  \mt  X798  TcariL  Signed  and  id*  "  the  iatUftdion  of  the  |>rocoretor- 
«  inU  to  A.  T.  or  anj  other  con-  "  fifcal  of  the  county,  himfdf  and 
'ttfekthe  coontyof  Fife.     This  '*  two  fecnrities,  conjunAly  and  ie- 

«M  iierved  on  Wilkie,  who  «  Terally,  for  his  keeping  the  peace 

OB  the  day  fpedfied  ;  when  o  towards  the  (aid  A.  B.  and  all  oth«r 

Aec—phinrr  and   two  witnefles  ^his  majefty's  fubjeas;  as  likewife 

kn^i  hccn  esamined  on  oath,  the  «« to  his  good  behaviour  for  the  term 

fiiDet  praMNmced   the    following  «  of  feren  years,  after  the  expiry  of 

fdfnem  :  •■  The  jnfticef  havingcon-  «  the  iaid  fix  months,  to  pay  the  ex* 

"Sined  dw  compkmt  againft  Da-  «<  pence  of  the  faid  bail-bond,  hit 

*  ni  WSUe,  nnd  the  depofitions  of,'*  «  prifon-fees,  and  all  other  expencca^ 
Ac;  'and  in  confequence  of  the  ••and  to  remain  in  prifon  ontil  this 

*  fanner  deUnqncncies  and  convic-  m  fentence  is  fulfilled.  Witnefs  our 
"  tiaub  with  the  notorioufly^d  cha-  «  hands,  at  4th  June, 
•nSm  ol  the  laid  XHvidWilkie,  « 1798.** 

"fad  hflttgnilty  of  the  crime  Kbel-  Lord  Swinton»  ordinary,    (1798, 

*kd;  nd  fame  time  fully  confider-  aSth  June)  refufed  a  bill  of  fufpen- 

•i^ghisdrcomftancesi  and  looking  fion  prefented  againft  this  interlocu- 

ai  nn  incorrigible  rogue,  tor,  **  in  fo  far  as  concerns  two 

i  oBd  nd}odge  himto  pay  the  u  months  imprifonment,  and  findmg 

•fcm  of  loL  ftorUng  to  the  minifter  ••  caution  for  the  complainer's  keep- 

■aal  fefioiKkik  of  the  pariih  of  8.  u  jog  the  peace  for  three  years  after 

*  to  be  by  them  appHed  for  the  ofe  ti  ^he  expiry  of  the  faid  two  months, 
«  Ae  pmr  of  that  pariih,  in  name  of  m  but  paffes  the  bill  fvaJ  uitrm:*'-^ 
■fat;  aad  farther,  decern  him  to  \/i)k]e  having  preferred  a  petition  to 
■  fay  the  fum  of  10s.  in  name  of  ex-  ^^e  court  againft  this  interlocutor, 
"pokci;  and  they  farther  adjudge  their  lordikips  did  not  entertamaay 
■the  had  David  Wilkie  to  be  hn-  ^Q^Vt  that  the  feflions  had  jurifdk- 
"  frifaMd  nd  confined  in  the  com-  ^^qh  in  fuch  an  oficnce  as  this;  but 
«  an  JaS  of  Copar  for  the  fpace  of  {^  thought  it  irreguhr  and  impro- 
vfiihakadar  months;  and  they  fur.  p^r  that  there  was  no  complaint  by 
"  Acr  decarn  and  adjudge  him  to  the  procuratoi^fifcal ;  and  yet  a  pu- 
"  find  good  and  fuffident  fecurity  to  nifhmcnt  infli^d— no  written  con^ 
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*^  if  they  find  fufficient  caufe,  (hall  commit  the  oiTender  to 
"  prifon,  or  take  fufficient  bail,  if  the  crime  by  law  be  bail- 
**  able,  and*  (hall  take  the  information,  &c. ;  all  which  re- 
**  cognifances,  &c.  the  faid  juftices  fhall  certify  to  the  ne^a 
"  quarier-feffiofiy  affizes,  or  criminal  courts  refpeftivcly,  to 
"  the  end  the  juftice  may  proceed  againft  them  according  to 
"  law."    This  claufe  relates  to  hnmus  offences,  which,  rcr 
quiring  a  jury-trial,  are,  as  we  have  feen  above,  on  that  ac» 
count  alone  incompetent  before  the  juftices,  according  to 
that  plan  at  leaft  on  which  the  feffions  have  hitherto  cxcr- 
cifed  their  criminal  jurifdiftion.  It  has  no  connexion,  there- 
fore, with  this  jurifdiclion  in  petty  delinquencies,  which  even 
other  judicatures  try  fummarily. 

Neither  does  this  jurifdiflion  arife  from  queen  Anne's 
aft,  which,  as  we  have  alfo  feen,  conferred  no  new  juriT- 
diclion  on  this  magiftracy,  but  only  removed  fome  liinita* 
tions  which  had  prevented  the  full  operation  of  their  powers 
touching  the  peace. 

The  difficulty  arifes  entirely  from  confidering  this  jurit 
diftion  as  an  exercife  of  the  peculiar  functions  of  the  cri- 
minal judge.  Its  origin  therefore  will  be  more  furely  traced 
by  attending  to  its  nature ;  and  to  the  view  in  which 
thofe  delinquencies  are  at  all  punifhable.  This  may  be  il- 
luftrated  in  the  fame  cafe  of  pickery  or  pilfering.  The 
crime  of  theft,  properly  fo  called,  muft  be  tried  in  the  fo- 
lemn  method  of  indi£lment  and  affize  ;  it  may  be  punifhed 
capitally.     But  thofe  lefler  defcriptions  of  it,  as  well  as  all 


plaint  at  all — no  information  given 
the  delinquent  of  the  nature  of  the 
complaint — and  the  private  corn- 
plainer  fworn  as  a  witnefs.  On  ac- 
count  of  thefe,  and  other  irrc^ulari. 
ties,  their  lordfhips/:!^*/  the  hill^  that 
the  caufe  might  be  properly  confidcr- 
cd ;  but  the  opinion  of  the  court,  at 


the  adviflng  of  the  bill,  beiof  Co  de. 
cidedly  againft  the  judgment,  the 
procurator-fifcal  and  juftices  did  aoe 
attempt  to  infift  in  the  caufe  aoy  far. 
thcr ;  and  Wilkic,  relieved  from  all 
further  queftion,  or  apprehenfion  of 
punifhment  about  the  matter,  wa%  fo 
far  vi<Sorious. 


ABL£  BT 
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tfaofe  other  delinquencies  in  queftion,  are  rather  conGdered  0,,^'^!, 
ia  the  light  of  interruptions  merely  of  the  public  tranquilli-  conmt- 
tf.    Accordingly    fuch  offenders   are  fummarily   puniihed  ^g/ 
CfCQ  by  judges  ordinary.     As  they  may  be  taken  cognifance  *iom» 
of  by  iheriffii  and  magiftrates  of  boroughs,  without  the  form- 
ality of  a  jury,  (b,  for  the  fame  reafon,  they  are  coriipetent 
bcfoie  the  fcffions,  the  proper  police  magiftracy. 

SccH  15  the  view  taken  by  tlie  juftices  themfelvcs  of  this 
bnoch  of  their  jurifdiflion,  as  appears  from  the  ufual  (lile 
of  the  complaints,  and  of  tlie  interlocutors  in  fuch  cafes. 
Thosi  in  one  cafe  of  pickery,  the  lad  part  of  the  fent^nce 
was,  to  **  find  fecurity  to  the  peace,  and  for  good  beli-^vi- 
our^l"  implying  that  die  offence  had  been  puniflicd  as  a 
beach  of  the  peace,  and  of  good  behaviour.     In  like  man-^ 
oer,  another  example  of  this  extenfive  con(lru£tion  of  their 
care  of  the  peace  was  not  difcountenanced  in  a  late  cafe.    A 
gentleman's  ferraut  finding  a  horfe  on  his  mafter's  grounds^ 
cruelly  maltreated  it.    The  owner  of  the  horfe  brought  an 
a&km  of  damages  againft  both  the  mafter  and  the  fervanr, 
alleging  that  the  latter  had  committed  the  mifdemeanor  at 
the  inftigation  of  the  former.   The  juftices,  *^  in  refpe£t  the 
**  oflSence  aUeged  is  complained   of  as   a  delinquency  and 
**  breach  cj  the  peace ^  fuftain  their  jurifdidion."     This  judg- 
ment was  aiBrmed  by  the  quartcr-feffions.    Thereafter,  on 
fifing  a  proof,  the  juftices  found  again  both  defender&liable. 
This  judgment  was  indeed  altered  by  the  court  of  feflion. 
But  their  lordftiips  went  upon  the  ground  of  no  proof  ap- 
pcariog  againft  the  mafter,  who  alone  had  brought  the  caufe 
ander  their  review.    They  entertained  no  doubt  of  the  com- 
petency of  the  jurifdi£lion,  although  that  point  alfo  was 
pleaded  ^ 

%  Wilkic     See  fufta^  page   164,    gainft  M'Gill.   In  this  cafe  both  par- 
sou  c  tics  had  joined  iffue  on  the  merits; 
k  1804,  JaDoary  z;  \  Cricrfpa  ^    but  that  could  not  remove  the  objcc- 

L  4  ^»on, 
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omi^cii     'IThis  jtlrifdiftion  of  the  fefficms,  iilde^i  is  ilnderftood  ttH 
cooKfi-     ijg  gjjej  la^  ^orid  doubt  or  conttbrerfy.    Accorditiglyf  te 
Tdifii-    nuiilbetlefs  tnftances  of  profecotions  for  petty  theftSi  aatd 
tioNt.    .    ()ther  delinquencies,  occurring  in  the  juftice  of  peace  tecoid* 
of  die  county  of  Edinburgh,  the  bbje^ion  to  the  jurifdidiollr 
is  f^ken  elitirely  from  the  peculiarity  of  the  particular  Gife|. 
its  aggravated  nature ;  the  fetere  puniilmient  concluded  hit% 
&c.  as  excluding  it  from  the  cognifance  of  this  magiftracfv 
fiut  eicc^io  firmat  regnlam^  Sec.   Eren  in  the  heat  df  sfgu* 
ment,  it  is  not  alleged  that  the  feffions  are  in  general  tlloOai* 
petent  to  take  cognifance  of  fnch  delinqueneies  *• 

Opf£nces  of  a  more  aggravated  nature  have^  unddr  cei^ 
tain  circumftances,  been  found  competent  before  tbe  jttP 
tices :  for  examplci  thefts,  which  could  fiot  com£  nndiv  ttA 
dienomination  of  pickery  or  pilfering,  have  been  feuinl  oMtt^ 
petent  to  be  tried  before  them  when  comniitced,  by  a  let^ 
yant  againft  his  mafter.  This  was  carried  very  bx  in  OM* 
cafe.  The  jiiftices  of  the  county  of  Linlidigow  fufbiMdi 
thcftxifdlves  competent  to  the  trial  of  a  fervant  for  brealdm 
itito  his  mailer's  brewhoufe  and  cellar,  and  ftealiog  wtM^  ^ 
Their  own  idea  of  the  magnitude  of  the  ofiende^  appeall 
from  Ae  pimifliment  which  they  inflidied.  They  fenttaced 
him  to  be  repeatedly  whipped,  burned  in  the  back  with  tbk 
common  iron  of  the  borough.  Even  in  this  aggravate^ 
pife,  the  jttrifdififon  was  fuftained  by  die  court  of  jufti* 


tidn,  if  oiHetwife  well  founded.    In  fell  tritbin  their  polvert :  fior 

the  cafe  of  ciTil  jorifdi^on  at  leaft,  pie,  at  the  inftance  of  the  pvUic  pyo- 

prorogation  was  found  not  to  give  fecotor  and  the  private  complahiert 

juilices  of  peace  thofe  powers  which  John  Macdairie  was  indited  before 

they  had  hot  by  law.  the  fi!iKons  for  the  crime  of  <>^^t^ 

*  From  thefe  records  it  alfo  ap-  horfes ;  and  being  found  guilty,  W9m 

pears  that  the  juilices  have  fome-  fentcnced  to  tranfportatioii  fordi  q| 

times  ventured  to  exercife  a  jnrifdic-  the  kingdom  to  the  pl*nt*tffmt 

tion  in  more  aggravated  offences,  and  Z704,  Kovember. 
inflided   feverer   puniibments  than 
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caiy;    IbH  ptrt  of  the  fentence  refpe£ling  the  whipping  owMctt 
m  iriemi  to  be  pat  in  executicm  \  coovii- 

*  AILt  IT 

TBS  ttl- 

BuT  fiihfcqqent  dcdfions  of  the  fame  high  court  have  •^^^^ 

nkaed  vs  from  the  neceffity  of  confidering  this  cafe  as  an 

wiAmkf.    If  the 'crime  be  of  fuch  magnitude  as  would 

Wfitt  ft  jUTf-trial  when  committed  by  any  other  per(bn»  it 

CMMot  be  competent  before  the  juftices  (who  do  not  em- 

fhy  in  ftflifeeX  Aerely  bectufe  it  was  committed  by  a  peribn 

ki  die  relfttion  of  ferfant.    The  thing  muft  have  limits. 

If  a  immt  eommits  murder,  or  forgery,  againft  his  matter, 

hk  fittttkyd  of  ferrant  does  not  make  it  competent  for  the 

fefiflM  to  tokc  cognifance  of  thefe  capital  crimes.   The  only 

oiteriiM^  however,  as  already  mentioned,  feems  to  be  this, 

te  die  oflenc6  require  a  jury-trial,  when  committed  by  a 

fcrfoo  not  ft  fervant.  With  the  trial  of  fuch  o£fences,  though 

wmSwi^  by  fervants,  the  fei&ons  (hould  not  intermeddle. 

h  k  ebtioiis,  if  they  interfene  at  all,  they  are  bound  to  fee 

jiftice  equally  done  betwixt  matter  and  fervant.    They  pro- 

aoBBoe  decree  againft  the  matter  for  payment  of  wages,  as 

wdl  as  agttnft  the  fervant  for  performance  of  his  fervice.  In 

She  manner,  whatever  criminal  offences  are  competent  be- 

fae  the  IdBons,  when  committed  by  a  fervant  againtt  his 

mafter,  muft  be  equally  competent  before  them,  when  com* 

fldlied  by  the  latter  againft  the  former. 

The  criminal  jurifdi£tion  of  the  feflions,  therefore,  in  the 
cafe  of  lervants,  extends  not  to  offences  of  the  heinous  nature 
already  mentioned ;  but  is  limited  to  lefler  delinquencies,  fuch 
as  bfeach  of  truft,  embezzlement,  &c.  This  appears  foand-"" 
el  in  the  words  of  the  interlocutor  pronounced  by  the  court 
of  jufticiary,  in  the  cafe  of  a  profecution  brought  before  the 
jnfl^ces  againft  a  fervant,  for  embezzling  the  profits  of  his 
Aafter's  farm.     The  lords  found  *^  the  indi£tment  did  not 

*  Jw^y  »3»  1739 1  Robert  Dow, 
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ortBKCBs  **  e^tatn  a  charge  of  theft  ^  but  of  fraudulent  concealment  rf  U 
C0GNI8.  «<  majier^s  goods;  and  by  frauduient  contrivances  endeaTOin 
THK  scsl  '*  ^^^  ^^  prevent  that  concealment  from  coming  to  his  vaal 
•IONS.  «  ter's  knowledge,  and  that  fuch  a  charge  was  competes 
**  to  be  tried  by  the  juftices  of  peace  without  a  jury  *,"  &1 
In  like  manner,  if  a  fervant  fliould  run  off  with  a  fuit  of  hi 
mailer's  livery,  this  would  not  be  the  crime  of  theft;  but,  as. 
breach  of  truft,  would  be  cognifable  by  the  feilions.  Neithi 
the  interlocutor  of  the  court,  nor  the  pleadings  in  the  cafe  < 
Tait,  enable  us  to  draw  the  line  with  precifion  betwixt  thol 
breaches  of  truft  which  are  competent,  and  thof<^.w)^<:;^.at 
not  competent,  before  the  feflions.  It  certaiiUy  cafui^  .b 
ftated  that  they  are  competent  to  take  cognifance  of  all  t)i 
various  offences  belonging  to  that  defcription,  ftill  ]e&  t 
pimiih  thofe  of  the  higher  denomination  of  fwindling,  whev 
the  original  pofleiEon  has  been  obtain/ed  by  fraud  ^. 

« 

*  1776,  February  25  ;  Taic,  fervant  as  caihicrs  and  tellen  of  banks,  od 
to  earl  of  Rofebcrry.  -  Icdors   of  taxes  or  parochial  rate 

b  It  would  be  in  vain  to  attempt  treafurers  of  bodies  corporate,  Jndi 
enumerating  all  the  various  defcrip-  cial  fadors,  and  the  like,  that  the 
tion  of  crimes  which  come  under  this  are  not  pnniihablc  as  thicve»,  but  a 
denomination.  A  creditor  who  has  criminals  of  an  interior  order, for  an; 
his  debtor's  propeny  in  pledge  with  difhonefty  or  malveriation  in  thet 
him,  is  not  guilty  of  theft  if  he  ihall  charge.  Tn  ):ke  manner,  if  a  land 
irregularly  ufe  or  fell  it ;  for  fuch  is  holder,  finding  a  ilray  ammal  in  U 
his  intereft  in  the  thing,  that  the  field,  or  a  trcafure  in  his  gronnji 
owner  would  be  guilty  of  a  crime,  or  wTcckcd  goods  thrown  in  opoi 
and,  as  fome  allege,  even  of  theft,  in  his  (horc,  or  a  palTenger  finding  ; 
certain  circnmiUnces,  if  he  fhould  fe-  pocket-book  upon  the  btghway,whid 
crctly  withdraw  it  Irom  his  pofleffion.    has  the  owner's  name  marked  in  ii 

The  Dune  alfo  is  the  cafe  of  a  or  a  hackney  coachman  findins^  \ 
lador,  who  runs  off  with  the  rents,  parcel  in  his  coach,  which  was  Id 
after  receiving  thtm  from  the  te»  there  by  a  paflcnger,  whom  1^ 
nants.  Indeed,  this  is  a  kfs  ilrocg  fome  time  before  fet  down ;  if  'db 
cafe  than  that  above  of  Archi.  holder  in  any  of  thefe  cafies  yiehliBq 
bald  Tait.  In  general,  it  feems  to  to  the  opportunity  and  temptstiafi 
be  tree,  of  all  peribos  who  arc  in  a  ikdl  keep  the  thing  to  himfclf^  i 
refiMnfible  (late  as  officers,  and  arc  feems  not  to  amount  to  the  crime  • 
intrufted,  not  with  the  care  only,  but  theft,  becaufe  there  was  no  feloiWMi 
the  proper  poficffioo  of  mocer,  fuch    iotentioo  or  trefpals  in  Uie  fi(f^  ^ 
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As  they  have  the  fixing  of  workmen's  wages,  rates  of  ^^t^cif 
poftiDg,  &€•  fo  they  are  competent  to  take  cognifance  of  all  co«^it. 
nhwful  combination,  whether  by  mafters  agaxnft  fervants,  the  sis. 
or  the  latter  againft  the  former,  &c. ;  but  this  will  be  more  *'<>"*• 
properly  noticed  under  the  chapter  on  Police. 

IV.  It  only  remains  to  mention  the  different  punifli-  ,0^^!^,. 
flKnts ;  an  inquiry  which  none,  who  conCder  the  number-  memts. 
tefa  anfoiefecn  events  which  a  day  may  bring  forth,  and  the 
infiiiBay  of  human  nature,  can  view  with  indifference  ;  nei- 
ther dan&CTf  nor  providence,  nor  elevation  in  life,  putting 
aByman  beyond  the  poi&bility  of  being  fuddenly  involved  in 
die  imputation  of  guilt  *.     And  the  magiftrate,  on  the  other 
hand,  unlefs  he  thoroughly  underftands  the  nature  and  ex- 
tent of  his  powers,  maft  be  perpetually  in  danger  of  going 
aftray  ;  of  either  exceeding  or  falling  (hort  of  them :  and 
thus  either  expoiing  himfelf  to  danger,  or  the  public  to  de- 
triment. 

The  two  great  fandions  of  law  and  command  are  re- 
ward and  punifhment.    Thefe,  it  has  been  generally  faid,  ^T*'^.|. 
aie  die  two  hinges  upon  which  all  government  turns  ^  \  and  meot,  how 
both  Cui£kions  are  no  doubt  necefTary  that  laws  may  be  pro-  J*'!^ 
perly  inforced.     But  whatever  may  have  been  imagined  inofhunun 
Utopian  conftitutions,  yet  no  code  of  human  laws,  a£lual-  ^^*' 
ly  in  force,  has  ever  gone  farther  than  punifhing  tranfgref- 
fers^     The  temporal  magiftrate  threatens,   but  does  not 

ciftyiDg  of  it.    The  contrary  feeins  b  Keque  folum  nt  Solonis  didum 

to  hsve  been  followed,  with  re(pc6t  ufurpem  qui   fapientiflimus  fuit  ex 

to  the  coichmaii,  in  the  Englifli  cafe  fq>tem ;  //  rempubUcam  duabus,  rebmt 

«f  William  Winn;  but  on  principles,  comtimeri dixit ^ pr^emio et p^ma.  (Cicad 

oUerwt  Mr.  Hume,  which  probably  Burt.  Epis.  1$*) 

woBldnotbe  followed  in  our  pradicc.  c  ••  Although,**  &ys  Dr,  Swift* 

(Lcache*s  cafes  in  crown  law.  No.  *<  we  ufually  call  reward  poni(hment« 

l68.  Hume,  Crim.  law,  yoL  i,  c.  ii.)  «  the  two  hinges  upon  which  all  go- 

*  Sir  Michael  Follcr's  Crown  law,  *<  Temments  turn ;  yet  I  could  never 

'fre&cC|  p.  3.  **  obferve  this  maxim  to  be  put  in 
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f  4*  promafe ;  for  it  is  impc^ble  to  reward  every  one  for  obe- 
wENYi.  clience  to  the  laws  of  his  country.  So  far  as  depends  iipon 
the  temporal  magiftrate  therefbrei  the  fole  (an^lion  of  lm» 
man  law  is  punifiiment  *  ^  unleisi  at  leaft,  we  agree  with  Dr« 
Hutchefon,  in  confidering  it  *'  as  a  common  reward  $  tbm 
<*  thefe  who  continue  to  obey  them  enjoy  all  the  advantages 
"  ofcivUfocietyV 

PoBifliment  PUNISHMENT  haS  been  defined  in  general  to  be  fiifieria| 
^^^^^*  infli&ed  on  account  of  mifliehaviour  ^.  And  an  ingcoiel 
PreTention  ^^^  remarks^,  that  <^  it  is  from  an  abufe  of  langmgp 
of  crimes,  «  that  vre  apply  the  word  punt/bment  to  human  tnAitudonair 
Tcoge';  the  meaning,  that  the  prevention  of  crimes  fhouM  be  the  greti 
cod  of  cri-  obje&  of  the  lawgiver ;  that  vengeance  beloogecfa  not  If 
™ce.  ^^  *  ni^n ;  that  it  is  the  end  of  civil  laws  not  to  revenge  ftl^ 
but  prevent  future,  guilt. 

Damage  de.  When  damage,  (which  lord  Stair*  defines  to  be  the  & 
lord  stLr.  minifliing,  or  taking  away,  fomething  from  another,  whidi  el 
right  he  had)  is  fu(Uined,  the  fufierer  is  intitled  to  repuih 
tion.  And  thofe  criminal  codes  are  fo  far  erroneous  wfaiii^ 
do  not  make  the  fufierer's  complete  indcmnificadon  the  fidl 
ftep  in  the  punifiiment. 

But  where  the  damage  arifes  from  delinquency,  mofe  p 
requifite  than  merely  indemnifying  the  individual  of  his  p^ 
cuniary  lofs';  which  will  not  always  put  either  the  iajund 
individual,   or  the  community;,  that  alfo  fufiers  by  even 

*<  praAice  by  any  nation  except  that  b  Elements  of  Btkici.            4 

««.of  LiUipttt.**     (Gulliver*!  Travels,  «   Malum  pt^ffMs  pad  i^Mhi 

vol  i,  p.  97.)  U  malum  aaUnis,     (Grotiot  de  jM 

*  Divine  Legation,  book  i,  $  2,  Belli  et  p  cis.  lib.  ii,  c.  io»  }  a.) 

where  Dr.  Warbnrton  ftates  "h;  argu-  d  Principles  of  petud  bw,  c^  | 

mem  at  large,  and  ihews  the  remedy  $  X. 

pcovided  for  thb  neccflary  defed  of  *  B.  i,  tit  6,  $  )» 
human  nwtt 
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fiobticm  of  die  law,  <<  in  as  good  a  condition'*  (to  ufe  lord  ,„ JjJ; 


pumMi- 


Snar^s  words)  **  as  they  were  in  before  the  injury  >."  In-  MBirn. 
iCRfted  that  the  lieges  do  not  tranfgrefs  the  law,  the  magi- 
liate  is  intitled  to  chaftife  the  ddinquent  with  a  view  to  his 
perfimal  reformation  ^.  An  evil  example  has  been  fet  iQ 
idetjr;  to  counteraft  it  the  punifliment  muft  make  the  de- 
iaqnent  a  warning  to  others.  And  the  repeated,  or  ex- 
Bone  guilt  of  an  incorrigible  pfiender,  may  juftly  be  pa- 
■flied  in  fuch  a  manner  as  will  deliver  the  community  from 
aB  fiirdier  dread  from  him.  In  any  of  thefe  three  views^ 
jHBfliini  iits,  though  going  beyond  pecuniary  reparation,  are 
jdlaad  proper^^. 


'Sitiryfibb  1,(11.9,  fa. 

k  CtultifiBflacot,  IB  diftingiiiflied 
fan  pootfluneiit,  has  io  view  only 
Ac  rdamution  of  the  fufferers^— 
(Dr.  Hntdidbn't  Ethics,  h.  iii,  c.  S. 
)  SL}  This,  which  has  hecome  an  ob- 
jcft  «f  fame  attCDtion  of  late,  ought 
ii  be  dkiefly  in  view  in  the  cafe  of 
fOty  MiDqoents,  who,  if  not  made 
r,  will  cenaialj  be  made  worfe, 
It. 

*  /•  wwrffamfi'i  imjurui  b4te  tria  Urn  ft' 
^,  fvtf  prhutpt  qm9^efequi  tkhet^ 

mai  tmm  fmtm  fmiut  ewundet^  aut  yt 
esitrt  muliorea  reddai  avt 
tM  fiMmtu  mmfit  fecurures  c^gters  vi^ 
•HiL  (Seneca  de  clem.  lib.  i,  c.  aS,) 
qpMed  by  Groiins  with  approbation. 
(De  jnre  Belli  et  pads,  Ub.  il  c.  ao, 

§13.) 
Ifwhat  b  ftated  in  the  text  be  cor- 

it  would  feem  to  fuperfede  the 

of  that  diftinaion,  which 

M  Stair  has  pot  betwixt  reparatim 

mkpwmykmrwi,  *<  In  reference  to  man 

*  is  the  obligation  of  repairing  his 

*  damage,  by  pnttmg  him  in  as  good 
*a  cooditioo  as  he  was  befbre  the 


*  injury.  And  this  only  is  man's 
«  part  for  himfelf :  but  the  power  of 
**  exaAing  poniflmient  is  in  God ; 
^  and  as  from  and  for  him  it  is  com- 
**  mitted  to  man,  it  is  but  a  minifte- 
<*  rial  power,  and  not  difpenlable  at 
**  man's  pleafure,  and  hath  an  obli. 
M  gation  whereby  man  ilands  bound 
^  to  God  for  doing  his  duty  therein. 
**  Though  the  pofitive  laws  and  ac- 
**  tions  of  men,  and  in  feme  things 
<<  the  pofitiYe  laws  of  God  himfelf, 
*<  may  conftitute  a  penalty,  and  em- 
"  ploy  it  for  the  proper  ufe  of  the 
**  injured ;  yet  it  is  not  a  proper  pu- 
**  niflunent  that  hath  its  force  by 
**  padion  and  pofittTC  law,  and  not 
<*  by  the  law  of  nature.  The  obli- 
*<  gation  to  puniftiment  arifing  from 
^  dclinquence,  and  man*i  power  and 
**  duty  to  inflid  the  fame,  is  a  public 
<*  right :  which,  though  naturally 
**  it  did  concern  every  one,  yet  it  is 
**  now,  with  divine  approbation,  for 
**  the  moft  part  devolved  upon  public 
**  authority,  which  is  laid  to  be  a  ter- 
**  ror  to  evil  doers.  Sec.  By  which,  it  is 
^  clear,  that  the  magiftrate,  as  be  ex- 


174  ^be  Offices  in  General.         Bot>K.t 

puNitB-        ^^"^  ^^^^  threefold  diviGon  we  (hall  not  adopt  as  a  rul 
MSNTf.     for  arranging  the  feveral  puniihments  prefently  known  n 
our  pra£tice ;  many  of  which  are  recommended  by  nun 
than  one  of  thofe  views ;  fome  df  them  by  all  the  three. 

The  moft  obvious  diviGon  of  punifltments,  and  which  i 

SlTcSiSf^^  firft  in  our  elementary  books,  is  into  capital  and  not  ca 

pital.     By  capital,  in  the  language  of  the  civil  law,  is  meai 

<*  ccuteth  revenge,  doth  it  not  of  or  neceflary  for  the  prote&ion  of  t] 

*<  fr«m  hunfelf,  nor  for  nor  from  the  conviiunity ;  this  power,  at  much  i 

'*  people,  at  their  proper  right   or  awarding    pecuniary  reparatimi, 

<<  power  of  eza(^on ;  but  therein,  as  **  man*s  part  for  himfelf.*'     Repir 

<*  he  is  the  minifler  of  God,  he  doth  tion,  in  the  proper  fcnfe  of  the  woe 

**  it  for  and  from  God,"     (Book  i,  includes  it,  as  being  requifite  (to  v 

tit.  9,  §  2.)     Lord  Stair,  if  we  may  his  iord(hip*s  expreffion)  for  puttii 

fay  this  of  fo  great  a  man,  has  not  the  fuifering  individual  and  the  coa 

heie  ezpreiTed  himfelf  with  that  pre.  munity  in  as  good  a  conditiob  astiM 

ciilon  and  deep  difcrimin^tion,  for  were  in  before  the  injury.     Heoc 

which    his    lord(hip    (our    Scottiih  in  the  phrafcology  of  all  nations,  tl 

Hooker)  is  fo  dcfcrvedly  celebrated,  delinquent  is  faid,  by  his  crime,  I 

Puniihment,  in  one  fenfe,  never  can  incur  a  debt,  which  he  difchargct  I 

belong  to  the  magifirate  ;  in  another  his  puniihment.  Hence>  in  Latin,/** 

fenfe  it  belongs  to  him  on  the  fame  futnatuy  luere  peccata.    In   illuilratic 

footing  with  the  right  of  inforclng  of  the  fame  idea,  Crotius  quotes  tl 

reparation.     If   by  puniOiment   we  expreflion  of  St.  Auguftin,  Si  mom  r» 

mean  taking  vengeance  on  the  indi-  dit  faciendo  quod  debety  reddet  p4diem 

iridual,  according   to    his   (infulnefs  quod  debtU     In  punifhing  any  crim 

tuid  moral  depravity,  this  power  is  therefore,  hdw  feVerely  foever,  jc 

not  only  not  *'  man*s  part  for  him-  if  it  be  only  fui table  to  the  crime  ni 

**  felf,**  but  sevv  did  belong  to  him;  der  all  civcumflanccs,  the  magiilrm 

neither  to  the  individual,  in  the  na-  truly  exercifes  no  other  right  tfai 

tural  flate,   nor   to  the    magidrate  that  of  obtaining  reparation  to  d 

ftnce  the  inftituticn  of  government,  individual  and  foclety ;  and  as  tli 

U  is  limited  foro  poll  alone,  and  ne>  right  originally  belonged  to  the  iod 

-ver  was  attempted  by  human  power,  vidual,  fo,  after  the  inilitution  of  g« 

without  producing    the  worfl    and  vernment,  the  magiftrate    (at  Um 

mod  iniquitous   coniequenccs.     But  Stair  well  exprefles  it  in  another  pi 

if  by  puniihment  we    mean    cha£.  fage)  ^  (lands  in  the  place  of  the 

tifing   mifdeeds,    as  they  are  inju-  *'  men  to  God,  to  execute  that  r 

tIous  to  the  ferJeSi  rights  of  others,  <<  venge  which  they  themfelvpt  we 

and  infilling    fuch  pains  and  pe-  **  naturally  obli|Ec4  unto^** 
naltics  oa  the  offenders  as  may  be 
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tbofe  wUeh  defranchife  a  man  of  his  citizeii(hip»  as  well  as  p^NitiL 
Ask  wbkh  take  away  his  natural  life  ••    "  But  with  us,''  msnti. 

(oUenres  fir  George  Mackenzie)  "  thcfe  crimes  are  only  ^*jf  J^P*" 
^  caikd  capital  which  are  punilhed  with  lolis  of  life  or  defined. 

Capital  puniflunents  have  ever  made  a  confpicuous  fi-  i»atk« 
gve  in  criminal  codes)  **  although/'  (obferves  an  eminent 
viiter)  <*  the  tnfliAion  of  death  is  not  to  be  regarded  in 
"  tttf  inftance  as  a  mode  of  punifliment,  but  merely  as  our 
**  hft  melancholy  refource  in  the  extermination  of  thofe, 
''  whefc  continuance  among  their  fellow-creatures  is  be- 
"  come  inconfiftent  with  the  public  fafety  ^•''    Some  have 
gne  the  farther  length  of  denying  their  lawfulnefs  in  any 
afc.  No  man,  it  has  been  faid,  can  transfer  or  forfeit  to  the 
■m^ftrate  that  right  over  his  own  life  which  he  does  not 
fofids  Inmfelf.     But  it  is  in  right  o/the/ufferer  that  the  ma- 
giftnte  puniflies  the  offender ;  from  whofe  want  of  power 
orer  his  own  life,  it  certainly  does  not  follow  that  he  may 
not  be  jttftly  put  to  death,  if  his  mifdeeds  render  that  ex- 
treme meafure  indifpenfable  to  the  perfonal  fafety  or  prefer- 
vadoQ  of  the  perft£l  rights  of  other  men. 

So  Eur,  no  doubt,  is  true,  that  neither  death,  nor  any  other 
punifliment  is  juftifiable,  if  the  cafe  admits  of  a  more 
remedy.  *'  For  nothing  but  the  evident  refult  of  ab^ 
*  fidote  neceflity  can  authorife  the  de(lru£tion  of  mankind 
«  by  the  hand  of  man  ^P 

Byr  whatever  may  be  the  diflference  of  opinion  touching 
die  u&  of  capital  pnnifiiment  at  all  \  at  lead  in  other  cafes 

^  JUmfi^haUs  pmtimjveivitamnaiw  c  Principles  of  Penal  law,  ciiif 

ilmmdtt^tMUitilU,    (Hcineccii.  f». 

MitBL  lib.  hr.tit.  17,  {  M,ccc,zxxn.)  d  Principles  of  penal  law,  ibid. . 
^  Orimioal  bir,  pin  i,  tit.  a,  (4* 
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S  4.      befidet  murder  and  treafbn,  it  muft  be  uniTerially  admitted 
'('"'•>'*     that  our  prafiice,  ia  the  mode  of  inflifting  it»  is 


i>KATB.  fo  the  beft  phUofophy,  and  the  opiniooa  of  the  moft  libenl 
and  enlightened  jurifis)  preventing  criniea»  and  enibraing 
obedience  to  the  laws,  no  lefs  fuccefsfully  than  other  |dani 
of  executive  juftice,  which  cannot  be  perufed  withovt 
ftuddering,  at  the  very  idea  of  thoie  mificriea  which  meo, 
with  unrelenting  ingenuity >  have  devifed  for  each  others. 

fliaioiu  ^'  But  the  punifliment  of  death,  with  ut,  **  in  later  timott  hat 
^  always  been  inflicted  in  one  way,  that  of  hanging  by  the 
^  neck  on  a  gibbet,  without  any  aggravation  of  bodily  fof- 
^'  fering }  farther  than  that  in  cafes  of  cruel  and  atracioiis 
''  murder,  it  has  been  fometimes  ordered  to  ftrike  off  die 
''  right  hand  before  fufpenfion  K^  And  in  Ac  cafe  ol 
fon,  the  law  orduns  the  offender  to  be  executed  wkh 
circumftances  of  indignity  and  horror ;  but  the  king  ufiiaily 
remits  the  whole  punifliment,  except  beheaiBag  $  wfaioli  i| 
not  executed  till  he  be  dead  ^. 

Diflcaion       Our  pradice  employs  other  methods  of  i^gravating  dw 
of  thebodf.  f^^^j^  ^f  ^^  puniihracnt.    In  cafes  of  murder,  the  dead 

Hanging  io  ^^^7  ^^  appointed  to  be  delivered  to  a  (iirgfOB  for  4iibo- 
cli^^uM*       tion,  unlels  the  court  (hall  order  it  to  be  hung  in  chains^. 


*  PriociplM  of  fcaaX  law,  c  liL  <*  We  vnj  frmnsmaet  h  Uifn 

*  In  fbme  oonptnet  it  hat  been  ufual  <*  tj  both  to  fentimait  tmi 

"  tD  icw  op  crimindt  in  the  wann  **  to  aggravare  ca^t9l  cxeottki^  ||f 

M  dcint  of  beafbs,  and  in  this  condi-  **  any  circamftances  of  tengr  or  pi||i 

**  tion  to  expofe  them  to  wild  dogs ;  **  beyond  the  fofleringi  inftjtuMi 

^  in  others,  the  limbs  are  torn  a(hn-  '<  from  a  violent  death.*'    {  ^ 

^  dor  by  horfiM ;  in  odttri,  recouHe  ^  Hume's  Crianaal  kw«  «a^  Jw>  €» 

■*i8  had   ^   crucifixion,   burnings,  I7»p.s63. 

<*  flayings,  boilings,  funiihxngs,  im-  ^  Women  convifted  in  lU  adet^f - 

**  iiakments,  and  other  modes  of  de-  treafon,  (hall  receiTe  judgment,  to  be 

•**  ftrodion,  equally  frockiBg  to  de-  drawn  to  the  pbet  of  meeadmkf  and 

«  cency  and  humanity.**    Jtid.    And  there  to  l>e  hanged  by  tlKweilk  Sill 

in  «  -fhbieqiiem  le^Hon  of  the  fame  dead.    SpOf,  ll,€.  4!. 

chapter,  this  humane  writer   adds,  ^  35  Goo.  II,  c  $f» 
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**  And  by  cuftom  out  of  mind,  every  capital  fentence  is  p^^^,"** 
"  attended  with  a  farther  confequence,  the  confifcation,  or  ments— 
**  dcheat,  as  we  call  it,  of  all  the  convidt's  moveable  goods  °'^'^"' 
«  and  fnbftance  to  his  majefty's  ufe ;  to  which  effect  the  £fcheat  of 
^  fentence  bears  a  general  declaration,  and  an  order  and  moveables. 
*  authority  to  the  proper  officer  to  colleft  and  bring  in  the 
« tScGts  •." 

After  the  explanation  already  given  of  the  nature  of  the  what 
ainmial  jiirifda£iion  of  the  feffions,  it  feems  unneceflary  to  {^a  it!" 
add  that  they  have  no  power  to  infli£i  capital  punifhment  \ 
wUch  indeed  properly  belongs  to  the  fupreme  criminal  court, 
theaclufive  judges  of  the  four  pleas  of  the  crown  ^  ;  although 
Aeiifi,  and  thofe  magiftrates  of  boroughs  who  have  rights 
rf  flierifiiiom  alfo,  being  competent  to  the  trial  of  theft, 
kmfe-hfcaking,  and  hamefucken,  may  punifh  fuch  offenders  * 

capitally* 

But  though  the  feffions  have  no  power  of  inflidling  the 
puniflimcnt  of  death,  it  concerns  individual  juftices  to  know 
what  crimes  are  fo  punilliable.  The  a£l  1661  particular- 
ly calls  upon  them  to  examine  and  commit  heinous  and  capi- 
tal ofinders  for  trial.  In  all  cafes  prifoners  may  make  de- 
mands upon  them  to  be  liberated  on  bail;  the  refufal 
iriiereof,  in  o£fences  not  capital,  will  fubjedt  them  in  dama- 
ges to  die  individual ;  as  granting  it  in  capital  offences  will 
to  the  public*  The  ieveral  crimes,  therefore,  which  may  be 
ponilhcd  capitally,  ihall  be  mentioned,  according  to  Mr. 
Home's  very  accurate  claffification,  with  fome  change  in  the 
general  arrangement. 

FjkST^  crimes  againft  religion  ; — as  blafphemy  "^j  faying  1°  what 

^r  a  cafet  it  may 

•  Home's  Criminal  law,  'voL  iv,  c.        «  1661,  c.  ai.  RcUjion. 

^hy-i^A-  *^  Bjr  1^67,  c.  5. 

^  Murder,  robbery,  rape,  and  fire 

VJ.  L  M 
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S£COSl>t  crinies  agatnft  the  ftate. — TtenRat ;  conuii|^  ooj 
per  money  ^ ;  uttering  falfe  Britift  eoinj  in  cafe  of  a  iH 
offence,  or  of  hairing  been  con? i£M  befete  as  »  eoMttc 
utterer  ^ ;  coonterftiting  foreign  coins  current  by  eenfeM  1 
parties  ^  ;  itdifUng  or  entering  as  a  fddter  with,  any  ftMi| 
prince  or  ftate,  without  his  majeft/t  leave ;  or  pi^tmiig 
fubjed:  of  his  majefty  fo  to  iniift  or  enter ;  or  hiring  ai 
fuch  fubjeft  with  intent  to  caufe  him  fo  inlifl:  and  enter  ; 
procuring  any  fuch  fubjeft  to  embark  or  go  be^^ond  fea 
with  itttfent  fo  to  inKft**. 


Public  Thisd,  oflfcnccs  agaiult  public  trade. — ^Piracy;  |>lMiie 

ing  a  (branded  TefTeli  if  any  human  being  either  be  in  ll 

veflel  alive,  or  though  he  may  have  left  the  veilel  tot  tl 

time,  yet  continues  his  care  over  it ;  wilful  defttuAion  < 

fhips,  with  intent  to  injure  the  owners  or  underwriM>»' 

fmuggling,  if  three  or  more  armed  with  fire-arms,  or  oCh 

oflFenGve  weapons,  aflembie,  in  order  to  be  aiding  in  the  e 

portation  of  wool,  or  other  goods,  not  allowed  to  be  etpc 

ed ;  or  in  running,  landing,  or  carrying  away,  prdiiMfteA 

uncuftomed  goods  i  or  in  the  rehnding  of  goods  wlntk  Bk 

been  Slipped  on  debenture  for  exportation ;  or  iii  the  ^ 

'  cuing  the  fame,  after  feizure,  from  any  officer  of  His  itw  - 

fty^s  revenue ;  or  in  the  refcuing  or  hii^dering  to  apprebi 

any  perfon  who  has  been  guilty  of  any  of  the  above  -^ 

'fences  '  ;  paffing  tidth  prohibited  or  uncuflomed  goods,  a 

having  the*  face  blacked,  or  Mrearing  any  vizard  or  aiafkf 

snaT^* \o-  other  difguife  ^ ;  maiming,  or  dangeroufly  woundiiigj  (■ 

4i«cd.       officer  of  excife  or  cuitoms,  when  attempting  to  go  onbou 


•  15  Gto.  II,  c,  aS ;  xz  Geo.  Ill,  d  9  Gca  II,  c.  3  ;  a9  Geo.  Il,&  ] 

c.i^;  douhtfvl  if  thde  fiatutcs  ap-  ^  xz  Gea  I,  c.  13 ;  tl  Gedtl« 

ply  to  Scotland.  Hume,  toI.  ii,  c.  aS,  29 ;  29  Geo.  Ill,  c.  46. 

p.  506.  f  19  Geo.  II,  c.  34.    Hume,  Cr 

b  25  Geo.  II,  c.  28 ;  the  (ame  doobt  law,  toL  ii,  c.  S4,  p.  373. 

here.    See  ibid.  >  X9  Qeow  II,  c  34,  No,  u 

^  14  EUz.  G.  3*    l^^d. 
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»j  wctU  within  tbe  limits  of  a  port  (  orlo  maiiiH  danger-  ^^J^^^ 
oaJly  wound,  or  (hoot  at  him,  wlieo  onboard  fiich  Ttttd^  mbiit»— 
ad  in  the  execution  of  his  duty ;  nudicioufly  (hooting  at  '''^^*- 
Uf  fcflid  of  the  navfy  or  in  the  fenrice  of  the  cuftoms  or 
mikf  wiclun  the  limits  of  a  port,  or  within  four  leagues  of 
dK  eoaft ;  or  malidoullf  wounding  or  (hooting  at  any  offi- 
cer of  the  navy,  cuftoms,  or  cxcife,  in  the  execution  of  bis 
duty*. 

F0UMTB9  oflences  againft  the  public  police  and  econo-  Public  do- 
Of.— Inceft,  notour  adultery  ^,  Venus  nefandum,  and  that  c^momT. 
•f  knq;  Egyptians  ^^ 

FiFTBf  (bming,  a  mob  beginning  to  demoli(h  or  pull  down  The  pnbU^ 
'  honie',  a  mob  to  the  number  of  twelve,  remaining  an  hour  ^^^^^ 
^fter  proclamation  to  difperfe*;  duelling,  whether  either 
death  or  wonnds  take  place  or  not  ^ 


S/XfZr,  offences  againft  the  courfe  of  juftice. — Strildng  AgtaukAc 
«r  hvrcii^  any  judge  when  fitting  in  judgment  >  ;  ftriking  juftice. 
or  Imrtiiig  any  ptttoa  in  the  outer-houfe,  (or  tolbuith,  as  it 
is  cdled  in  Ifac  aA),  during  the  fittings  of  the  lords  tf  (kf- 
lidn,  or  in  pre(tace  of  the  juftice  and  his  deputes,  (alid  MW 
the  lords  of  julliciary}  when  fitting  in  judgment^ ;  invad- 
ing ar  parfuing  any  of  ''  his  highnefs  fe(fion,"  if  it  bt  on 
seooutt  of  (ervite  done  to  the  king  in  that  capacity  ^ ;  p6N 
jny,  b  a  capital  trial)  whereby  an  innocent  perfoii  indy  have 
km  wrongfully  put  to  death  ^. 

>  14  Gmu  hi,  c.  47.  f  1600,  c.  12. 

*  1(09,  c  13.    But  M^.  Hame  ob-        k  ibkL 

^tni  that   •   leiueot  conftrudion  i  1604,  c.  4.    Whether  Uiis  re1ar«f 

^OB  fi)  far  to  be  adopted^  that  foine  to  the  court  of  fcffion  or  to  the  ptlty 

^^IfukitteqiiitedinaidoftheeTil  council,  is  doubtful.    Hume,  GriA. 

BK.  Crim.  bw,  voLii,  c.  ai,  p.  341.  law,  toL  it,  c«  15,  p.  «0J. 

'  Riot  ad,  z  Geo.  I.  It  Formerlf  agj^ravatcd  cafei  ef  pen- 

*  Ibid.  jury   were  capitally  ponifiied;   and 

Ml 
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PDM^itii-         Sefenth,  ofiences  againft  the  perfdn. — ^Murder  •,  rape, 
MEMTs—    hamefucken,  beating  or  curGng  parents  ^. 

DXATB. 

Againft  the     EiGHTH^  oflFences  againft  property,— Theft  «,  ftealing  tbe 
^^^^^^       mail  ^9  breaking  dove-cdts,  cunningaires  or  parkSf  on  tbe 


Againft 
pro|>ertj. 


third  fault,  by  a  perfon  not  refponGble  for  the  .pecomarj 
pains ^;  ftealing  of  bee-hives';  robbery;  houfe-brcaking ; 
ftealing  linen,  cotton,  calico,  or  other  ftuff,  to  the  value  of 
ten  (hillings,  from  any  bleaching-croft,  or  from  any  groundt 
place,  or  building,  made  ufe  of  by  any  calico-printer, 
bleacher,  &c.  for  printing,  whitening,  bleaching,  or  drying 
the  fame  ^ ;  wilful  fire-raifing,  or  fetting  on  fire  anotfaer't 
houfe,  corns,  coal-heugh  ^,  forgery. 


Returning  from  tranfportation  is  alfo  made  a  capital 
certification  by  the  ftatute  25  Geo.  Ill,  c.  46. 


ictiir. 


Exile,  or  banifliment,  like  exi/itwi,  the  general  term 


peijory  in  a  capital  trial,  by  which 
an  innocent  perfon  may  iofe  his  life, 
Mr.  Hume  obferves,  is  a  fpecies  of 
murder  or  confpiracy ;  but  this  con. 
firudion  has  not  been  adopted  in 
our  law,  as  is  obfervcd  by  the  fame 
author,  ^o  inclines  himfelf  to  the 
lenient  conftrudlion.    VoL  i,  p.  283. 

*  What  cafes  of  homicide  amount 
to  this  crime,  and  what  are  either  in- 
tirely  ezcufeable,  or  punifhcd  arbi- 
trarily, fee  illuftrated  at  large  by  Mr. 
Hume,  Crim.  law,  vol  i,  c.  6. 

*>  1661,  c.  ao. 

^  It  refts  with  the  difcretion  of  the 
court  what,  under  all  the  circumftan- 
ftances,  amounts  to  furtum  grave^  to 
.  require  capital  puniihmcnt. 

^  S  Geo.  III|  c  25  ;  and  7  GeOb  III, 

€,50. 


«I474,  C.60;  X535,  c.  13;  1587, 
c  59 ;  and  1579,  c  84. 

^  1535,  c.  13,  and  1555,  c  58.  Btt 
our  antient  law  rcfpeding  theiti  gC 
animals  not  completely  domefticat- 
ed,  is  rendered  doubtful  by  other  fia- 
tutes,  (1503,  c.  69, 1607,  c,3,)  which 
breathe  a  le£i  (anguinary  fpirit,  de- 
nouncing only  pecuniary  or  petty 
corporal  pains. 

<  18  Geo.  II,  c.  27,  which  gives  the 
judge  the  difcretionary  power  of  fnb- 
ftituting  the  punifhment  of  tranfport- 
ation for  14  years. 

h  1592,  c.  148  ;  1426,  c.  75  J  1528, 
c  8.  Thefe  ftatutes  made  the  crime 
treafon ;  but  by  the  7  Anne,  c  ai,  it 
was  again  lowered  to  the  i^dinary 
condition  of  a  capital  offence.  Hume, 
vol.  i,  c.  4,  p.  176. 
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among  the  Romans,  contains  feveral  modes  of  puniflunent  p,,^^,'^. 
of  Afferent  degrees  of  feyerity  *•  mknta —  - 

TRANSrOH.^ 
TATIOH. 

The  kind  of  ezUe  greateft  in  degree,  and  like  the  Roman 
iftrtaiio  in  injulam^  is  tranfportation  \  by  which  the  delin- 
fQent  u  fentenced  to  be  tranfported  to  fuch  place  beyond 
fall  at  hU  majefty,  with  advice  of  the  priyy  council,  ihall 
dnnk  fit,  for  life,  or  a  certain  number  of  years,  under  ccrti- 
iasofom  of  death,  in  cafe  of  his  being  found  at  large  within 
dteUngdona,  without  fomc  lawful  caufe^  and  alfo  his  fer^ 
vices  adjudged  to  fuch  perfon  as  ihall  contraA  for  tlie  due 
perfivmance  of  fuch  tranfportation ;  the  time  of  his  con- 
finement in  gaol,  under  fuch  fentence,  being  reckoned  in 
Jifchaige  of  the  term  of  exile  ^« 


4l'    . 

1 

.     -,    .-,1 


The  certification,  in  cafe  of  the  cony  id's  return  to  Scot-         '  ""^ 

m 

land  before  the  expiration  of  the  term,  was  anciently  death. 
About  the  middle  of  the  lad  century  it  became  the  praAice  ' 
to  commit  the  culprit  to  the  gaol  from  which  he  had  been  .  ,  . 
carried  abroad,  and  to  fcourge  him  on  the  next  market-day 
after  his  conmiitment ;  and  on  the  firft  market-day  of  every 
focceeding  month,  until  an  opportunity  (hould  offer  of  tranf- 
pornog  hini.  But  the  ftatute  25  Geo.  Ill,  c.  46,  made  the 
certification  again  capital.  "  He  is  liable  to  fuffer  death, 
"  if  he  break  gaol  after  fentence  to  avoid  tranfportation^ 
"  and  be  found  at  large  within  tliefe  realms,  or  any  of 
"djcm*." 

'  StanUnt  Msreianum  (fayt  Voet)  planatioo  of  the  different  kindt  of 

n'JJam  triplex  if^  cut  eerterum  lecermm  exile  among  the  Romaat,  in  Dr.  Hill's 

itirJSSh  i  Mmt  lata/aga  ¥t  mtiium  ImO'  Synonimes,  ftc.  p.  341. 

nm  hdir^catmr  frmter  crrtum  locttm  ;  ^  2S  Geo.  Ill,  c.  46,  being  the  laft 

of  M  imfwi^t  vitKuiMm  id  ejl  relegath  im  ftatnte  regulating  thii  matter. 

iafwUm,   (L.  Erilihim,  $  S-    ^^  rele-  ^  Hume,  Criminal  law,  voL  ir, 

gitii,  ftc.    Ad  Pandeaat,  lib.  zlviii,  c.  17.  p.  368.    **  It  fecmt,  however,*' 

titiSf^s.)  See  a  ipore  particular  ex.  adds  Mr.  Home,  **  to  be  doubtfiJi 

M3 
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foiiiMi.         "^'^  pqnifliment  is  appointed  by  fpccbl  ftatute  for  vk 

M«M9»—  nous  offimces;   for  example,  oppofing  excife  and  ettftoai 

T*  wir*'  l*o*»f«  officers  * ;  and  may  be  infliAed  by  the  difcretioQ 

ef  {he  high  court  ef  jufticiary  in  cafrt  appearing  to  tncfil  it. 

ibvOTSBH  fptcies  of  exile  is  baniflimeiit  from  Seetkai; 
•AitiiB.  or  (as  the  fisntcncf  has  femctimcs  beeq)  firom  hia  mtjef^ 
raoM  *'  ^^  dominions  ^,  '<  It  has  been  the  ordimiy  c^mft  far 
•coTLAvo.  If  the  execution  of  this  fentence,  that  the  conviA  k  ^kengUi 

<*  with  the  care  of  it  himfelf,  beinff  icliefod  firom  nrtfoii. 
cQttcL        ^  and  allowed  a  realbnablc  ipace  of  time  to  ietdo  hit  afr 

^  fairs  and  depart ;  after  which,  if  he  be  again  fiHOttl^  he 

*<  flial!  fttllbr  (he  certification  of  die  fentence.  lUa  hal 
^^f^^  ^*  been  different  at  different  timet.  From  the  begimnn^  rii 
2[J^|^  ^^  the  middle  of  the  laft  century,  and  even  later,  the  tmli- 
coastrj.     ^  nvy  ftile  of  the  prifoner^s  enaAmeht  waa  under  tbepdm 

^  $f  dupil^  ^,^  But  this  exoeffiYC  finrerity  waa  afierwaida 
^J^^^^'miti|;alfd<.     For  many  years  the  penalty  haa  imifanBly 


I  mid.  been  inprifonment,  and  whipping  on  the  firft  marint-day 
P*^        after  conTcyanee  to  the  gaol  where  the  perfon  has  been  al 
ib€  <!ate  of  Us  fentenee  ^ 

BiinsHiiBirr  and  tranfportation   are   poniOiaieiita  vhv^ 

^  by  the  wordi  of  the  td,  whether  ^  Ibid. 

*f  lik  hi^  druanaUrinn  deei  oot  Rfr  ^*  I  etimoe  diSmUk  tWa  ipljeA» 

^  plj  to  thoTe  offendei's  onlj,  who  *  wiiSumt  eiprefling  a  4m/bt  rckcW^ 

**  ha^e  had  judgment  of  traafport-  "  to  the  proprietj  of  pooifhiiy  hj 

^  ation  in  puriuance  of  trial  and  con-  "  death  a  return  from  trao^portatioBi 

«•  UBim  of  a  cfima,  or  who  haTe  "  cfptciallf  where  the  or^papl  sf. 

f  taterpd  inio  a  coatntA  lo  traa«  "  fence  was  not  capitaL    It  ccrtaialf 

**  Iport  themftlvet,  aad  oot  t»  faeh  "  i»  not  juikified  bj  ncceliqf  f  «ii4 

**  who  aft  of^CKd  to  be  traa^ort-  ^  is  not   fuch   fe^eritj  iocfnfiAefit 

**  edy  00  the|ff  ewn  petitioo,  without  "  vith  that  leadiof  pripctpk  which 

«•  trid."  "  forbids  penal  Uwato  attack  ik»  aa» 

#  14  dea^  U,  C4e;  8  Geo.  I,  c.  "  ^^^^  fendmeau  of  the  l^art?*-' 

b  Hume,  Crim.  law,  vol.  it,  c.  17,    Principles  of  penal  law,  e.  W,  ^  5. 
p.3(^.  «Hnme.   Ibid. 
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fams  ia  the  commoo  lav  of  England.    It  is  fald  that  ^^Jj^^^ 


the  toaaa  was  firft  btioduced  there  as  a  punUhment  by  mimts— 

■ANISr 
MtHT 


the  39th  of  Elizabeth,  c  4 ;   which  enaaed,  that  "  fuch  '^''"" 


« 


ragoci  as  were  dangerous  to  the  inferior  people  fhould  '*^^ 


"  be  hmafiai  the  realm ;"  and  that  the  fir  ft  ftatute  where 
ik  latter  occurs,  is  the  i8th  Cha.  II,  c.  39  which  gives  a  isitaoMn- 
fOMT  to  the  judges,  *'  at  their  difcretion,  either  to  ezeciite,  pumflmwnt 
'  or  Irwig^orr  to  America  for  life,  the  Mofs  troopers  of ""  ^S^^/ 
«  Cunberlauid  ^''  whea  n. 

troducc4 
there* 

BAXiSHiiibNT  is  fo  far  injurious  to  the  conununity,  as 
ibe  Kngrloin  is  deprived  of  a  fubje£l,  and  renounces  all  Enediencj 
the  cmoluinents  of  his  future  exiftence.    But  it  has  erer''^'^^* 
ben  tbe  pra£Uce  of  all  dates  to  retain  their  right  to  obe* 
^CBoe  from  the  baniflicd  member;  although  that  right  Does  the 
■^1^  >VP6V  ^  ^  difcharged  when  he  was  excluded  from  ^^^J^|[^. 
dK  psotc^ion  of  die  laws,  obedience  and  proteAion  being  tion  over 
R^ncaL    <«  But  it  was  neceflary  all  ftates  fliould  aA  in  ^  ^^  ^ 
"  this  T*^"*?^  when  they  infli£led  exile  as  a  punifliment  \ 
"  it  bebg  DO  punifliment,  but  by  accident,  when  the  claim  ^^^  ^ 
**  to  ftibje^Uon  was  remitted  with  it.    They  had  a  right  to 
"  a£k  thus ;  becaufe  it  was  infli^ed  on  an  offender^  who, 
**  by  Us  rery  offence,  had  forfeited  all  claim  of  adyants^e 
M  fnm  that  reciprocal  co/uUtien  ^" 

Thu  pumfliment  is  enabled  by  ftatute  to  various  offences  i 
n  eddmting  a  clandeftine  marriage^  i  or  any  concern  .in  In  frba: 
pringi  fending,  or  accepting,  a  challenge,  though  no  com-  fllaedbr 
bt  ihonld  enfue  ^.  ftatute.' 

BlHiSRiCBNT  from  the  realm,  and  tranfportation,  are  pu- 

•  Ik.  CMAin's  Kocc  14  on  Black*       ^  Bj  the  aA  i66ci  c  34. 

B.  i,  c.  I,  (  s,  ^  X37'  <  X696,  c.  35. 

^DiT.Ur.  b.i,  (a. 

M4 
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puNi^.  niflimcnts  peculiar  to  the  ruprcme  court,  neither  competent 

MINTS—  to  the  feflions  of  the  peace,  nor  yet  to  judges  ordinary  ;  al- 

Miirr'''  though  the  latter  may,  in  fom&  cafes,  inflifl  the  punifliment 

rtoM  of  death  «. 

SCOTLAND. 

"What  .... 

judges  can  As  the  court  'of  judiciary  banifhes  criminals  from  die 
lungdom,  fo  inferior  judges  baniCh  lefler  delinquents  from 
their  refpedive  bounds,  whether  (hire  or  borough^.  This 
MKNT  fpecies  of  eiile  feems  to  be  unknown  in  the  pra£lice  of  cur 
BURoa  oa  enlightened  neighbours.  Neither  indeed  (at  leaft  as  am  or- 
sHiRE.  dinary  puniflunent  in  inferior  courts)  does  it  appear  to  be 
quite  in  unifon  with  thofe  excellent  fdiemes  of  criminal  po^ 
licy  devifed  by  our  ancient  legiflature  for  the  confinement 
of  petty  delinquents  in  workhoufes,  with  a  view  both  to  die 
reformation  of  the puni/bed^  and  to  the  bene6t  of  ihc'fttUk, 
by  their  induftry.  But  magiftrates,  though  endowed  widi 
ample  powers  for  carrying  thofe  wife  plans  into  ezecntionf 
fhewed  themfeWes  early  proner  to  adopt  the  eafier  metliodt 
of  corporal  chaftifement,  or,  as  it  was  imagined,  the  more 
efie^lual  method  of  ridding  themfelves  of  the  culprit  at 
once,  by  expelling  him  from  their  territories. 

There  fcems  reafon,however,to  doubt  how  far  this  view  of 

-  •  . 

*  IfinJ  a  judgment  of  juftices  of  the  mud  have  the  power  of  banifliment 

peace,  adjudging  one  John  Macdowall  from  anj  one  pkee  of  it    Accoitl^ 

as  guilty  of  dealing  hocfes  '*  to  be  ingly  the  high  court  of  jolfckiary 

*^  tranfporccd  from  the  kingdom  to  have,  on  particular  occaiiiMis»  inlUift^ 

*<  the  plantations.**  The  meeting  too  ed  this  lefler  fpecies  of  exii.    That 

VfM  attended  by  names  of  firil  re-  in  the  cafe  of  an  aflanlt  and  bstteiy, 

fpe&ability ;  and  no  leis  a  pcrfon  than  Mr.  (lome  ukes  notice  of  their  ba* 

locd  Fountaiohall  prclided.  (Records  ciihiDg  ooe  of  the  paitica  frqfA  the 

of  the  ju dices  of  the  county  of  Ediii-  particular  parifli,  where  both  he  and 

burgh.    Sed.  1704,  Nov.  4.)  the  profecutor  dwelled.  (17a j,  July- 

t>  The  greater  puniihment  mud  John  Higgin^    Hamc,.«vLiv,  c.tT^ 

include  the  lefs.    The  court  that  can  P- 371-)  • 
banidi  from  the  kingdom  in  g<:ncral. 
4 
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the  dung  was  correA.   "  In  Rufllai  indeedi  banifhment  from  pyj^',,'*)^ 
"  one  place  of  the  kingdom  to  another,  is  made  fuhfervient  MSHTf-^ 
"  to  political  utility  ••"    The  criminal  is  fcvercly  puniflied  m'^h"" 
viien  he  ts-baniflied  to  JSiberia;  and  the  public  is  bene- ^kom 
fited  by  every  incrcafe  of  the  population  of  thofe  defolate  shirb. 
zcgKHis.     But- when  out  counties  of  Fife,  and  Perth,  and 
Forfar ;  or  the  boroughs  of  Edinburgh,  and  Stirling,  and 
Gb^w,  let  loofe  their  refpeAive  banditti  on  each  otlicr, 
wbat  advantage  arifes  either  to  thofe  places  in  particular,  or 
to  die  country  in  general  ?    Certain  however  it  is,  that  (he- 
rifis  and  magiftrates  of  boroughs  are  in  the  praAice  of  in- 
fixing diis  punifliment;  although  the  improving  fpirit  of 
tlic  pfcfeat  age  has  turned  the  public  attention  to  fome  at- 
tempts to  carry  into  execution  the  plans  of  our  ancient  par- 
liaments for  confining  and  employing  delinquents. 

The  feflibns  of  the  peace  have  not  been  in  the  general 
ptafiice  of  infliding  this  punifhment.     In  fome  particular 
coonties  it  has  been  occafionally  infliAed.  And  when  that  ex- 
CTcife  of  power  came  under  the  review  of  the  court  of  juftip- 
clary,  in  die  cafe  of  Tait,  mentioned  above,  who  was  fenten- 
ced  by  the  jufttces  of  the  (hire  of  Linlithgow  to  be  punifli- 
ed with  imprifonmcnt,  pillory,  and  banifliment,  for  ever  from 
the  county,  the  fentence  was  affirmed,  fo  far  as  refpeded 
Imprifonment  for  one  month,   and  the  banifliment.    The 
coDit  found,  **  that  fuch  a  charge,"  (ooncluding  for  banifli- 
ment from  the  county,  as  well  as  imprifonment)  "  was  com- 
''  petent  to  be  tried  by  the  jufticcs  of  peace  without  a  jury." 
So  therefore  ftands  the  law. 

Bdt  this  does  not  impofe  any  neceflity  upon  jufti- 
ccs to  infli£l  that  punifliment,  whetlier  exprefsly  conclud- 
ed for  or  not.    In  order^  therefore,  to  the  proper  exercife 

^  Principlci  sf  pcoai  law,  c.  ^ 
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rvwia^     of  their  ovn  diforetion  in  tiik  m^tteri  it  m?y  be  pvQp«  |p 

MBVTs^   imderftaiuiy  that  this  pttniibineat  of  haniflimait  fioai  At 

MBN?'     oouoty  neither  i8»  nor  ever  h^s  been  (an^tioncds  bf  the  §»- 

FBOM        neral  pradice  of  the  feifions  of  die  peace.    Qn  tiif  oobM^ 

sBift9.       r]r»  bjr  iar  the  greater  proportion  of  the  (ififliona  employ  W 

puniihaients  except  fine  and  inprifonment  i  the  jfunHk' 

^inge-  flMntsfpecified  by  the  general  (biutesp  and  the  iiifcan44M* 

ticeMapu-ftittttioBal  nodes  of  reprefling  fueh  petty  offimcec*  ^chMy 

^^f^^ €on(titute  the  criminal  jttriiaiaim  Uk 

fdfioo.       not  a(ed  at  all  in  more  than  eight  or  nine  comtlei  I  m4  W 

the  majority  efen  of  tbefc  never,  unltb  upon  tfaf -defipudviE^ 

ai^lication.    In  very  few  countiea,  ther^ore,  ia  luijflmyil 

from  the  diftrift  confideved)  and  occafionally  io0i|Mb4if  #9 

feffions  as  one  of  the  ordinary  puniihnienti  *• 

Before,  then,  any  juftices  of  peace  refohre  to  alter.-lhis 
general  praOioe  of  the  feffiongf  and  fbttow  dm 
of  that  judgment  of  Uie  ieflions  in  the  cafe  of 
was  altered  by  the  coort  of  judiciary  in  feveral 
as  erroneous  and  ftvere,  although  it  was  confirmed  «p  It 
bani&ment  from  the  county,  it  maybe  proper  to  retaA« 
iffM,  that  the  praftice,  as  abore  (bted,  feema  qmte  agree* 
able  to  the  fpirit  and  words  oi  the  general  ftatntea  1617  and 
1 66 if  wherein  baHiflimenc  from  the  county  oecura  not  aa  a 

« Inihe yux  i>^3,. oa  ofoifioa of  die  pnAke  of  jaAicr»  ff  fom^  M 

thxtfi  bills  of  s^TOciitiKi,  tif  o  from  wham  the  caies  thea  ^^t^'Ftmi  m 

the  flieriff,  and  ope  from  the  migi-  n<ft  relate,  the  following  qoerj^  i^ 

flratei  of  Ediohorghy  of  libalf,'at  die  moog  others,  was  tranffadtted,  to  dm 

faifiance  of  the  procttrator-fifcal,  coo-  deffcs  of  the  peace  i.«  «•  dtt  JiHtfn 

eluding  for  a  corporal  punBhment,  '*  in  yoar  county  ia  the  pnAjoo  of 

fuch  as  whipping,  pUJory,  ai)d  inir  *<.piiaifl|in|j  b^  fine  a«d  8n|r¥*^ 

prifonment,  9u,  the  judiciary  clerk,  ''  ment ;  or  do  they'  eyer  whip,  or 

by  order  of  the  court,  made  in^iry  "  baniih,  the  county ;  or  {ninilh  hy 

intotkBpraaUeofdioiejiirifdiftions  **  the  ftcdo,  tr*' the  f ilfery  f*    R  ia 

throughout   Scotland.     The   rcfult,  gntifyingtoleam,fiomtliefuhfi7ib- 

with  which  I  have  been  faVonredy  is  ^d  anfwen  of  the  refpeAive  clerks, 

printed  in  Appendix  III.  that  the  pra^ice  ur  at  flated  hi  the 

As  no  report  was  made  touching  <^<^ 
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On  the  etmtmj,  throughout  thofe  z€t»f  the      ^4. 
■■di/M^  md^  reem  to  be  ufed  fynonimoufly.  And  the  ^  J^"^ 
imb  jntrnftiiig  jgfticet  of  peace  with  the  ezecution  of  varu  bamuu. 
m  hhitfiif  vrfiich  centsdn  ievext  puniflnnentt  when  executed  ^^^^ 
tj  JB^et  cvrdinafy,  ezprefsly  declaret,  *'  that  the  puniChment  bv«ob  oa 
« to  be  udliaed  bf  them''  (juftices  of  peace)  <<  ihali  be  a  '"'''* 
*  pteonU  fiinif  ^afwenUe  to  the  circuntftanoet  of  the  cafe 
"*  ad  qaaBtf  c»f  the  offenders  ^."    7do^  it  deferfct  confider* 
Kdn,  whedm  the  baniOinient  of  a  man  from  iiis  native  coun* 
ty  irdlf  }  the  feat  of  Mt  profeflional  indnifay ;  of  his  friends 
Click  of  (ociety,  be  not  a  punifliment  of  fuch 
degiee  as  fliooM  not  be  hazarded  by  a  judicature 
with  the  GOgmfance  of  petty  deiidls  only»  which  do 
aol  requie  a  jury-trial* 

A  LBGXSLATOK  of  antiquity  puniflied  all  crimes  capitally  ; 
k^nfeale  of  pvnifluiients»  each  fuitable  as  nearly  as  pof- 
Wb  19  die  nature  of  the  crime,  has  been  more  generally 
^IfPiinl  eCi  In  many  caies^  it  would  neither  be  proper  to 
yet  tho  offnidei  ta  death,  nor  yet  to  expel  him  from  the 
ctnvimity.  Other  punifbments  therefor^,  touching  his 
fwii  or  Us  pcrfon,  have  been  employed  in  all  ages. 

Ws  fliall  Jrft  confider  the  puni(hmcnt  of  infamy  \ — the  im'amy. 
dedaration  of  his  b^g  a  bafe  and  infamous  perlbq,  by 
vliich  he  is  difabled  to  enjoy  honour,  or  place,  or  truft,  or 
10  be  itccived  as  a  witnefs  on  bis  oath*  Tbis  punifliment  is 
ifpoiBted  by  fpecial  ftaiutcs  for  certain  crimes  1  as  bigamy  ^^ 
ptfOKj  ^»  fuboroation  ^,  wilful  error  on  aflize  %  bribery  in 
a  jeiip  ^>  ^^  ^'^  others-  '^  Likewife  in  feveral  inftances, 
^  vidiont  the  pofirive  dire^ion  of  ftatute,  tlie  fupremc 

*  Appendix  I,  p.  xviii  and  liv.  d  Ibid. 

sqoeca  Mvy't  ift  pvL  Xjii,       «  Jamet  III,  147J,  c.  63. 
CX9L  '  Jam^  VI,  1579*  c.  9?, 

*  1554^  F*»^«  6,  c.  47. 
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i  4-       "  courfs  of  jufticiary  and  feiBon,  hare  ju(Uy  applied  dui 

MBNT»1-    **  Jlig^o  by  fpecial  declaration  of  their  fentencej  in  the  cafe 

INFAMY,     (c  of  x\^q{q  offences  to  which,  it  feems,  a  fiiitable  lepnol^ 

''  fuch  as  the  falfehood  or  grofs  malverfaUoh  of  perfims  in 

"  fituations  of  public  truft  ••"  -;/    i 

■ 

It  need  fcarcely  be  obferved,  that  the  punifliment  of  ;iii^ 
famy  cannot  be  inflicted  by  the  feflions  of  the  peace. '  .So 
much  the  contrary  indeed,,  that  a  man  who  had  boBiLpablidy 
whipped,  in  Yirtue  of  a  fentence  of  the  jufticeA,.vaaiiot  foniid 
difqualified  for  being  a  witntfs.  ''  The  court  over-ruled  the 
'^  objediion ;  being  of  opinion,  that  no  man  could  be  -de- 
''  prived  of  his  good  name  by  the  fentence.  of  isn*  idfierior 
^*  court,  unlefs  it  proceeded  on  a  previous  convi£Hon  by  a 
"  jury  ^r 

•  -  ■ 

Infamt  is  likewife  the  legal  confequeflce  of  fcouipag'i 
and  other  corporal  punifhments,  <*  which  ctfnfift-  'chiefly  in 
^*  their  ignominy,  or  the  open  ezpofure  of  tKe  culprit  to  too* 
**  tempt  and  derifion,  and  to  the  public  knowledge  as  a  bafe 
*'  and  infamous  perfon ;  though,  in  mod  of  thcfm,  he  fuflm 
<*  alfo  fome  degree  of  bodily  diftrefs  ^.^  Legal  infamy  fbU 
lows  fuch  puniihments,  **  when  they  are  infli£led  in  purfu- 
«*  ance  of  convi&ion  by  the  verdid  of  a  jury  V  Iiegal  in- 
famy is  not  removed  by  the  king's  pardon  ^. 


riLLOtr. 


Thb  pillory  is  the  principal  of  this  clafs  of  punHhments  \ 

th  infa-  "  ^  fupplicii   machina   md  htdibrium    magii    quam   ad  fm^ 

m^  or  the    **  nam^**      "  It    appears    however,   from  the  barboroua 

^chiefly  w  Latin  name  colhyirigium,  or  Jretcb^neci,  that-  it  Wns  con- 


4  Hume,  Yol.  iv,  c.  17,  p.  377.  d  speUman's  Gloflary,  t.  JPUUris^ 

*>  Maclaurin,  p.  71J.  *  Home,  vol  iv,  p.  377. 

^  Hume,  vol.  iv,  p.  375.  f  See  below,*  chap.  6,  $  5. 
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'  Irafied  fonncrlj,  in  fome  meafure,  for  the  bodily  un-      { 4. 
■  dfineis,  as  well  as  the  (hame  and  contempt  of  the  fuE-  mb"„" J!L 
•  foer  •."  piLLOET . 

It  appears  not  an  unmerited  compliment  to  the  humanity 
of  our  criminal  law,  to  bring  under  this  clafs  the  other  cor- 
ponl  pumflunents  alfo,  none  of  them  being  tnfliAed  in  fuch 
t  manner  as  if  the  prefent  pain  were  chiefly  in  view. —  p^^^^* 
Thai,  in  cutting  out  the  tongue  or  ears,  or  burning  the  meots  mort 
dwdL  or  back,  cutting  the  hand,  &c.  (none  of  which  haye  thaou^^ 
been  for  fome  time  ufed)»  the  prefent  pain  during  thofe'^re. 
opciations  is  lefs  in  view  than  the  difgrace,  which  the  cuU 
prft  mnft  cany  about  along  with  him. 

Neither,  perhaps,   need  we  except  even  the  puni(h-  scout. 
ments  of  whipping  or  fcourging,  when  infliAed  by  the  cri-  °''''^' 
■mal  mi^ftrate. 

Ik  the  army,  again,  where  it  feems  to  be  infli£led  with  a 
ritw  to  the  psdn  chiefly,  and  to  be  unattended  with  thofe 
infamoos  difqualifications  which  attach  to  its  judicial  inflic- 
tioo,  die  regimental  furgeon  invariably  attends  to  ftop  the 
czecntioner  on  the  firft  appearance  of  danger.     But  the  pe- 
remptory and  literal  manner  of  executing  judicial  fentenccs 
admits  not  of  any  fuch  provifion.    This  alone  is  ground  for 
believing  it  to  be  the  fpirit  of  our  law  that  magiftrates  fhould 
iceep  fb  far  within  the  mod  diftant  poflibilicy  of  danger,  as 
to  leave  to  the  punifliment  little  fling  except  the  difgrace. 
Ilie  lefler  pain  which  attends  the  judicial  inflidtion  is  com- 
pen&ted  by  its  confequence  of  legal  infamy.     In  the  cafe 
mentioned  above,  from  Mr.  Maclaurin,  it  appears  that  the 
punifhment  would  have  difqualilied  the  witnefs,  had  it  not 
been  infli£led  by  juflices  of  peace  without  a  jury. 

*  Hume,  V.  iv.  c.  C. 


roiiitH- 
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}  4-         JumcBs  of  pence  will  hardly  appear  to  h»re  iflf  fO«« 


MCNT8—  infli^ng  tho  corporal  *  puniflimenta  we  have  now  been  ai 
coKroKAL,  rioningy  if  the  thing  is  to  be  regulated  on  general  painfiq 
OUT  joBT-  It  was  unhwful  to  fcourge  a  Roman  citizen  uncondenn 
TEiAL.  J i^Q  ^|g  ^  ^^  Britifli  fubjed  are  no  left  iaciod.  ibid 
common  law  recogaifea  no  cnnufial  condfifi^atiott  ibviqI^ 
foch  confeqaencesy  without  the  verdid  of  a  ]ivj» 

Farther. — Legal  infamy,  the  ordinary  coniequena 

^^'^l^  fuch  pumibments,  did  not,  Wt  have  (eea  above  firom  lh« 

oas,if wiiK''  reported  by  Mr.  Madanrin,  attach  even  apon  a  pnblio  fbi 

^^  j"'7-  ging  through  the  ftreets,  in  virtue  of  a  feotence  of  Jvfl 

of  peace,  nidthout  a  jury.    The  court  of  juftidBry  I 

exprefled,  in  pretty  intelligible  language,   their  donb 

the  legality  of  infii&ing  fuch  a  punifhment  without  »  J 

In  thk  view  it  appears  to  be  underftood  by  the  eaii 

Sndipu.    counfel  who  reports  the  cafe.    Indeed,  wkhoot  bmh 

niflimenc     the  ordinary  confequence  of  legal  infamy  to  take  pho 

infiunous  m  fcaccly  iecms  proper  or  conGftent  to  infli£fc  a  punifliDleal 

/•Mf  0/faff.  whkl^  as  it  taH^u  the  culprit  a  public  fpe&acie  of  i 

fion  and  contempt^  it  is  utterly  impoffible  to  prevent  iff 

and  difgraci  from  attaching  in  point  rffaiim 

This  is  not  alL  We  have  already  feen  from  the  oaf 
c^ng^'^  'Piicatore,  that  neither  juftices  of  peace,  nor  other  in& 
pMnt.  judges,  without  a  jury,  are  competent  to  the  trial  of  aajf 
fence  above  the  delcription  of  lewra  diUQa^  or  petiy  id 
even  to  the  tfk€L  of  pecuniary  punj/bmint  alone.  Indepi 
cat  of  the  puniihment  altogether,  the  convi&ion  of 
greater  ofience  appeared  too  ferious  an  evil  for  any  Bii 
fubje£l  to  fufier  without  the  verdiA  of  his  peers.  So  ta 
is  our  criminal  law  refpeQing  the  feelinga  and  chara^ 

*  Corporal  pimiihmeott,  in  the  Un-    but  in  this  inquiry  1  underfiand 
guage  of  our  law,  inc!i  det  imprifon-    '^hippijig  and  pillorj, 
ment.     See  below,  p.  ao;,  note  6 ;  3 
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Sat  the  Imited  ftatement  in  the  libel  will  be      §4- 
rf  lUe  stall  if  the  poiiiihinent  be  unlimited ;  it  UriU  be  msmti— 
fail  cttBfDhrtiPBi  riur  the  charge  is  trifling  and  petty^  if  the  ^^X!^^^ 
be  gEeaty  infiu»ons»  irreparable.    The  only  rea-  mt  jmt- 
groiind  of  diftinguifiiing  petty  from  other  deli£li  is,  '^^^^^ 
dot  in  the  former  the  intereft  involved  is  inconfiderable, 
which  cannot  be  canfidered  to  be  the  cafe  where  the  ftake 
cmeds  fine  or  imprifonment. 

Tnm  jfjpirit  and  lesdbn  therefore  of  die  judgment  in  the 
cdkof  Pifcatove  extends  to  this  cafe  alfo»    This  in  particu- 

the  manner  in  which  it  is  reported  by  Mr. 
(aficrwards  lord  DTCghom)»  who  could  not  well 
the  eptnions  of  the  court  delivered  in  fo  remarkable 
vhen  he  was  in  high  confideration  at  the  bar.-^ 
■s  ptaQJcCy'*  (of  infli£ting  fevere  arbitrary  puniibments  locongm. 
lE  hamftmrnlj  wUppiug,  and  pillory ,  without  a  jury-trial)  ^tycoum 
fxp  he,  <*  was  moft  incongruous  and  improper :  incongru-  SoiOdhavc 
**  oosy  becaufe  the  judiciary,  the  fupreme  criminal  court  of  ^^uft^dco 
^  the  ooontnr,  cannot  inflift  the  fmalleft  pmnifliment  with-  ^^"' 
^  one  a  previous  convi^ftion  by  a  jury ;  improper,  becaufe  it 
^  holds  cither  that  the  perfon  of  a  Britiih  fubje£l  may  be 
**  hell  very  cheap,  or  that  jury-trial  is  not  a  valuable  privi- 
**  kge.    Expediency  may  perhaps  require  that  tuferior  ma- 
^  gifti'ites  flionld  have  the  power  of  fining  and  imptifontng 
^  ibr  petty  oflfences  without  the  intervention  of  a  jury ;  bat 
^  to  allov  diem  to  inflifi  corporal  puniflrunents,  without  a 
^  ptevions  convi&ion  by  a  jury,  is  quite  inconCftent  with 
^  the  fpirit  of  our  conftitution.     //  1/  th$refore  nmth  great 
'*  fktfurt  1  give  an  account  of  Pifcatwis  cafe^  in  lubich  the 
**  pffikiarj  fremunced  a  judgment  difupproving  of  this  frac'* 
«  Hce^.*' 

But  though  the  praAicc,  at  leaft  of  the  juftice  of  peace  Dedfioa  of 

court. 
A  MacUariay  p.  723. 
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S  4-  and  flieriff  courts  has  been,  in  general,  guided  by  fuch  oon« 
MBNT8—  (iderations,  yet  thofe  judges,  as  well  as  magiftrates  of  bo- 
^r^iTB'*  roughs,  have,  on  fome  occafions  of  conviftion,  without  a  ju- 
nuT  juBT-ry-trial,  not  fcrupled  to  infliA  the  punifhments  of  fcourging, 
^"^'^-       pUlory,  &c. 

Such  judgments  have  been  brought  under  review  of  the 
fupreme  courts  with  various  fuccefs.  Sometimes  the  bills  of 
fufpenfion  and  advocation  have  been  Cmply  refufed ;  feme- 
times  the  corporal  punifhment  has  been  altogetiier  lemil- 
ted  > ;  fometimes  it  has  been  remitted  in  part*  Thus  a  fisD- 
tence  of  a  meeting  of  a  feflions  of  the  peace,  already  ineD* 
tioned,  adjudging  Robert  Dow  to  be  impriibned  for  fite 
months,  to  be  burned  in  the  back,  baniflied  the  county  (of 
Linlithgow),  and  repeatedly  fcourged,  was  fufpended*  ex« 
cept  as  to  one  whipping.  This  decifion  (andUoned  the  ge- 
neral power,  no  doubt,  although  it  corre&ed  the  pardcular 
inftance  of  rigour  in  the  exercifc  of  it. 

But  this  and  fome  other  judgments  pronounced  by  the 

court  of  judiciary  about  the  fame  period,  <<  have,^  (obferves 

the  refpe&able  commentator  on  our  criminal  law  ^)  **  funk  in 

^ri^^tTpif- "  ^^^^^  authority."     We  have  already  feen,  that,  with  re- 

catorc*s      fpe£t  to  the  defcription  of  crimes  competently  tried  with« 

nanii^    Out  a  jury,  another  rule  was  introduced,  or  rather  revived^ 

principle,    in  the  popular  deciHon  in  favour  of  Pifcatore.     If  thofe 

other  decifions  therefore  were  erroneous  in  fo  important  a 

particular  as  the  defcription  of  the  crime,  that  muft  fo  far 


*  As  in  the  cafe  of  Archibald  Taic,  the  court  of  jufliciary.     And  a  lit<» 

Heward   to  the  earl  of  Rofeberry,  fentence  of  fcoorging,  withont  a  ju- 

15th  February   1776.     The  juflicet  ry-trial,  where  the  general  point  ivmt 

had  palfed  fentence  of  imprifonmcnc,  pleaded,  \\  at  fufpended  by  that  great 

pillory,  and    banifhment,  from   the  judge,  lord  Pitfour,  a  year  or  two  be- 

councy.    This  fentence,  fo  far  as  re-  fore, 

fpeded  baniflunent,  was  affirmed  by  b  Hume,  vol.  iii,  p.  239. 
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toad  from  their  weight  touching  the  other  particular,  the  pu^fgH*. 

kfoitj  of  the  punifhment,  m  r.  n  t  s^ 

CORP011AL9 

IF  WITU- 

tuTf  for  another  reafoiii  thofe  deciGons  afibrd  no  argu-  ^^'^  J^'*^- 
Dcot  in  faYour  of  corporal  punifliments.     If  it  was  found 
competent  to  try  other  ofiences  than  leviora  dtHEla  without  Decifion* 

'  prior  to  PU- 

a  jary,  that  may  have  been  erroneous  and  unconftitutional  catore'scafe 
doftrinc;  but  ftill  it  was  confident  in  the  cafe  of  fuch  con-  «<>«»" !»«»«. 
riffions  to  fanAion  the  inflt^ion  of  fcourging,  &c. ;  lefs  Thofe  decn 
than  which  would  have  been  inadequate  to  the  condign  pu-  ^*  °'**.^* 
nifluiieiit  of  fnch  aggravated  ofiences.  But  the  inconfillency  inconfiaen- 
heie  appears  to  be  the  limitation  fuppofed  to  be  introduced  i2[e  IriJr^" 
xa  d&e  crimes  which  it  is  competent  to  try,  but  not  in  the  puunh. 
pomflunents  which  it  is  competent  to  infli£l ;  and  that  the  [llfl'^^ed  br 
petty  ofiences  to  which  fummary  convictions  are  now  reftn£l-  judj^s  who 
cd,  may  be  panifhed  by  fevere  and  infamous  punifhments.      \yfmaU 

crimei. 

Leaving  then  cafes  prior  to  that  of  Pifcatore,  we  may      .^ 
proceed  to  inquire,  whether  fubfequent  decifions  have  brought  fubfequcn: 
this  imerefting  branch  of  jurifprudence  to  more  maturity  [!^-^^[^r^/ 
andpredfion. 

The  point  again  occurred  in  the  cafe  juft  now  mentioned 
of  Archibald  Tait.  The  juftices  of  peace  had  pafied  fen- 
tence  of  imprifonment,  pillory,  and  banifhment.  He  com- 
plained of  the  fentence  by  bill  of  fufpenfion.  The  court  of 
jiifticiary  ordered  informations  on  thefe  two  points, — how 
liir  juftices  of  peace  have  jurifdi£lion  to  try  the  crime  char- 
ged by  die  original  complaint  ?  and,  2d,  whether  they  could 
proceed  without  a  jury  ?  On  advifing  very  elaborate  papers 
riie  coxat  fufpended  that  part  of  the  fentence  which  rcfpeciied 
the  pillory. 

The  point  next  attraded  notice  in  the  cafe  of  two  fum- 
mary judgments,  ordaining  the  punifhment  of  whipping  or 
fcourging  to  be  inflifted ;  the  one  of  them  pronounced  by 

r$l.  L  N 


194  ^^  Offices  in  General         Book  I 

puvishI  ^^  iheriffs  and  the  other  by  the  magiftr«te»  of  Edinbar^.' 
ME1IT8—  One  reafon  of  adrocation  was^  that  no  corporal  panUhmcii 
ir  WITH. '  c^^  b^  infli£ied  by  an  inferior  judge  without  a  jury-tria 
OUT  jvKT-  Xhe  clerk  of  judiciary  was  ordered  to  inquire  into  tht  pv9C 
tice.  So  far  were  the  court  from  then  thinking'  it  a  poiii 
known  and  fettled  either  by  poGtire  or  confuetudinary  law. 

**  Thb  {beriflFs  of  all  the  mbft  conGderable  ibires  in  8a» 
**  land,  and  the  magiftrates  of  all  the  moft  confidendb 
•*  towns  ^j  were  wrote  to  by  the  clerk  of  court  '*.''  ]^rQ 
the  report  of  the  judiciary  cleik  %  it  appears  that  in  the  Uk 
riff-courts,  with  the  exception  of  the  county  of  Edinbjnr 
alone,  it  was  neither  the  pra£lice,  nor  held  legal,  to  ittBi 
any  corporal  punifliment,  without,  a  jury«^ial ;  but  b  a 
towns,  with  the  exception  of  Ayr,  fuch  inftancea  of  the  ai 
terpofition  of  juries  had  fddom  or  never  occurred.  Eves  a 
the  cafe  of  towns,  hbwerer,  the  report  does  not^  go  tb 
length  of  exprefsly  edabliihing  (what  Mr.  Madaurim  th4Nigb) 
fo  important),  that  they  had  bean  in  the  pnidicc  of  icMf 
a  jury^^trial  when  demanded « 

This  report  is  not  mentioned  in  the  books  of  adjournal 
The  two  cafes,  with  a  view  to  which  it  had  been  ordered 
did  not^  it  afterwards  appeared,  bring  the  general  fpti/Km  hi 
fore  them.  They  could  not  therefore  pronounce  any  4m 
fion  upon  it  ^.    The  liiel  in  the  one  cafe  had  been  diaw 

*  1 783,  March  19;  William  Brown  rough  couru,  do  inqjfuj  wai  im 

*     and  others,  complainers  by  advoca-  into  the  praftice  of  the  Cefilona 

tion,  againft  the  procurator-fifcal  of  the  peace, 
the  ihcriff-conrt  of  Edinburgh.  d  Report 

b  B0  S§4  Tonng  and  Wemyft  com-        ^  See  appendix  III. 
plainert  by  bill  of  advocation  againft        f  I  fiij  this  upim  the  aathorkj 

the  procnrator-fifcal  of  the  citj  of  a  MS*  jotting,  in  the  handwritii^ 

Edinburgh.  the  hue  jnftidary  clerk,  Mr.  Non 

^  The  cafes  then  in  dependence  who  made  the  report,   nd  win 

before  the  court  of  juftkiary,  being  knowledge  and   tecwaqr  ITQ  w 

adTocationt  from  the  ikeriff  and  b#-  knowa  to  all  who  had  occafioo 


^ 
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j[reat  irregularityi  and  in  the  other  was  dircaly  againft  p,,„f,^. 
the  rule  eftaUiflied  in  the  cafe  of  Pifcatore.    They  were  mewts— 
bodi  therefore  difmifled.  The  complainers  thus  gained  their  J^*  wrrf^.*^* 
QB&,  without  reference  to  the  general  pointy  which  had  ^^"^  ^^^^' 
ken  pleaded  in  their  bills  of  advocation. 


In  the  following  year  the  court  found  an  opportunity  of  Only  two 
dire&ly  deciding  the  general  point,  by  refu(ing  the  bill  the  point 

hat  oeen 

..iiquries  into  our  criminal  Uw  **  ai  committed  by  the  defenders  at  cxyreblf 

ni  fnftke.     He  expreftly  fayt,— <  **  Tariout  times  and  placet,  and  upon  decioeo. 
*  dK  |CBenl  qncftion  not  bdng  be«  *■  different  pcrlbnt,  for  fome  of  which 
"  6r  ihea  in  tiic  biUi  and  anfwerty  «  they  had  been  tried,  fined*  and  im. 
"tlcy  conld  not  give  a  judgment  "  priibned,  for  others  they  had  been 
"Anean."    [Among  other  papers  •*  only  profecuted;  and  for  the  laft 
■  Ae  pQicfioo  of  Mr.  Aadoibn,  t*  anide  charged  in  the  libel,  one  of 
iiliciu7  oficc]  «'  them  had  been  tried  and  acquitted  | 
uStff  The  fiune  appears  from  the  «  and  by  blending  the  whole  into  one 
JMBiocMon  thcmfelves,  which  con-  •«  libeU  and  charging  the  defenders 
VSRdarticaiaiie  findings.  tf  at  guilty  of  one  or  all  of  the  riots 
hdw  cafe  of  Brown*  the  interlo-  «  therein  enumerated,  it  ij  impoffible 
CMr  wna  tnferted  already  under  a  « to  difcorer  which  of  the  articles  of 
4ftntt  held.  See  above,  {  Si  p-  i6i,  «  the  libel  it  meant  to  be  inlifted  on, 
flttt.  *  or  againfl  which  of  the  defendeir, 
hike  other  cafe,  that  of  Yonng  «*  and  thereby  the  defenders  are  de- 
Mi  WcByfit  the  advocation  from  m  prived  of  the  legal  means  of  nuk- 
dR  fc— jth  court»  the  interlocutor  «  ing  their  defence ;   therefore  the 
WasfeOowt.  «(aid  lords  remit  the  caufe  to  the 
"  Tht  lord  joftice  clerk,  and  lords  «  magiftrates  of  Edinburgh,  with  this 
■f— lifliiiiif  rt  of  jafticiary,  having  <«  inftnidion,  that  they  dilmifs  this 
"cBfiiovd  the  libel  or  complaint  at  «  i^hel  or  complaint  againft  the  de- 
*tk  inftaoce    of   William  Sprott»  c*  fenders,  referring  to  the  procura^ 
"fncnrator-fifeaU     againft    Henry  c«  tor-fifcal,  and  all  baring  intereft, 

*  Tooag  and  James  Wemyfe,  dcfen-  m  (q  infift  in  a  new  libel  or  com- 
'  kn,  before  the  magiftrates  of  £•  «<  plaint,  containing  proper  and  fpe* 

*  diabargli^  with  the  proceedings  ««  cific  charges  againd  both  or  either 
*had  thercapon^  and  having  alfo  m  of  the  defenders  before  the  magi- 
"esofidercd  the  reafons  of  advoca-  •«  ftrates,  or  other  competent  court, 

*  Doa  lor  feid  defenders,  with  the  ««  as  accords  of  the  law. 

"aniwaa  tbeieio  for  tbe  procurator-  u  Tao.  Millik,  j.  p.  d/* 

"fifcal,  nd   having    heard   parties  3dly,  From  the  opinions  of  the 

*pcocuntors  fully  thereupon,  find  judges  as  taken  by  the  counfel  in  the 

*  that  the  Ubd    or    complaint,  by  caufe,  it  appears  they  were  not  de- 
'"  chargiaf  a  number  of  riotous  ads  Uvered  as  deciding  the  caufe«    Ac^ 

Na 


196 


The  Offices  in  General.         Boor  T 


PU 


J  ^'       of  fufpenfion  prcfented  by  Jean  Moiir »,  who  had  been  fen- 
MENTs—    tenced  by  the  magiftrates  of  Edinburgh  to  be  confined  for  a 

CORPORA L| 
ir  WITH- 
OUT JDRT-  cordingly  a  very  refpedabte  judge,  any  diflin^on  betwixt  borougfaaiii 

TRIAL.         (lord  Kennct)  the  firft  who  fpoke,  other  couxti,  feemt  of  importRDoe^ ■ 

hefr3in'withohfcTylt\gf**ivela'-jt:nooc'  confidering,  whether  this  cafe  fixe 

^^  cafion  to  eUdJe  any  thing  more  than  cafe/     the  point,  evCD  with  regard  tO  tfc 

"  ie/ore  us.  At  fame  time  1  fhall  throw  former  dafs  of  Inferior  jifdgei.    Fm 

**  out  my  opinion  in  gciieraL'*  notwithftanding  this  opxnioo  in  fl 

Thcfe  opinions  were  in  favour  of  vour  of  ail  inferimr  judges^   the  Kr 

the  power  of  inferior  judges  to  in-  fpedable .  author  of  the 

Aid  corporal  pimifliments  without  a  ties,  with  general  approbatioa, 

jury»trial.    The  fame  pradlice  in  this  \t  down,  that  the  role  of  pnnifliSi 

particuhu*,  as  we  mentioned  above,  corporally  without  a  jury-trial, 

had  not,  it  appeared  from  the  report,  <*  not  feem  to  have  found  rei 

obtained  in  the  fhcriff  and  borough  ^  into  fkerifif  courts,  even  in  this  or 

courts.    Yet  I  do  not  find  from  the  '*  der  of  offences^  or  U^hrm  dtSSs.** 

notes,  which  appear  to  be  accurately  (Hume,  vol.  iii,  p.  338*) 

taken,  that  any  of  their  lordihips  di-  ■       It  is  faid  in  the  report  of  this  die, 

fiing^iflied  borough  from  oth^r  infe-  in  the  appendix  to  the  Faculty  collet- 

rior  courtSk      Their  opinions  were  tion,No.  iv,"  the  court  were  thereCoie 

ftated  generally.'    Thus,  lord  Haiiet,  «  unanimous  in  rejeding  this  reafaa 

who  fpoke  £econd,  illuftrated  his  ar-  «  of  appeaV  viz.  the  ««fli^iflii  tf 

gument  in  the  cafe  of  magidratcs,  corporal  punifliment  without  a  jury* 

from  the  circuniilance  of  judices  of  trial.    And  exprefsly  on  this  autho* 

peace  not  having  it  in  their  power  to  rity,  the  refpe^able  comincntatiir  00 

•  ufe  juries  at  all.    **  Juftices  of  peace  the  criminal  law,  fays,  **  the  com 

"  never  tried  by  a  jury  ;'*   and  his  "  were  unanimous  in  confinniiig  il 

lordihlptlieii  proceeds  to  lay-down  the  *' with  their  decifion.**    But  tlM  ia* 

la\t  as  dlre(5lly  in  th;:  cafe  of  flieriffs ;  terlocutor  pronounced  vrill  perhan 

*'  ^,8  to  JhcrifTs  there  axe  fewer  trials  not  appear  to  warrant  M  in  goiiig  ft 

'<  before  them.  Some  of  them  choofc  far.    If  the  opinions  thrown  out  Kj 

"  to  proceed  with  foletnnity,  but  tbfy  the  judges  be  regarded,  they  milR 

**  have  not  left  poiver  than  magijfrutes.^^  no  diilin<ftion  between  borough  aD^ 

And    lord   ju£Licc-ckik    Macqueen,  other  couns,  but  allow  the  power  d 

(then  lord  Braxfield)  who  fpoke  im-  fummary  corporal  puniihment  to  al 

mediately  after  him,  iiillead  of  cor-  inferior  judges;  which  iM  not  ttovi 

reding  his  lordlhip,  and  diQinguifh-  held  to  be  good  law.    If  the  iatcrlo* 

ing  magillrates  from  other  inferior  cutor  again  be  regarded,  H  lays  ne. 

judgo,  fays  in  (general,  "  if  inferior  thing  of  jury-trial  at  all;  and  Bcitliei 

"  judges  could  in  no  cafe  inflitfl  cor-  did,  nor  had  occafion  t«,  decide  the 

.  **  poral  punifliment  without  a  jury**  point  in  the  one  cale  more  than  in 

^  bail  cunf<;quencc».**  the  other. 

This  fat%,  that  tlic  judges,  on  the        ^  17th  January  X 784. 

•Cwjfion  of  thittiial,  did  not  intend 
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ithehoufe  of  ^orre£iion|  and  there  privately  fiourged^      §4- 
b  to  be  drummed  out  of,  and  banifhed  from,  the  bo-  ments— 
And  the  court  rcfufed  a  bill  of  fufpenfion  ;  in  whicli  corporal, 

*         .  IF   WITH- 

is  Elliot  and  James  Alexander  complained  of  a  fen-  out  jurt* 
)i  the  magiftrates  of  the  fame  place,  condemning  them 
^  (courged  through  the  borough  ^.' 


the  refufal  of  thofe  two  bills  of  fufpenfion  had  not 
merally  underftood  to  fix  fo  important  a  point  of  cri- 
aw.  For  the  year  following,  in  the  more  not;ed  cafe 
a  Johnfon,  a  very  eminent  counfcl  reprefented  to 
ut,  that  **  he  meant  to  ftate  the  general  point,  how 

corporal  punifliment  could  be  infli£led  without  pro- 
log by  calling  a  jury  ?"     The  general  point,  however,  ftancc"of'"' 
c  did  not  bring  before  the  court  j  though  it  afforded  ^^c  difficul- 

•  tv  of  re- 

ig  example,  how  incurably  prone  inferior  judges  are  ftVainin 


or 


!d  their  legal  powers.     Againft  not  only  the  rule  elta-  Inferior 
in  Pifcatore's  cafe,  but  the  marked  application  of  it  by  within 
nimous  judgment  of  the  judiciary  in  the  recent  cafe  of  ^^^^"^  ^ '^^ 

this  was  a  new  attempt  by  the  fame  borough  court 
fummary  cognifance  of  a  heinous  offence.  The  court 
re  had  no  difficulty  to  repeat  the  fame  judgment  they 
en  in  the  former  cafe,  that  the  trial  ought  to  have 
f  an  aflize.  Johnfon  thus,  like  the  two  complaincrs, 
ve  mentioned  aibove,  was  fuccofsful,  without  any  ne- 
o  argue  or  eflablifli  the  general  queilion  ^. 

)INT,  then,  fo  important  in  our  criminal  law,  has  ne- 
X  Pifcatore's  cafe,  been  exprcfsly  decided,  except  by 
ial  of  two  bills  of  fufpenfion,  without  any  writing  or 
atbn   appearing   in   tlie   record   in  thofe  particular 

,  NIarch  lo.  been  dl/F.rent,  had  the  court,  viiile 

record  bears,  that  **   the  they  relufcJ  to  hear  the  vcryrcfpctil- 

diifi:  to  hear  counfel  on  the  able  counfel,  yet  proceeded  to  inilii^ 

.  point  now  meant  to  be  ar*  a  corporal  puaiihniciit  upon  hia  client. 

Bot  the  caie  would  have 
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UH-     ^^^^  9  ^  ^^y  argument  by  counfel  taking  place  upon  the 
^!^^JJI7,  Jnipo^  of  ^^1  report  of  the  praAice,  which  was  ordered 
with  a  view  to  the  other  cafe. 

But  the  manner  in  whiph  inferior  jadges  are  fvppofed  tc 
have  acquired  this  fumipary  power  of  corporal  punUhment 
with  which  the  fupreme  judicatures  are  not  intrufted^  ai 
fords  fubjeft  of  dill  niore  ferioas  inquiry. 

We  have  fcen  above^  that  "  antiently  no  perfon  could  ■ 
f<  convi£ted  of  the  fniallefl:  offence,  till  he  was  found  guiB 
«*  bya  jury  of  his  cquntrymen  ^.'*  We  have  alfo  feen,  tIS 
f'  for  more  than  a  century  backwards,  inferior  judges  hsi 
?*  tried  lefler  breaches  of  the  peace  deplano^s^  and  how^ 
encroachment  after  another,  led  them  the  lengths  already 
plzdned.  In  the  days  of  Iprd  Durie,  it  was  fubjeQ  of  da»i 
and  controyerfyi  whether  magiftratesi  or  other  infers 
judges,  could  \n9\Gi  even  a  pecuniary  penalty  without  am  a 
fize  ^  \   and  he  reports,  in  particular,  ^*  that  the  lords  foixoi 


*  Erik.  b.  iv,  tit.  3,  $  57*  ^  holden  to  fwev  upon  a 

t>  Ibid.  *f  f«d,  and  the  jodge  ought  not  to 

^  X3th  February  1634,   Bailie  of  «  put  it  to  hit  oath,  but  ptUy  m^  «» 

Meb-ofs    againft  Darling,    and    the  *\ltave  irieJ  the  fimc  iy  am  ajhu  i  md 

cafes  there  cited.  <'  One  Darling  be-  *<  neither  by  oath  nor  yet  ij  vk. 

<(  ing  convened  before  the  bailie  of  «<  nefles ;  ^or  wiintjjkt  mtgti  Bmt  km 

**the  regality  of  Meh^t  at  the  in-  **  pr^^ai  hefort  ibi  m^f^  to  inkni 

«  dance  of  John  Tait  and  the  procu-  *<  them,  but  the*  judge  could  not  tn 

'<  rator-fifcal,  for  wounding  of  the  «  it  by  witnefle&    The  lords  fnftaift 

<*  faid  John  Tait  to  the  effufion  of  his-  **  ed  the  decreet,  notwithftan&g  tU 

^  blood ;  and  the  UuEt  of  blood  and  v  reaibn,  and  foaod  it  «nagH»  be 

«  bloodwyte  being  referred  to  the  «  by  'the  party's  oath,  (or  by 

<*  defender*8  oath,  Andrew  Darling  «  nefles,  as  fome  thought)  ieeii^  til 

"  **  being  then  prefent  in  court,  and  **  party  was  perlbnally  prcfot;  aiii 

**  refufing  to  give  his  oath  thereupon,  «  for  refuiing  to  give  his  oath^  Ibr 

**  decreet  was  given  againU him, con-  ««  found  the  fenteoce  well  givco»lb 

<*  vising  him,  and  therefore  unlaw-  «  he  was   not  purfoed  for  life   o 

^  ing  him   in  a  particular  fum  for  "  member,  H  iikur  amy  erkmmmi  mn 

**  blood  and  bioodvryte ;  which  dc-  ^^fmrt  therefmrt^  bmi  wiyfir  m  ftnmk 

**  creet  being  fufpended,  on  this  rea-  «<  tmhw  (fine).** 
^fouy  that  the  party  if  not  inlaw 
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*<bt  the  (heriflr  cannot  impofe  an  unlaw  of  50  pound,  ex'      $4- 
^(tfitie  faB  bad  been  tried  ngainji  the  party  committer  iy  an  uzmts^ 
"ifiuK'*    But  their  powers  kept  moving  onward.     In  the  co»po»ai, 
^bwiog  agCf  fir  George  Mackenzie,  after  taking  notice  of  ouTJUltr- 
^  dd  law,  reniark8»— *' j;^  if^ic/ OieriflFs  fine  and  imprifon '*'**^*" 
^  £or  all  bloodwits  and  Icfler  deliils,  upon  probation  led  be-  Qradnticn. 
*  fore  themfdves  without  an  inqueft  ^.''    And  in  our  own  croach« 
'Aaatf  in  fa?otir  of  one  fet  of  inferior  judges,  is  (aid  to  have  j^f^ior 
introduced  this  diilinftion  of  Uviora  de/iOaf  on  which,  j^^g^** 
hyf&tbefi^  they  may  inilid  any  puuifhment  lefs  than  deaths 
demembration. 


Bmr  were  this  right  to  be  conceded  to  inferior  judges.  Allowing 
wooU  die  facrifice  relieve  us  from  all  danger  of  dill  farther  poralpu/ 
^vroachments  ?  the  re? erfe  ftrikingly  appears  from  the  very  ni'hiiient  in 
oici  which  are  fuppofed  to  have  led  to  the  eftablifhment  of /«  would 
tbdiftinaion ;  being  (three  out  of  five)  reiterated  attempts  ^^l^l^''^''^ 
V  ttpftiates  to  (hake  themfelves  loofe  from  the  limitation  cncroach- 
Ud  down  in  the  cafe  of  Pifcatore.  °*'°"- 

Hitherto  their  attempts  have  been  unfuccefsfuU  but 

,    W  we  ground  from  the  pad  to  believe  they  will  not  be 

'   te  time  to  time  repeated  i     A  thoufand  fuch  illegal  a£ls 

vqf  be  committed  without  one  of  them  attracting,  the  notice, 

vreodviog  the  cenfure,  of  the  fupreme  court ;  thus  ufage, 

if  fuck  are  to  be  iu  legal  eileds,  may  have  fandioned  the 

iftrpatiuu  before  there  be  an  opportunity  of  correcting  it. 

And  if  inferior  judges  can  thus  creep,  (lep  by  (lep,  into  the 

1^  of  inflidiing  corporal  puniihment  at  all ;  if  they  can 

lOfiiire  by  ufage  the  ri^t  of  fummarily  infii£ling  fevere pu* 

m/hmtnii  on  petty  deliBs^  may  they  not,  in  the  fame  manner, 

Kqaire  right  of  infii£lingy//ij//  (or  ^^ccunidTy)  pwij/hments  on 

fftotf  crimes  ?  and  may  not  both  inferior  and  fupeiior  courts 

*  7tfa  February  1614,  SandiUndi  agaioft  Robertfon. 
^  Crimiiul  law,  part  ii.  tit.  31. 

N4 


200  Tl^  OiiFiCEsinGeneraL         Boor  i 

%  A-       acquire  the  right  of  fubftituting  fummary  convi£boii8  inftea^ 
* .    of  jury- trials  in  all  cafes  P    If  ufage  may  operate  the  one  efr 


CORPORAL,  fc£l,  it  docs  not  fcem  eafy  to  draw  the  line,  or  to  fix  thcM 
OUT  JURY-  plj^s  ultra.  Tet  afluredly  there  are  public  conftitutioiiil 
TRIAL.  rights,  the  di(|inguiflung  birth-right  of  the  Britilh  iv!df&% 
If  th  thereof  neither  of&cial  encroachments,  nor  temporary  m* 

acquire  the  gle£l,  Can  deprive  us.  And  one  of  thefe  is  jury*trialy  to 
coroora?  which,  more  than  to  any  thing  elfe,  a  great  writer  looks  fo 
runifhmcnt  the  perpetuity  of  the  Britifh  conftitution. 

by  life, 
when  arc 

thcii  en-        These  confiderations  will  rather  incline  us  to  ezanuae 

croacn— 

ments  to  the  firfl  flcp  more  narrowly,  and  doubt  the  legality  of  inf^ 

^°P-  nor  judges  fummarily  infliftipg  corporal  punifliment^  upM 

Some  ub-  ^^^^  It^^x  breaches  of  "  the  peace,  which  they  have  beeflf" 

Jic  lights  very  properly  *f  in  the  pra£lice  of  trying  de piano  *.** 

canncr  be 
loft  by  prc- 

fcript:on.        UsAGE,  accordingly,  is  feldom  regarded  by  our  fufOtiQii 
courts  when  it  runs  counter  to  eftabliflied  and  approfa 

inftances  of      .      .   ,  .  -  r    •   m  •     •      i  i        s     t»  i     j_ 

ufage  difre.  prmciples.  Cither  of  civil  or  criminal  law  °.  For  example,  vi 

gardcd  by 

thcfupremc 

court  ^  Erikine,  b.  iv,  tit.  3,  {    .  *'  Xxm  portion  of  children,  commmiii 

b  Notwithftanding  what  is  dated  '*  of  goods  between  man  and  wii 

in  the  text,  and  the  decifions  there  **  and  the  diviHon   thereof  at  iIm 

mentioned,  it  is   certain  that    cuf-  *<  death,  the  fucccifion  of  the  aear 

tom  or  confuetude  not  only  confti-  **  a^uates,  the  terces  of  rcli^^  I 

tutes  law,  but   is  the   moft  known  *<  liferent  of  huibands  by  the  coor 

and  moft  popular  of  any,  being  al-  *<  fy,  the  exclufion  of  deeds  on  dai 

ways  adapted  to  the  conftitution  of  <*  bed ;   which   are  anterior  to  i 

the  country,  and  the  national  man-  **  ftatute,  and  not  comprcJieadcd 

ners  and  hkbits.    Lord  Stair,  there.  '^  any,  as  being  more  folemn  and  f 

fore,  in  his  introductory  chapter  on  "  than  thofe  are.**  (B.  i,  tit.  i,  4  ] 

the  general  principles  of  law,  very  Another  inftance  of  fuch  confoc 

properly  gives  it  precedence  to  the  dinary  law,  though  inferior  in  m 

flatutes.    "  We  are  ruled  in  the  firfl  quiry  to  thofe  given  by  lord  Stiir, 

"  plate  by  our  ancient  and  immemorial  as  mentioned  above,  the  difufc  of 

«  cvflomtf  which  may  be  called  our  ry-'rial   in   civil  caufes.     It  cooi 

•«  common  law  ;  though,**  &c.    "  By  didls  no  general  principle  of  our  i 

<*  this  law  is  our  primogeniture,  and  fent  municipal  law;  on  the  contn 

<*  all  degrees  of  fucceflion,  our  legi-  the  procedure  of  our  courts  is  ada 
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kne  ficen  aboie,  that  jnftices  of  peace,  in  one  quarter  of  the      {4. 
ontrf  t  had  been  in  the  pra£tice  of  granting  z&s  of  ward-  [I'c^t^I- 
f  in  finall  civil  debts.    After  public  acquiefcence,  pad  all  «oKroftAL, 
cmorj,  a  difpute  arifing,  the  court  were  fo  far  from  think-  out  jdit- 
g  tfaonfelves  obliged  Jto  accommodate  their  decifion  to  the  t^iai. 
laAicey  that  it  was  with  great  difficulty  they  fuftained  the 
wamt9ns  errors  fo  far  as  to  (belter  the  particular  juft ices 
being  perfonally  fubjeAed  in  damages'. 


net. 


But  indeed  the  identical  point  has  been  decided  by  the 
U^Kft  authority,  both  of  this  and  of  our  neighbouring 
Cflmirf  J  in  another  branch  of  jury-law. 

b  England,  the  rights  of  juries  had  been  long  encroach- 
ei  upon  in  criminal  profecutions  for  libels.    <^  It  had  fre-  Encnwcli- 
"  fKntly  been  dctermmed  by  the  court  of  king's  bench,  "Stt^**** 
'  that  the  only  queftions  for  the  confideration  of  the  jury  Engliih  ju- 

*  in  criminal  profecurions  for  libels  were  the  fa£l  of  publi- 

*  cadcm  and  the  truth  of  the  innuendos,  that  is  the  truth  of 
"  the  meaning  and  fenfe  of  the  paiTages  of  the  libc),  as  ftat- 

(dt^it.    Hence,  by  in  eaff  tra^fi-  fiona.    And  (b  far  from  being  uni- 

tM%  ai  we  have  feen,  did  the  prac-  verfally  admitted,  it  has  been  always 

tici  of  checking   breaches   of   the  reprobated  as  an  unfafe  and  incon- 

paGebyfommary  fine  and  imprifon-  gruoas  violation  of  our  public  rights. 

l|W  originate ;  which, fupporud  by  So  deeply  is  this  found  principle  of 

in|g  peceffity,  and  unequivocally  conftitutional  law  interwoven  in  the 

adaitted  on  all  hands,  may  be  confi-  mind  and  pradice  of  the  Scottilh 

Joed  as  another  example  of  confue-  bar,  that  the  learned  gentlemen,  to 

taiioarf  law.  whom  we  owe  the  faculty  report  of 

Bit  tfaeCe  inftan(;es  need  only  to  be  the  cafe  of  Yon^g  and  Wemyfs,  has 

cntraAcdwith  the  qfage  inqueHion;  moll  properly  recorded,  that  "  the 

■hkli*  fo  iar  {jtooi  being  known  and  *<  counfel  for  the  crown,  who  agreed 

dbliliflicd,  paft  all  memory,  was  as  a  '<  to  argue  the  point  on  the  part  of 

ki^  ttoknown,  the  fubje^,  as  we  *<  the  public,  controverted  the  plea  of 

aw,  of  recent  inquiry;   when  the  **  the  prifmer*  as  to  imprifofiment  onty.'^ 

elklt  neither  tallied  with  the  opi-        ^  Bbir  againfl  Geddcs.    See/i^ra, 

uoot  of  the  bench,  nor  former  dcci-  c.  i,  §  15,  p.  56. 
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^1^  *^  ^i  uid  averred  in  die  record ;  and  diat  the  judge,  m 
MiMTs—  "  court,  alone,  were  competent  to  determine  whether  the 
IF  ^*th/'*  "  fubjca  of  the  publication  was  or  wat  not  a  Ubel  •.*'  .  But 
ooTjvET-  the  legillature,  by  a  declaratory  aftS  removed  all  doubt  of 

the  right  of  juries  to  give  a  general  verdi&  of  guilty  or  sot 

guilty  upon  the  whole  matter  at  ifiue  ^. 

inOance  of      In  Scotland,  no  fuch  diftin£kion  betwixt  libels  and  other 
Jj^J^^'.  ofiencas  ever  obtained ;  but  the  rights  of  juries  were  in  more 
another  en-  general  danger.  Exercifingy  of  old,  the  unquefticmable  power 
ao^ment^f  deciding  the  Jaw  as  well  as  the  faa,  they  found  the 
powers  of   pnfoner,  if  they  thought  him  guilty,  Jyiitf  cu/pabUf  cmviBi 
jici.     ^^'  ^  innocent,  they  found  him  clenfet^  or  acquit^  and  fometimes 
inmeentt  which  ancient  ftile  continued,  with  little  variation 
^^      down  to  the  ufurpation,  when  the  eqiuvalent  words  ckam  and 
didt         g^^  were  adopted.  But  the  opinion  that  juries  were  judges 
of  the  fa&  only,  gaining  ground  towards  the  elofe  of  Ung 
^^^^  Charles  the  Second's  reign,  introduced  verdiAs  oiprpvm  and 
ufed.         mt  proven  '.    This  dangerous  innovation  was  promoted  and 
confirmed  by  the  practice  then  introduced  of  fpecial  indid- 
ments  and  interlocutors  on  the  relevancy  of  the  feveral  ar- 
ticles.    About  the  beginning  of  the  laft  century  even  general 
yerdiBs  began  to  be  worded  in  the  fame  manner. 

Such  continued  to  be  the  ftile  of  verdi£b,  and  coaftme- 
tion  of  the  power  of  juries,  downward  to  the  trial  of  Carne- 
gie of  Finhaven  *• 

*  Cafe  of  the  Dean  of  St  Afaph,  tried  for  aflaflinatioo,  xoch  Jamvy 

3  T.  R.  418.  1674 ;  the  jorjr  found  certafai  parta  o£ 

b  ja  Geo.  Ill,  e.  6e.    «  An  adb  to  the  libel  prv^ed^  tmfirm  t»  the  Imrit 

**  remove  doubts  refpeding  the  fnoc-  iitteritcMttr/,    And  in  the  cafe  of  Ar- 

**  tioni  of  joriet  in  cafct  of  libeb."  thur  for  trealbn,  9th  January  l6Ss» 

^  Chriltian't  £d.  Blackftone,  toL  the  jury  found  the  libel /r«««i. 

iv,  p.  X51,  note  6.  «  Auguft,  1718. 

d  In  the  cafe  of  MDr.  John  Mitchell, 
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Mft.  CABMBGn  had  confefledly  killed  the  earl  of  Strath-  ,„ J^,^. 
mie  bf  an  acddental  thmft  aimed  at  another  perfon,  who  Miirr*— 
m  gmng  him  great  provocation.  The  flaughter  was  there-  [j^^tk/^ 
Are  dmykwfo/ as  well  as  in  chaudt  metle  (hot  blood),  and  on  oor  Jvav- 
JMni)  Thefe  legal  defences  became  the  fubje£);  of  ekiborate  ^^'^ 
Mil  and  written  pleadings.    The  court  repelled  the  defen-  Trial  of 
€»•;  reraiiting  the  indi£tment)  as  a  relevant  charge  ©fpSf*^^ 
mmderj  to  the  knowledge  of  an  af&ze  ^.  But  his  counfel  he- 
fitated  not  to  plead  the  legal  defences  over  again  to  the  afliaei 
and  chafgcd  them  as  in  right  intitiedf  and  in  duty  bound  '»  to 
deddt  iiit  law  as  well  as  hEk.    They  returoed  a  verdiA  of 

^TtocBort  Ibnnd,  **  that  the  pan-  b  Mr.  Robert  Dnadaa,  afterwarda 

'Bi^Mlke  time  and  place  libelled,  afeaator  of  thecolkge  of  JQftice,iia« 

^hnief  hj  fremeditatkm  asd  fore-  dcr  the  title  of  krd  Amifkoo,  and 

"A^ght  feloiif,with  a  fw«rd,or  promoted  to  the  chair  on  the  death 

*  ete  wetal  weapon,  wounded  the  of  prefident  Forbe»  of  CuUoden. 
^tarfbd  Gtolea  carl  of  Strath-  ^  Jm  Aiiy  htmi^Thh  flowa  from 

*  MR  I  of  which  wound  he  the  laid  the  important  principle  which  can* 
*ari  ktm  thereafter  died;  or  that  not  he  too  often  confidrred,  that  pub- 
'hctbepannelwaaart  01^  part  there-  lie  rights  are  not  of  difcretionary 
"i^  fdevmt  to  infer  the  pains  of  ufe/^bnt  infer  correfpondent  datiea. 
"Inr;  hot  aUowed,  and  hereby  al.  Bnt  this  affords  no  argument  againft 
*]iv,  the  ponnel  #•  fr^vt  all  faQs  the  jury,  on  proper  occafions,  return- 

u  for  taking  off  the  ing  fpecial  vcrdidls,  referving  the  law 

ciicumftances  of  fore-  to  the  coniidcration  of  the  court.    If 

and  premeditation:  asal*  they  are  doubtful  of  the  law,  they  may 

"ft^  iaidv  and  hereby  find,  that  he  find  the  fad  fubjed  to  the  opinion  of 

"the  iaid  pannel,  time  and  place  the  court  upon  the  rele  fancy  )  bat  if 

*  SBTcfiud,  having  with  a  fword,  or  they  can  form  an  opinion  themfelTCt 

*  other  mortal  weapen,  wounded  the  upon  the  whole  cafe,  law  and  fad, 
"  fui  carl,  of  which  wound  his  lord-  they  are  bound  to  do  fo,  and  declare 

*  ftfp  ibio  died,  or  that  he  the  pan-  it. 

'  sdwii  art  and  part  thutof fipara-  d  See  Arnot's  Criminal  trials,  page 

"im^  ickfant  ta  iafitr  the  pains  of  191,  where  fir  Robert  Dickfon  of 

*  hw;  apid  repelled,  and  hereby  re-  Invereflc,  chancellor,  and  the  names  of 

*  pel,  the  defences  proponed  for  the  the  other  fpiiited  and  enlightened  ju- 

*  paoael,  and  remitud,  and  hereby  rymcn  who  concurred  in  that  me- 
**  remit,  him  and  the  indidmcnt  as  morable  Tcrdidl^  are  gratefully  re- 

*  feond  relr?ant  to  the  knowledge  corded, 
"ofanaffixe." 
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_  ^  ^  This  triumph  of  conftitutional  bw  achieved  a  twofeL, 

MBNTs^    effe& ;  on  the  one  hand^  reviving  that  humane  diftin^Hoa 

jw^TB'*  ^^ "  flauchtcr  on  fuddenty,"  which  was  familiar  to  our  earl; 

OUT  jvRT-  jurifprudence,  and  now  daily  recognifed  by  the  court  unde 

TKiAu       ^Y^^  ^^^  ff  culpable  homicide  af"  has  refumed  its  place  as  as 

acknowledged  dodlrine  of  our  criminal  code ;  and^  on  tbe 

otheri  re-eftabli(hing  the  right  of  juries  on  fuch  a  bafis  iQ 

thb  country,  that  it  has  never  fince  become  the  fubjeft  oC 

doubt  or  controverfy  ^. 

*  It  ieems  material  to  notice,  that  i^l,  fight  widi  mortal  vnapomt  ddi 

neither  abufive  words,  nor  dcrilive  giving  the  other  time  to  draw  wok 

gefturesy  nor  any  trefpafs  on  lands  be  on  hit  guard ;  or  even  if  in  heU 

or  goods  merely,  if  not  accompanied  of  blood  they  go  to  the  field  and 

with  violence  to  the  perfon,  are  ad-  fight.    By  oor  law,  again,  tlie  pctfti 

mitted  in  excufe  for  daughter.    Far-  who  kills  mud  have  been  afukd 

ther,  our  law  dififers  from  the  £ng-  and  in  a  manner  conftrained  to  ftffifa 

li(h,by  which  any  aflault  whatever  on  by  the  bodily  violence  he  ww^fm/knag 

the  perfon,  though  no  more  than  a  But  this  will  come  under  our  nodei 

blow  with  the  hand»  or  twifting  of  below,  in  the  chapter  touching  XhA 

the  nofe,  or  a  fillip  on  the  forehead,  Ung, 

or  jufUing  on  the  ftrect,  or  whipping  b  Jf  it  be  important  that  jiirk 

the  perfon'i  horfc  out  of  the  track,  ftould  not  neglcd,  it  is  equaUy  C 

(Blackftone,  v.  iv,  p.  aoo),  are  faid  that  they  fhould  not  exceed,  their  le 

to  lower  the  offence  to  manilaughter;  gal  powers.    They  are  like  judgei 

whereas,  excepting  in  the  peculiar  to  decide   the    cauie   before  then 

cafe  of  killing  the  adulterer  in  the  viz.    the  proof,    in  point  of    HA 

fad,  our  law  requires  the  affault  to  and  the  relevancy,  in  point  of  Isw 

be  fevere  and    continued,  carrying  which  therefore  muft  regulate  thel 

agitation  and  alarm  with  it,  a  dread  Terdid.    Were  they  to  be  inflwrnwi 

of  further  harm  and  injury,  as  weU  jn  returning  their  verdid,  by  coofi 

as  prefcnt  fmart  and  pain  of  body,  derations  of  fuppofed  equity  or  ezpe 

making  a  cafe,  not  of  paffion  merely,  pcdicncy,    either   favourable  to  tin 

but  of  paflion  excited  by  bodily  fof-  pannel,  on  the  one  hand,  as  the  f«p 

fering,  and  mingled  with  terror  and  pofcd  injuftice  of  the  law,  or  iu  be 

perturbation  of  fpirits.    See  this  dif-  ing  too  feverely  punifhable,  &c  j  o 

cuffed  at  large  by  Mr.  Hume,  vol.  i,  unfavourable  to  him,  on  the  other,  m 

c.  6.  from  prejudices  againft  him  Indivi 

Our  law  differs  from  the  Englifh  dually,  or  againft  the  offences  diar 

in  another  particular  alfo.    By  the  ged  againft  him,  this  would  be  ftep 

latter  it  is  faid  to  be  manilaughter,  ping  out  of  their  own  province,  anc 

where  the  parties  on  a  fuddcn  quar-  infringing  their  oath  of  oflice.    **  I 
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b  nhgtf  therefiDre,  could  not  depriTe  juries  of  their  right  pp„'^. 
tf  deciding  the  law,  far  lefs  can  it  exclude  them  altoge- mekts-- 
tbi  even  in  petty  deliAs^  which  are  corporally  punifli*  ^Vith^' 

H^  OUT  lOEr- 


T&IAL. 


These  confiderations  may  therefore  perhaps  deferve  the 
aodce  even  of  that  clafs  of  inferior  judges,  who  haye 
inn  in  the  pra&ice  of  infli£iing  this  punifhment ;  of  fuch 
qneftionable  legality ;  which  neceflarily  renders  the  culprit 
flameleis  and  incorrigible,  inftead  of  aiming  at  his  perfonal 
icfiDnnation  ;  and  the  falutary  operation  whereof,  as  a  warn- 
ing to  others,  depends  upon  the  rarity  and  folemnity  of  its 
laEfiion ;  and  confequently  admits  and  requires  the  form- 
aiitf  of  a  jury-frial. 

At  all  events,  it  certainly  affords  matter  of  ferious  conG-  Borough 
faadon  to  magiftrates,  who  may  be  m  the  practice  of  in- 
ffiOing  fuch  punifliments,  to  know,  that  from  the  books  of 
u^oonial,  it  appears,  that  in  nine  out  of  ten  of  thofe  cafes 
^Aich  may  feem  to  favour  the  genera/  power,  yet  the  pard- 
cniar-exerdCe  of  it  has  not  been  (anflioned,  the  humanity  o£ 
defapieme  court  remitting  the  corporal  punifliment  in  part^ 
if  not  altogether. 

Other  inferior  judges  have  not  even  this  ufage  to  plead. 
Fram  the  report  made  by  the  clerk  of  judiciary  in  1783,  it 
appears  that  only  in  one  (heriffdom  lud  any  fuch  pra£lice 


"  «9ald  be  Uying  cUuxn  not  to  be  **  has  the  charge  of  it,  be  a  jury  or  a 

**  jodgci  af  the  law,  but  to  judge  the  <*  court,  and  19  nowile  left  liable  to 

**  law  itfielf  and  the  legiflature  too,  "  abuie  in  the  hands  of  the  one  fee 

*  aid  to  let  their  own  voice  and  au-  <*  of  men  than  of  the  other.*'    Hume, 

*  thority  above  both.    Let  it  be  re-  vol  iv,  p.  292. 

*  acBbcred,  that  wherever  the  law  The  jury  in  FinhavcQ*s  cafe  did 
"  is  thrown  aflde,  the  trial  is  arbi-  not  exceed  thefe  limits.  Their  ver- 
**  txary,  whether  the  tribunal,  which  diift  was  their  opinion  of  the  law. 
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poMisii.  prtrailed.  This  report  not  including  juftices  of  petc^  k. 
MXNTt—  wit  thought  neceflarj)  in  the  view  of  this  work^  to  tranlim^ 
It  WIT  a-    ^o  ^he  different  clerks  of  the  peace  the  foUowing  query 


owT  joaw-  u  ^fg  t}|c  juftices  in  your  county  in  the  pradioe  to  puflofli 
*^  by  fine  and  imprifonment ;  or  do  they  erer  whip  or  ba- 
P^r^^  ^<  ni(h  the  county ;  or  punifh  by  the  ftocks  or  the  piUory  ?* 
The  anfwers  received  from  almoft  every  county  in  Scodaii4 
Sth7cicrkt  ^^^  '^hat  might  be  expefled  from  a  court,  wluch  raob 
of  the  peace,  among  its  members  the  duef  of  the  landed  gentry  ani 
AnTwer  of  legal  ability  of  the  country.  Excepting  one  or  two  conntia^ 
^^   ao  corporal  punilhment,  w^e  known  to  be  infliaed. 

peace. 

Instances,  as  we  have  feen,  there  have  been  of  fevere  pnh 
nUhments  inflidled  both  by  the  (herifF  and  by  the  (effionSf  and 
(an^ioned  by  the  fupreme  court.  But  abhorrent  from  die 
ordinary  pra^ike,  they  can  be  confidered  only  in  the  light 
of  culpable  ezcefies  of  power,  which  all  inferior  fnafiao^- 
aries,  if  not  narrowly  watched  and  fpeedily  checked^  ue 
liable  to  commit.  What  the  learned  conmsentafior  o&  our 
criminal  bur  therefore  has  judiciouily  laid  down,  with  re- 
ifcSt  to  flieri£^  and  ftewards,  that  no  fuch  rule  of  law  Int 
as  yet  found  its  way  in  their  courts;  may  be  aUb  with  the 
fame  reafon  be  extended  to  juftices  of  peace. 

Argmnent  Im  the  ca(e  of  the  latter,  indeed,  the  prindples  of  the 
^  juftkcf  common  law,  and  the  propriety  of  abftaining  from  corporal 
^^M^  punifliments,  are  ftill  farther  inforced  by  the  terms  of  the 
two  general  (latutes  S  which  giving  juilices  of  peace  die 
execution  of  fome  fevere  a£ls  againft  the  cutting  of  plant- 
ing, and  other  offences,  under  the  certification  of  fcQwr^gy 
hanpng  to  tb$  deuth^  &c.  provided  exprefsly,  that  with  re- 
ipeft  to  this  magiftracy,  the  <<  punifhment  to  be  inili£led  by 
*'  them  (hall  be  ta  picunial  fum^  anfwerable  to  the  circum- 
^  ftances  of  the  offence  ^  whereas  the  execudon  of  the  fta- 

'  Appendix  T,  No.  5,  p.  r8 ;   and  No.  7,  and  No.  8,  p. 54. 


• 
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tm  againft  curBng  and  fwcaring,  or  mockers,  or  reproach,  ^^^f  4. 
01  of  jnetji  ofienccs  puni(hable  by  fine  and  imprifonment  mxii ts— 
«If,  were  committed  to  them  generaiiyK  cormeal, 

oar  juET- 

BuT  although  the  Yerdi£l  of  a  jury  may  be  neceflary  to  "^^'^^ 
eftaUUh  the  guilt  of  the  culpriti  who  is  to  be  punifhcd  with 
Ml  of  life»  good  name,  or  expofed  to  corporal  pain,  yet  we 
bate  ften  that  inferior  judges  hare  properly  and  neceflarily 
aofured  the  power  of  fummarily  checking  leviora  deliffa,  by 
dcpiifing  the  offender  of  fome  part  of  his  property ;  which 
indeed,  from  the  claufe  of  the  a£t  iddfj  abofe  inferted,  ap- 
pears to  be  puniihment  in  view  for  juftices  of  peace  to  in- 
iiQ;  throughout  that  ftatute  the  word  puni/bnunt  being  ufed 
lywwiioiifly  with  fate.  This  leads  us  therefore  to  notice 
mtthat  dafs  of  puniihrnents,  which  Lambard  ftiles  pecu- 
tnary,  ^  comprehending  therein  all  fines,  amerciament,  and 
*  iwfcinties  of  offices,  goods,  or  lands  ^.*' 

Fms^  or  pecuniary  mnld,  which,  though  the  chief  fane- 
tin  criployed  by  our  German  anceftors  in  almoft  every  cafe, 
aot  eren  eicepting  that  of  murder,  is  to  be  confidered  as  a 
pniflmieiit  of  the  loweft  denomination,  and  is  ufed  chiefly 
m  die  cafe  of  aflaults,  not  of  an  attrocious  nature,  and  pet- 

^Seeftid.  16&1,)  30.  the  iame  offences,  meuit  oDly  im- 

Thb  if  nowife  cootradi  Aed  by  that  przfuDment  and  confinemcnc  in  the 

firt  of  thb  fedion,  which  providei,  jugs,  appears  from  the  original  z&% 

*  m  cafe  of  the  inabilities  of  the  par-  referred  to,  1551,  c.  x6;  and  1581, 
"  des  delinquents  to  pay  the  fum  c.  103,  which  fpccify  the  particvUr 
**  nentioned  in  this  inftrudion,  the  endurance  and  mode  of  the  confine- 
"  fiid  jdUcea  Ihall  pot  in  execution  ment,  and  other  mioutia  of  the  pn- 
*Ub  kws  at  lor  n^pv^al  puni(h-  niihmcnt;  but  neither  of  them,  lil^e 

*  flKttls  if  have  any  piovifion  men-  the'  other  clafi  of  iUcotes,  give,  in 
"  tiooed  ifl  then  for  foch  cafes."-*-  the  caie  of  poverty  or  repeated  gnilt. 
That  wrpfdl  pum^bmmt^  in  this  danfe  any  authority  to  icourge,  put  in  the 
•f  the  ftatute  1661,  toochiog  turfi/tg^  piUory,  or  hang  to  the  death. 

Ac  and  in  the  immediately  preced-        bB.i9C.xs. 
ing  enadbnc&c,  x66x,  c.  19,  igainft  3 
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§4*      ty  riotSy  and  breaches  of  the  peace ;  the  kind  of  offences 
luifT^   wherein  the  jurifdidlion  of  the  feffions  chiefly  confifta. 

ViXt. 

Fine  is  either  impofed  by  fome  fpecial  ftatute  fixing  the 
quantum^  or  at  the  discretion  of  the  judge. 

Those  of  the  firft  dafs  do  not  fall  to  be  enumerated  herei 
but  will  be  found  under  their  refpedlive  heads,  of  game,  ex- 
cife,  &c.  &c.  Befides  efcheat  or  forfeiture  of  moveables, 
(perfonal  eftate)  is  a  confequence  of  capital  punifliment,  and 
makes  one  article  of  the  ftatutory  pains  of  deforcement,  big* 
amy,  perjury,  and  fome  other  ofiences. 

With  tefpcfk  to  the  other  clafs  of  fines,  the  difcretion  of 
the  judge  muft  be  regulated  according  to  law. 

ExceffiTe  Xhe  claim  of  rights  has  particularly  declared,  that  excef* 
beinflided.  fi^c  fines,  fuch  as  the  offender  cannot  pay,  at  lead  without 
his  ruin,  ought  not  to  be  impofed  \  <<  It  is  therefore,''  fays 
Blackftone  ^,  and  the  fame  obfervation  muft  apply  to  thb 
country,  *^  not  ufual  to  aflefs  a  larger  fine  than  a  man  is 
^^  able  to  pay,  without  touching  the  implements  of  his  liveli- 
•«  hood." 


Dqirifa- 
tion  of  of- 
fice. 


Here  alfo,  as  affe^king  a  man  patrimonially,  may  be  men* 
tibned  the  puniihment  of  deprivation  of  oflice ;  by  which 
the  juftices  may  puniili  any  fault  or  negle£l  in  their  clerl^ 
fifcal,  or  other  officers. 


b  1689,  c  13.  It  alfo  declares, 
that  ill  grants  and  promifes  of  fines, 
and  forfeitures  of  particular  perfons, 
before  convidiony  are  illegal  and 
Toid.  **  And  that  this  was  not  an 
«  imaginary  grievance  appears,"  (fays 
Mr.  Hume,  «  among  other  proofs, 
"  from  the  many  libels  which  were 


*<  ufed  for  ufury  between  1663  and 
-•  1670,  at  inftance  of  the  earl  of 
**  Glencaim,  who  had  obtained  a  gift 
^  of  all  penalties  and  forfeitures  ac- 
"  cruing  from  the  infringement  of 
**  the  laws  relative  to  that  offence.** 
VoL  iv,  p.  38a. 
^  Blackftone,  b.  iv,  c.  4,  p.  373, 
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IvPUsoNMENTt  anothor  of  our  ordinary  puniihinent8>  ^^^^^^ 
aatarally  follows  that  of  fine,  whereof  it  is  the  neceflary  Tub-  miktb-* 
fiitiite  in  the  cafe  of  the  ofiender's  poverty,  and  in  every  cafe  mkm^. 
Ac  natural  compulGtory  for  obtaining  payment.     As  the 
(entence  impofing  the  fine  generally  ordains  the  oflFender 
10  be  ifflprifoned  till  paymenti  fo,  if  his  known  indigence 
sfinds  no  profpcA  of  his  ever  paying  it,  were  he  to  lie  in 
pritba  for  yearsj  or  for  life,  the  judge  rather  puniihes  him 
bj  imprifonment  for  a  certain  time,  cither  abfolutely  or  as 
an  alternative,  by  wliich  he  may  redeem  himfelf  from  pay- 
ment of  the  fine. 

Ik  this  country  it  has  not  been  the  pra£lice  to  imprifon 
for  thole  long  terms  of  four  and  five  years,  of  which  inftan- 
ces  have  (bmetimes  happened  in  our  neighbouring  kingdom. 
Indeed  there  (carcely  has  been  any  examples  of  fentencing 
to  imprifiinraent  for  a  longer  period  than  twelve  months, 
cicepcmg  tome  cafes  of  certification  of  return  from  banifli* 
meat  or  tranfportation,  where  mention  is  made  of  im- 
prifinment  for  a  longer  time,  even  for  life,  though  rather 
nttmnm  than  with  any  ferious  purpofe  of  carrying  it  into 
tSAK 

"  It  does  however  appear,  that  a  thing  was  formerly 
"  pnftifed  with  us,  in  itfelf  certainly  improper,  and  of 
**  vhich  I  fee  no  inftance  in  more  improved  times  $  that  of 
^  fentence  to  imprifon  indefinitely,  or  during  the  pleafure 
"of  the  court  ^'' 

But  imprifonment  for  a  moderate  endurance  feems  to 
hare  been  an  ufual  punifliment  in  our  ancient  law,  which, 
as  already  mentioned,  devifed  excellent  plans  for  fecuring 
and  letting  to  work  petty  ofFepders,  that  have  not  however 
been  generally  carried  into  efTefl ;  though  we  fecm  now 

•  Home,  vol  iv,c.  b  Ibid.  p.  379. 

V0I.L  O 
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it».     beginning  to  be  aware  of  the  neceffitj  of  having  places  k 


fUMtsa- 


MiNTi—  difierent  parts  of  the  coimtry«,where  theofiender  may  nq 
MINT.  *  only  be  confined,  but  employed  in  fome  fort  of  laboory  I: 
which  he  nkay>  in  part  at  leaft,  rdietre  the  pnUic  of  the  es 
pence  of  keeping  hinii  as  well  as  have  fome  chance  of  ^ 
quiring  indttftrious  habits.  And  it  is  not  to  be  ^  doobfeic 
*'  that  independently  of  our  ftatutes,  many  of  whidi  ^ 
<'  p<nnt  this  courfe  of  difcipline  for  ofienders  of  certai 
<<  kinds,  efpecially  beggars  and  ragabonds,  and  the  lia 
^*  bourers  of  fuch,  there  is  fuffident  authority  in  lair  A 
<'  qualifying  a  fentence  of  imprifonment,  with  fo  fcaibaaU 
**  and  wholefome  a  provifion  ^J* 

*  Home,  rat  17,  p.  380.  *^  die  wlio]e»  or  a  partieo»  of  Ae 

*<  Of  the  refonning  pwiifliincnts  **  ooniDgs  to  the  prifimer't  afe;  ari 

«  ii^hich  have  not   yet  been  tried,  «  I  wooM  dehar  him  Iroa  nj  ate 

*<  none  pomifei  fo  much  fuccefs  as  «  proTifion  or  fopply;  that  biifi^ 

«  that   of  fUtUnj  hmprifutheia,    «r  «  fiftence,  howerer  coarfe  dr  |pcSi- 

M  the  confinement  of  crimhiali  in  fe-  ^irions^  may  he  proportioned  10  kfc 

^  parate  apartments.     Averfion   to  <«  diligence,  and  that  he  miy  tdl^ 

**  hbour  is  the   canfe  from  which  «  fU^^  advantage  of  indnfUy,  toft* 

«  half  of  the  vices  of  low  life  deduce  «  ther  With  the  toil    I  wooU  i» 

**  their  ori{^  and  colktinaance ;  pu-  a  farther  $  I  wonld  meafiire  die  cfll^ 

«  niihmenu  oa^t  to  be  contrived  «  finement,  not  by  duration  of  fSm^ 

<•  with  a  view  to  the  conquering  of  <«  but  by  quantity  of  work»  in  erder 

41  this  dii^iltion.    Two  oppoilte  ex-  «  both  to  excite  indnftry,  and  to  it»* 

*^  pedients  have  been  recommended  **  der  it  more  voluntary.    Bat  ^ 

^  for  this  purpofe ;  the  one,  folitary  «  principit  difficulty  lemaiot  ftiBi 

<  <  confinemem,  with  hard  labour ;  the  «  namelyihow  to  dl^poft  oC  oMaA 

«*  other,  folitary  confinement,  with  <*  after  their  enlargement.  Byartk 

<*  nothing  to  do.     Both  expedienu  «  of  life,  which  is  perhaps  too  lilf» 

**  (eek  the  fame  end ;  the  one  by  «  riably  and  indifcriminatcly  adhcr* 

M  making  labour  habitual,  the  other  **  ed  to,  no  one  wiU  receive  a  nm  a 

'    «  by  making  idleneis  infupportable.  "  womanontof  a  jail  into  any  ftrfSo 

**When  JaiU  are  once  provided  for  **  or  employment  whatever.    Thiii 

**  the  feparate  confinement  of  prifon-  *<  the  common  misfortune  of  pnbfi 

<<  ers,  which  both  propofals  require,  «  punifliments,  that  they  predndcth 

**  the  choice  between  them  may  foon  «  offender  from  aU  honeik  meaat< 

*<  be  determined  by  experidncee.    If  «  future  fupport.    It  ieemt  InaHl 

**  labour  be  exadedr  I  would  leave  <*  bent  upon  the  ftate  to  fecaie 
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Tbe  pnmfcmftnt  of  patting  in  the  ftocks,  or  jttg8»  feem8  ^^jj^^ 
09  be  viewed,  both  by  our  own  and  the  EngUfli  hw,  as  a  fpe-  mkmts*^ 
is  of  imprifonment.    Where  there  was  no  proper  prifon,  •''°*^**' 
i  was  m  mode  of  fecnring  ofienders  always  at  hand.    Ae- 
mdiiMfff,  in  Englandj  a  conftable,  by  the  cammon  lawj  may 
odme  ofienders  in  the  ftocks  by  way  of  fecurityt  but  not 
If  way  of  punilhment.    It  is  called  the  conftahle^s  prifbn, 
md  confinement  therein  does  not  pre? ent  the  culprit  from 
boog  tried  for  the  ofience. 

ft 

FoufBRLT  the  court  went  the  length  of  protecting  a  pri* 
faaerffom  all  arreftment  for  civil  debts  ^. 

Thb  Jtndc  of  tbofe  prote^ons  being  complaiiled  of^  it  Endnmice 
IB  coneAed  by  the  ftatute  1681,  c.  9^  which  allows  the  ura&n^te4 
Ui  of  joOiciary  to  give  proteOions  to  fud)  as  ate  charged  ^7  ltitiite« 
^  ippew  before  them,  for  the  neceflary  fpaoe  of  time  oiv- 
Ib  lot  escecding  one  month.    This  tuEt  impowers  the  lords 


10  cMc  who  are  wUU  «  try."    (Paky'i  Philoropb/,  toL  ii, 

'■I  10  work  f«r  it ;  and  yet  it  is  p.  19a,  293, 194.) 

'^JMltely  oeceflkry  to  divide  cri-  ^  On  the  xjth  January  1677,  Geo. 

**iMlia»far  afunder  from  one  an-  Hardie,  a  perfon  from  Orkney,  and 

'ite  aa  ysAk.    Whether  mak  priCbner,  upon  fentcnce  for  an  aC 

'irifcnrn  ajgitt  not,  after  the  term  fiuiit,  feu  forth,  in  a  petitioa,  that  he 

*tf  Mr  canfinement  was  expired,  is  nnder  hazard  of  captions  and  a^ 

*k  ttiUmtcd  in  the  country,  de-  of  warding,  and  therefore  prays  re- 

"aiMi  widiln  certain  Kmits,  and  Uef ;  •«  the  lords,  &c  difcharge  aU 

vpoD  the  pahlic  roads;  «  mefiengers  at  armes,  and  other  of- 


«ad  fcmalea  he   remitted  to  the    **  Been  whatfomevt^,  from  uiingor 
*  Mofeen  sf  country  pariflies,  to  he    **  putting  any  a^  of  warding,  cap* 


ItfaUbed  with  dwellings  and    «  tions,  or  arreftments,  for  dvil  dehts, 
*  widi  the  materialt  and  implements    u  to  execution  againft  the  perfon  of 


of  Mopatkn;  whether  hy  thcfe,  a  the  fiiid  George  Uardiei  fna  long 

"  or  hj  iHw  other  methods  it-may  <«  as  he  remains  prifoncr  in  the  toU 

■he  poCble  to  effed  the  two  pur-  a  bnith  of  Edinhurgh,  hy  virtue  of 

■  pofea  of  CBploymcnt  and  difper-  «  their  lentence,and  for  twentie  days 

"fiMi».wcll  merili  ^le  ttteotieB  of  «« thereafter,  that  he  may  return  faiC 

« sO  who  we  anaooa  to  perfeft  the  «  to  his  own  country/* 
*  iifcnMl  Tcgalation  of  their  cotm- 
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roiti^.     ^^  proteA  thofe  only  who  are  charged  Co  J^pear 
MMiTi— -   thenfidTes** 

Arreft  in        ^  PERSON  when  undergoing  fentence  of  imprifoni 

prUbo.        liable  to  be  Isud  hold  of  by  legal  dUigence,  whereby,  al 

expiry  of  the  term  contained  in  the  fentence  of  im 

ment,  he  will  be  detained  in  jail  till  he  fettles  with  i 

Tate  creditor* 

But  fometimes  the  public  intereft,  and  that  of  the 
creditor,  may  be  oppoGte.  The  fentence  may  hai 
demned  the  prifoner  to  banifliment  alfo.  In  fuch  a  i 
court  of  judiciary  foundi  ^*  that  the  criminal  fentence 
*^  nifhment  muft,  notwithftanding  of  the  arreftme 
Arrtft  of    u  ^p^^  ^  caption,  eo  to  execution  •>."    Still  leli 

one  under  •  ,     *         '  ® 

fentence  of  has  the  creditor  to  complain  where  the  banifhment 
tmfporta-  j^jjjj  ^^  kingdom,  but  from  a  particular  county  <m 

debtor  remaimng  ftill  under  the  jurifdiftion  of  hi 
courts.    The  fentence  of  the  law  cannot  be  difappc 
private  debts.    The  creditor  might  as  well  not  all 
minal  to  be  carried  out  in  order  to  be  whipped  ^. 

Bifcretion-      In  the  courfe  of  this  inquiry  into  puni(hmentf 
mrf  power  j^y^  £^^j^  jj^^  ereat  confidence  which  our  law  rer 

•fnugi-  ,  °  ,  ,  ■     ' 

Rratcf.  wife  and  humane  difcretion  of  the  magiftrate  ;  ' 
mod  cafes  not  capital,  is  intruded  the  proportio 
verity  of  the  puni(bment  to  the  particular  circui 

Bar  this  difcretion  has  limits,  which  it  c 
without  incurring  the  animadverfion  of  the  fupn 
H#w  Umiu  i,j  particular,  it  is  not  legal  arbitrarily  to  inflif 
unknown  in  our  practice,  or  not  ufually  empJ 

*  Hnnie,  ¥ol  if,  p.  372.  i  fimilir  jadgmen 

b  i6th  Nov.  175a,  Wm.  DougUi*     coart  of  feflion,  i 
^  KUk.  tit.  Prifoner,  Ko.4»  where    foo  iin<icr  fenten 
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r  die  particular  deicription.     On  this  fubjeA  the  court  puy'j^ 
Bon  had  lately  an  opportunity  of  pronouncing  a  very 
re  judgment. 

IBBB.  nighty  durix^  an  afiray  on  the  ftreets,  a  gentle- 
carried  to  the  guard  or  prifon,  a  perfpn  who,  he 
ht,  had  infolted  him.  Next  morning  the  culprit  being 
Itt  before  the  magiftrates,  the  accufer  verbally  ftated 
mplainr.  The  other  pleaded  intozicationj  as  an  apoIo« 
any  thing  that  might  have  been  improper  in  his  be* 
tr.  Without  a  written  libel,  or  telUmony  of  witnefles» 
a  of  the  accufer  lumfelf  on  oath,  an  inhabitant  and 
lolder  of  the  borough  was  fummarily  adjudged  over  to 
i-farvke,  while  there  was  neither  proof  nor  admii&on 
le  had  been  bred  to  the  fea,  and  was  forthwith  fent 
ad  one  of  his  majeft/s  ihips.  But  the  court  of  feflion, 
i  ^plication,  unanimoufly  granted  warrant  for  his  im- 
fc  fiberation  >• 


I  Mirch  1804,  captain  James  "  afiairs,  haTiog  formerly   been  in 

ijal  oavj,  regulating  the  im-  "  the  fervice.    31(1  December  1803.** 

rfice  at  Lchh,  againft  Dun-  —Application    was    made    to    the 

\atSou,  judge-admiral,  who  **  having  con* 

Btcrlociitor  of  the  nugiftrates  '*  (idered    this    bill,    anfwers,   and 

oOowt :  **  D.  R.  having  been  "  replies,    and  writs  produced ;   in 

be  before  the  magiftrates,  on  ''  refped  that  it  appears   that  the 

of  colonel  M.  of  the  **  complaincr  has  been  adjudged  to 

of  foot,  for  aflault-  **  ferve  his  majeftjr,  in  confequence 

n  on  the  fireets  of  this  city,  **  of  an  offence  committed  on  ihore, 

cloud  of  night,  while  order-  **  by  a  court  over  whofe  jurifdi^ion, 

ro  ^  hit  men  home  to  their  **  while  exerclled  in  matters  or  of- 

n;  and  which  having  been  **  fences  not  maritime  in  their  nature, 

itiated  againft  him,  and  be.  "  the  high  court  of  jufticiary  has  no 

Mwo  to  have  been  brought  **  contioul,  refufes  the  bill,  rccals  the 

4f  before  the  magiftrates  for  '*  interdidl,  and  finds  expences  due.** 

br  cooda  A,  he  was  confider-  It  being  thus  found  neccflary  to  apply 

I  fit  perfoo  to  ferve  his  ma-  to  the  court  of  fefiion,  the  interlocutor 

o  the  prefoot  fituation    of  mentioned  in  die  text  was  pronounced. 

03 
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uniiB-  Whbn  the  caufe  came  to  be  adTtfedj  opinions  were  del 
9IXMTS—  Tered)  which  cannot  be  too  well  known,  or  too  accurately  n 
membered,  by  inferior  jurifdi£);ions.  In  language  unufuali 
indignant,  the  court  reprobated  the  whole  procedure,  ; 
equally  a  Tiolatlon  of  the  fundamental  princi^es  of  our  tjt 
mind  law,  and  of  the  privileges  of  a  Britifli  fubjed ;  in  pa 
ticular,  the  taking  the  accuier's  word,  though  of  the  greats 
ttfpeOiability,  as  evidence  againft  the  defender,  how  infer^ 
foeyer  in  perfonal  conGderation*  The  ofience,  it  was  m 
ferved,  had  it  been  regularly  libelled  and  proved!,  might  h=: 
been  fuitably  punifhed  ^»ith  a  fliort  cdafinement ;  but  to 
judge  a  lafidfman  to  the  fea-fervice,  was  going  far  bey^ 
their  powers,  and  never  juftifiable,  unleTs  when  i 
virtue  of  fome  fpecial  ftatvte  \  fuch  as  the  temporary 
prehendfu^  a£ls.     t 


CHAP.  VI. 


-f^^ 


CfEviii 


ence* 


jLnnHE  fefiiont  found  their  judgments  onlegadevi-     {<• 

X     dence ;  and,  individually^  juftices  of  peace  are  i^Toikk- 
^  apftointed  conuniflioi^ers  to  take  proofs  in  caufes  de-  ^^u 
Miflg  before  the  fuprenie  court*    In  both  views^  fome  ge- 
>QaI  acquaintance  with  this  branch  of  jurifprudence  is  ne« 

EviDENCEy  or  prooff  is  defined  by  lord  Bankton  to  be  Proof  de- 
^  die  )egal  meant  of  convincing  the  judges  that  die  pur-^^ 
^  taafs  dsSxtif  or  defender's  plea,  is  founded  in  fa£l » ;"  and 
it  other  by  writ  and  other  produ&ionsj  or  by  oath  of  party^ 
or  by  witnefies. 

FiooF  by  writ  ot  by  oath,  or  by  witnefleS)  lord  Stair  calls  Artificial 
'mr^ficudf  as  proving  points  exprelsly,  dire£Uy,  and  in  t$r-'  and  inarti- 
«m,  and  fo  requiring  no  art  or  fldll  to  make  pakties  under- 
bod  that  the  point  found  relevant  is  proved  ^  If  the  points 
be  foimd  proveablc  by  all  thpfe  ways,  the  proof  is  (aid  to  be 

*  Bank.  b.  iv,  tit.  $6,  §  i.  ik  B.  iv»  tit.  t^. 

04 
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wRiTTKN       '^*  Written  evidence  is  either  public  or  private.    The 
UTiDXNcx.  former  are  either  records  or  matters  of  an  inferior  nature. 

i/,  ads  of       Records  are  a£ts  of  parliament,  or  other  parliamentary 

P*""!""^^  proceedings.     Afts  of  parliament  arc  either  public  and  gc- 

.      neral,  or  local  and  perfonal>  called  al(b  private  and  particular, 

public  adf.  The  former  regard  the  kingdom  in  general  i  the  latter^  fome 

individual  only,  or  particular  defcription  of  men  K 

General  or  public  ads  are  fuppofed  to  be  known  to  all 
the  lieges.    It  \s  pars  judicis  to  take  notice  of  them,  thou^ 

*  Burns,  tit.  Evidence.  *f  concerns  the  nniverlkl  adminiftn- 

<*  From  this  definition,  it  is  plain,  **  tion  of  juftice;  as  that  no  flieriffor 

**  that  the  fame  law  may  be  both  "  other  officer  Ihould  take  a  reward 

"  general  and   particular  in  differ-  **  for  his  office.    But  if  it  relate  oolf 

*lait  parts;  f9t.gr,  3  Jac  I,  agaiqft  *f  to  particular  officers,  ^  to  fliecifi^ 

*<  RecoTants,  is  general  in  difabling  <f  (113  H,  6,  xo«)  it  is  a  particular  law. 

<*  them  to  prefent ;    yet  the  claufe  ^  What  relates  to  all  fpiritnal  per- 

<*  giving  their  prefentations  to  the  **  fons  is  a  general  law,  inafinadi  m 

*<  Univerfities  is  particalar,  and  muR  **  the  religion  of  the  Idngdom  it  tltt 

t*  be  pleaded  or  found.  f*  general  cpncemment  of  the  wliok 

**  A  law  which  concerns  the  king  "  kingdom,   as  ai  H.  VlII,  13  EUs. 

**  is  a  general  law,  becaufe  he  is  the  "  10,  18  Eliz.  11.    But  what  relafiei 

« head  and  union  of  the  common-  *<  to  one  fet  of  fpiritnal  perfixu  it 

M  wealth.    A  law  that  concerns  aU  <•  particular ;  as  the  aft  <^  II  Xhs. 

•«  lords,  is  a  general  law ;  becaufe  it  «  of  biihops  XtzStM, 

«  concerns  the  i^bole  property  of  the  **  An    a<5l   that   comprehendt  ^1 

*«  kingdom,  it  being  all  holdcn  un-  "  trades  is  ^neral,  becaufe  it  rebtct 

^  der  lords  mediate,  or  immediate :  **  to  traffic  in  general ;  but  an  aft 

«  but  a  law  that  concern*  only  the  "  that  relates  to  grqccrs  or  butcherf 

**  nobility,  or  lords  fpiritual,  is  a  par.  "  is  particular. 

«•  ticular  law,  becaufe  it  relates  to  no  ?*  If  the  matter  of  a  law  be  ever  fo 

^  more  than  one  fet  of  pcrfons,  as  if  '*  fpccial,  yet  if  it  relate  equally  to 

"  a  law  make  them  liable  to  fuch  and  **  all,  it  is  a  general  law ;  but  a  law 

!*  foch  prpceis;  yet  perhaps,  if  a  law  **  relating  to  fome  counties  or  p«< 

'<  related  to  the  body  of  the  peerage,  '*  riihes  is  fpeciaL 

<(  it  would  be  deemed  a  general  law,  "  Though  it  be  regularly  true  that 

*<  for  as  fuch  they  are  part  of  the  le.  **  a  private  law  (hall  not  be  taken  no- 

**  giflature,  and  what  relates  to  the  **  tice  of  unlefs  it  be' (hewn,  yeti( 

*<  conftitution  is  a  general  law.  **  will  be  otherways  in    cafe    fuch 

<*  What  relates  to  all  officers  in  ge-  *'  privaU  law  be  recognifed  by  a  pu. 

•'  ncral  is  a  ^neral  law,  Iccaufc  it  «*  blic  one.    Ek,  gr,  the  23  H,  Y^ 
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not  pleaded  by  the  parties ;  and  the  printed  ilatute  book  is  wurtl. 
aDowed  to  be  evidence  of  them.  fuilic. 

But  local  or  perfonal  afts  are  not  confidered  as  al.^|^^?^ 
ready  lodged  in  the  minds  of  any  other  perfons,  except  thofe  ada. 
^tthaoi  they  particularly  concern.     The  printed  ftatute-book 
therefore  is  not  evidence  of  them,  even  althotigh  reduced  in-  o7th^ 
to  the  fame  volume  with  the  general  (latutes.    The  party 
mad  hare  an  authenticated  copy,  compared  with  the  parlia- 
ment roll*.    To  prevent  this  inconveniency,  and  to  enable 
judges  to  confider  them,  it  is  frequently  declared,  that  z&s 
m  didr  nature  private  fhall  be  deemed  public  ^. 

The  /iewJ  fort  of  records  are  the  judgments  of  the  tJt  jndicial 
Knjff  courts  of  juftice ;  which  "  prove  themfelves,  and  "'"^ 
*  caimot  be  proved  by  witnefles  :  copies  of  them  muft  be 
^  piofed  by  witneffes,  and  then  they  are  good  evidence  *.'* 
But  the  regular  and  fureft  way  to  prove  them  is,  in  this 
country,  by  an  extra£V,  or  o^cial  copy,  fubfcribcd  by  the 
cIcA*. 

^  The  records  of  courts  will  prove  what  was  done  by 

Ci  to,  rebtive  to  Iheriffs  bonds,  it  a  thoritj  by  being;  allowed  to  beprint- 

'prifitelaw;  yet  4  audi  Anne  ha  v-  ed  by  the  king's  printer;  and  they 

''iog  enabled  the  (herifF  to  aifign  are  fnppofed  not  to  be  wholly  ua- 

**  twdk  bond,  the  court  muft  take  no-  known.    (Bums,  ibid.) 

"  lice  of  the  law  that  enables  him  to  The   ftatutei  this  laft  year  have 

*  take  fach  bond.*'   (Buller*s  Law  of  been    arranged    under    thefe   three 

rtjipriMs,  p.  AI2.)  heads  :    pyMic  gemeral^oful  and  pef 

'  Ibid.  fonalf  to  Be  judicially  noiiad — local  and 

^  Law  of  evidence,  by  T.  Pcakc,  perfonal^  not  pritUcJ,  inftcad  of  the  for- 

£f9>  p.  20.  No.  6.  mer  arrangement, /«^/fV  generat^-fuk^ 

Private  w6L%  of  parliament  which  lie  Ucal^  and  perfonal^rivaU, 

coDocn  a  whole  county,  or  a  large  '  Bum,  tit.  Evideuce,  {  a. 

My  of  people,  have  been  allowed  to  d  And  in  England,  by  what  they 

be  given  in  evidence,  without  com-  call  an  exemplification  under  the  great 

paring  them  with  the  record ;  and  fcal,  or  at  Icaft  the  feal  of  the  co^ 

rhefe  things  are  the  rather  to  be  ad-  Ibid, 
loittedy  bccavie  they  gain  fome  au- 
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<<  tke  judgesi  or  alleged  by  the  psutie^i  but  wiU  QOt  proie 
<<  the  verity  o^  their  allegatiom«  without  the  ioftruftioii$  ^ 
<<  them  *."  Nor  will  the  judicial  minute  of  the  ckrk  be* 
fore  an  inferior  court,  bearing  a  party's  confi:flioQ»  be  dbo* 
tual  againft  him,  unless  it  be  fubCcribed  either  by  bifOt  ^*^ 
he  qannot  write,  by  the  judge  for  him. 


Warrmnu       The  Warrants  of  the  citn&  are  prefuji|e4  tp  be  in  thf 

S:S1"  record. 

Soiemnitiet     «  JUDICIAL  writings,  as,  ena^^m^nt  by  a  party  to  bi^  ay^ 
c^lkryto^  '^  tioncr,  in  the  court-books,  or  judicially  made,  are  |;9P4f 

2*  7^*^  **  without  the  ordinary  folemnities  of  other  deeds,  and  may 


<<  come  under  the  notion  of  public  Mrritings ;  but  uol^  ilie 
<<  parties  fubfcribc  ikfsm^  they  ^e  ppt  prpbarive  K** 


H^alin.  XJi^PER  this  clafs  of  pub)if:  writings  fall  notarial  niftr% 
(Bf  pts  alfo,  and  e^<;tttiQns  by  mefiengers,  which  prov^  '*  dial 

£zecutioiu  **  the  folcmniues  therein  fct  forth  were  ufed,  ^ni  are  not  to 
<^  be  invalidated  otherways  than  by  a  proof  of  falfehood  \ 
<<  But  they  do  not  prove  any  other  eztrinfic  hGts  therein  aver- 
'^  red  againft  third  parties,  no^  are  they  evidence  of  the  war- 
^  rants  on  which  they  proceed  ^.  But  where  the  notary  is 
'<  required  to  make  put  or  extend  an  inPxupient  upon  9nf 
^  fa^  which  may  be  proved  otherwiie ;  or,  in  other  woc4ib 
^  vrfiere  an  inftruiuent  is  not  confidered  in  law  as  afikmm^ 
'<  /jT,  it  is  not  admitted)  ^/ry^,  as  evidence  of  the  fads  there- 
''  IB  attefted,  but  muft  be  fupported  either  by  the  teftimony 
^  of  the  notary  and  inftrumentary  witneflcs,  or  by  fome 
•«  oiher  proof  *.** 

niTATs.        Private  writings,  again,  are  as  various  as  the  trandAions 


prove  not 
cxtriniic 


nor  their 
innintf. 


<  Bu)l  boo^  IT,  tit.  a7>  Sa. 

bibid. 

^  Erik,  book  iv,  tit. »,  {  7. 


dibid. 
« Ibid.  §  6. 


Ca,yi.  Q^  Evidence.  %ig 

4  mapHwl  i  andy  in  order  to  guard  againft  forgery,  certain 
ftirmnilki  are  occeflbry  to  their  validity.    Before  die  art  of  fritat*. 
wnlii^  was  comBion»  deed«  were  touched  by  the  feal  of  f^^JT^'^ 
the  giantfr  \    But  Cfcn  in  thofe  daysi  the  prefcnce  of  wit-  tion  of  wit- 
Kiea  at  the  fealiag  was  u(ual  and  neceflary.    The  firft  inw  °^^> 
pofcmeat  was,  fequiring  tho  fubfcription  of  the  granter,  or, 
if  he  conld  not  write,  of  a  notary  for  him^    Afterwards,  ^™'^' 
in  iaiportaat  docds  S  the  fuUcription  of  two  witneflfes,  and,  Defigaa^ 
if  d¥:  graaier  could  not  write,  of  two  notaries  and  four^f^  ^^^'^ 
Mtt  witoeflbf,  was  lequaied  as  an  indifpenfable  folepmity,  ^^^^  ^ 
not  fiippliabk  by  a  condeicendence  and  proof  ^.    Notaries  importaocc 
■oft  espitfii  in  the  doquet,  die  mandate  or  authority  where- 
by dicy  inUbribe.    It  is  neceflary  to  mention  in  the  body  of  ^|^'' 
Ae  dcedii  die  same  and  defignation  of  the  writer  of  it  %  as 
wen  asuf  tbe  wimeffiv  ^  who  muft  eidier  fee  die  granterfub-  Writcr't 
Iciihc^  or  hear  him  acknowledgje  his  fuUcription,  otherwife 
tky  «c  pttniihabte  as  acceflary  to  the  crime  of  forgery }  witneflet. 
«i  if  be  be  blind,  or  cannot  Dead,  they  muft  aUi>  fee  it  xt^ii 
srcr  ftp  hiaif  and  be  fore  he  underftands  its  moaning  '. 

JDebds  may  be  written  book  ways  \  provided  each  page 
be  figned  by  the  granter,  and  marked  by  its  number,  and 
Ae  Mfting  claufe  expreis  the  number  of  pages.    Certain 
Ms  ais  not  isobaUve,  unlefs  written  on  ftamped  paper  or  Sswfsd 
piidvncni^    Tbf  grantor's  name  and  de(ignation  are  eS*^^* 
fealiag 


*  JUdi  saaoi  ^Bagitda  plena  fin  4  X579,  Jimet  VI,  ptrL  6»  C.  80} 

Artfr  aAUdwimr  iiutJiplU  S/^Munm  tod  x6Sl,  Cbarici  II,  pwL  3,  c.  5. 

fcr  ftMhm  effcmi  aumiu,    (Craig,  de  <  1593,  James  VI,p«rL  ax»c.X75. 

tadiiy lib. ii« di^. 4» %  Z3)  ^  x68i, Charles II, parL 3, c  5. 

b  1540,  James  V,  c  1x7.  »  July  3,  X79a,  Tmftces  of  George 

^Bj  which  are  underftood  con-  RofsagainftS.Agliamhy.  (FacColL) 

vejaoces  of  heritable  property,  or  b  1S96,  Will  parL  x,  c  x^ 

obfigadoos  for  ftunt  ff«T^if?fg  looL  i  xo  Anne  x8,  and  a  mukiplicitj 

Scots,  8L  61  Sd.  of  fnbfeqaent  enadmentt, 

4 
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,^|l.        Some  deeds  do  not  require  the  ordinary  folemnities.    A 

rRifATx.    holograph  deed  is  efieAual  without  witnefies  *»  but  not  piOi 

PrWilMed  ^^^^^  ^^  >^  ^^^^-    Teftaments  in  no  cafe  require  more  dni 

^Mda.        the  fubfcription  of  one  notary  and  two  witnefles;  and  i 

Holoertphi  ^^^7  ^'^  executed  where  profeffional  aid  cannot  be  obtained 

they  are  fuftained,  though  they  may  not  be  quite  formal 

TdUmenti.  Difchiarges  to  tenants  are  fuftained  without  witnefles,  fron 

Difchui^et  their  prefumed  rufticity  or  ignorance  in  buGneft.     Miffifi 

totciianct.  i^ji^jipj  in  re  mercatoriay  commiflions,  fitted  accounts  in  tb 

^'^^      courfe  of  trade,  and  bills  of  exchange,  though  not  hob 

graph,  are,  from  the  favour  of  commerce,  fuftained  withoa 

Foreign,     the  ordinary  folemnities.    Deeds  executed  abroad,  and  Tafii 

there,  are  fuftained  hcfc  ex  amitaii.    And  books  of  ac 

^^^     counts  kept  by  merchants,  manufadurers,  fliop-keepersy  an 

gfcoQBi^     other  dealers,  are  probatire  againft  themfelves,  though  the 

be  neither  holograph,  nor  fubfcribed  by  them  ^,    Jdungs  a 

loofe  papers,  not  fubfcribed,  are  not  probative,  tk>agb  dir 

be  holograph,  being  frequently  deGgned  as  notes  for  the  me 

mory ;  where  things  may  be  marked  as  abready  finiflied,  mete 

)y  fiom  the  view  that  they  arc  to  be  immediately  tranlaQ 

cdS 

How  far  ^       The  boc^LS  of  a  merchant,  regularly  kept,  and  coataimii| 

JjJJjJ*2j"  lus  whok  tran&dtons,  are  received  as  a  legal  evidence,  i 

iW  mcr.     they  be  fupported  by  one  witne&  in  artides  which  admit  0 

1^/      *  parole  evidence,  and  by  the  fupplementary  oath  of  the  mer 

chant  himfelf  ^.    <<  But,  after  all,  the  authority  due  to  the 

**  books  of  a  merchant,  depends  much  upon  his  charaAer, 

''  and  on  the  particular  circumftances  of  the  cafe  *.* 

Ar.cica:  In  the  proof  of  ancient  fa£b,  as  the  proximity  of  bloodj 

*■  A  deed  is  bolc^npih  wbrr*  the        ^  Ibid. 
fOcmiils  of  i:  are  written  bj  the        '  Gotf.    Jooe  5,  l6p.  Wood, 
fruiter.  ^  ilifc.    Ibid. 
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frimagenitinie^  &c.  hiftories  compiled  by  writers  of  credit,  y^J^l^ 
Mar  that  age  when  the  fa£ls  happened,  are  probative,  if  pkiyats. 
Acf  be  aot  contradi£ted  by  other  hiftorians  as  ancient^  and  Hiftorica. 
of  equal  authority  K 

lu  oonfidering  how  far  hiftories  are  eridence,  the  Englifli  ^^^Jl* 
kmjtn  make  a  diftin£Uon,  ii4iether  the  faft  be  of  a  general  low  far 
or  pirticnbur  nature  I  Camden's  Britannia  was  offered  in  eri-  ^^^^^^ 
dace  to  prove  a  particular  cuftom,  but  refufed  ;  for  the  twStM  t 
cnvt  hdd  that  a  general  hiftory  might  be  given  in  evidence 
to  pKwc  a  matter  relatbg  to  the  kingdom  in  general^  be-  J^^SS?* 
ode  die  nature  of  the  thing  requires  it,  but  not  to  prove  a 
pnticahr  right  or  cuftom  ^ 

SuEVETS,  taken  on  pubEc  occaCons,  are  evidence  to  afcer-  ?JJy*^i^ 
oh  the  rights  even  of  individuals  not  named  in  them  ^«  fi 


ions. 


*Siaff»  book  tv»   tit.  41,   {  x6;  uoiTerfity  college  in  Oiford,  one  of 

IiIl   ftid.  the  iflues  was,  whether  king  Alfred 

k  So,  in  die  cafe  of  St.  Katherine*8  was  founder  f  And  the  counfel  for 

llB^italy  Hale*  c  i«   **  allowed  a  the  plaintiff  would  haTC  given  in  evi- 

*dnaide  to  be  evidence  of  a  parti-  dence  federal  hiftorians  as  to  this 

*  ft^  point  of  hiftorj  in  Edward  point;  but  the  chief  juftice  declared 

*  ihe  Tbifd's  time  t  fo  a  year  book  that  fuch  evidence  is  never  aJmittedy  mi-. 

*  ■iy  be  cadence  to  prove  the  courfe  left  im  proof  of  a  point  concermng  tbe 

*  sf  the  court.    And  in  this  cafe  it  public  government.    And  the  eviiknce 

*  «M  admitted,  that  heralds'  books  was  not  allowed.     (Barnard  14.-^ 

*  vc  good  cvideDce  as  to  pedigrees.  Burn,  vol  i,  p.  6sim 

"  md  parifli  regifters  as  to  births  and  c  p^ake's  Law  of  evidence,  p.  SS- 
"  aairiagei,  upon  the  nature  of  the        Thus  Doomfday  book,  which  was  a 

*  tbin^  But  in  the  exchequer,  the  (brvey  of  the  king's  Unds,  made  in 
"  qioeftioa  being,  whether  the  abbey  the  time  of  William  the  Conqueror, 
**  JtJmtHmt  wat  an  inferior  abbey  or  jg  the  only  evidence  to  prove  whe- 
*'iot?Dugdale*iilfM^iMwasrefu£.  ther  a  manor  is  held  in  ancipnt  de- 

*  edCor  evidence,  becaufe  the  original  me(ne ;  that  is,  nvhethcr  it  was  part 
"records  might  be  had.**  (i  Salk.  of  the  foccage  tenure  in  the  hands  of 
Ui,  7  W.  Stainer  and  the  burgeffes  Edward  the  Confeffor,  or  not ;  and 
of  Droitwich.  fo  high  is  the  credit  of  this  book, 

So  ia  the  cafe  of  Cockman  and  that  the  infpedion  is  made  by  the 

Maker,  B.  13  O.    On  a  trial  at  bar,  court.    (Ibid.) 
^"Bcenibg  tbe  right  of  vifitin^  the 
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w&iTi^  '^  England,  fince  the  revcrfd  of  die  amioHcT  of  AIger< 

PRivATt.  non  Sydney,  fimilitud^  of  haftds  feems  not  to  be  hdd « 

Siinilinide  eridence  in  any  criminal  cafe,  whether  capital  or  not  capi^ 

•f  bands.  ^^  a .  l^^^  ^^  witnefs  faying  that  he  was  well  acquainted 

with  his  writing,  ahd  knew  it  to  be  the  party's^  is  evidence  ^. 

In  general,  the  witneft  (hould  have  gained  his  knowkd^ 
from  his  hating  fecn  the  party  write,  but  tmder  fome  ci» 
cttmftanoes  that  is  not  neceflary ;  as  where  die  handwritni 
to  be  proved  is  of  a  perfon's  refidtiig  abroad,  one  who  ha 
frequently  received  letters  from  him  in  a  coorfe  of  conreC 
pondenct,  would  be  admitted  to  prove  it,  dioogh  he  faac 
never  feen  him  write  ^. 

Sir  Gsorgs  MacKBNZXE  has  intimated  Us  opiiiion»  .diae 
fimilitnde  of  hands  is  not  fuch  proof  u  the  judge  can  ft^ 
perly  rely  on,  but  a  ground  of  prefumption  only  at  the  beft 
*<  And  perhaps  the  point  muft  be  yielded  with  refpefi  ti 
^<  thofe  Ctuations,  if  fuch  (hall  ever  happen,  where  the  pio 
<'  fecutor  trufts  to  fimilitude  of  hand  alone,  not  ftrengthen 
<<  ed  with  any  other  likelihood  or  circumftance  of  prefmap 
<<  tion  in  the  cafe,  as  if  a  perfon  be  accufed  of  treafon  or  ft 
^<  dition,  on  the  Cngle  evidence  of  an  unfigned  writfa^ 
*<  found  in  the  cuftody  of  fome  one  who  is  a  ftranger  U 
<<  him.  But  it  is  no  lefs  fit  to  be  confidered,  on  the  otha 
'<  fide,  that  men  do  not  call  witnefles  to  die  execudon  oi 
^*  delivery  of  writings  of  a  criminal  nature  i  and  hardly  is 

*  Bttitt,  tit.  £vidence«  witneis  ^o  htd  enmified  the  p» 

b  Ibid.  rifli  books,  in  which  wat  dke  teu 

^  So  iR^ere  the  anticjiitty  of  the  perfon*s    name,   wat  peimltied   u 

writing  raaket  it  impoffible  for  any  fwear  to  the  fimiKrade  of  the  hiad< 

living  witnefs  to  fwear  he  ever  faw  writing ;  for  it  was  the  beft  evideao 

the  party  write ;  at  where  a  parfoD*s  in  the  nature  of  the  thing ;  for  th 

book  wat  produced  to  prove  a  moAtt,  parilh  books  were  not  hi  the  plaiflK 

the  parfon  having  been  long  dead,  a  iff*t  power  to  produce^    Ibid. 
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«  Of  ok  win  it  happen  diit  the  evidence  arifing  fitom  the  ^.^/^ 
"  ikebefr  of  bafeid  is  not  either  ftrengdiened  or  difcre^ted  vaitatc^ 
^  bf  the  odier  pircicalan  of  the  cafe  \** 

DL  Anodier  fort  of  evidence  in  Criminal  mittert  confifts      $  ^- 
in  eihihition  of  articka  in  the  hands  of  die  clcfk  of  cDurt»  szbibitxb 
fMh  « the  ftaff  or  cudgel  by  vrUch  a  man  has  been  attack*  ^l  JrVo' ' 
cJ^  er  the  bloody  cloaths,  or  bloody  knifes  or  die  ftoten  cov&t. 
|oodS|  or  falfe  keys)  any  of  which  may  either  be  articles  of 
ciileDoe  themfelves,  or  may  become  fuch  by  what  is  depoC- 
dtaieftmaee  to  them  by  the  witnefles  in  die  trials 

Birr  no  article  can  be  uftd  as  evidence  at  die  trial»  whidi  pdcrip- 
kn  lot  been  defcHbed  and  given  notice  of  in  the  libel,  and  ^^  ^^ 
ifah  baa  not  been  lodged  with  the  clerk  of  court  in  fuffi- 
dtst  time  before  die  triali  for  esamining  and  kifpeding  it  ^ 


voL  iVy  p.  Sia  **  in  the  trill  «fCimpbdl  of  Snnibaiik 

"  11m%  if   wiitiBgt  are  foimdy  «  (March  19,1 7ax), for  Mieliood and 

^ikm^  mfignedy  in  the  pannel^t  «  coofpiracy,  where  the  libel  refted 

*0VM  pffifffw**!  and   refenible  to  **'ih  a  great  meafui^  on  a  writing  in 

'ItaiMliiiiii,  111  whkh  h^  can  be  «  which  CampbeU,  for  a  fum  of  mo- 

'ftnn   odKiwayi    to    have    had  « nej,  received  from  Mufchet,  oblf- 

*a  aftive    concern,  or  if  letters  «  ged  himfelf  to  produce  two  affi- 

*  %ped  inth    hit   name,    are  dif.  «  davits  of  the  adoltery  of  Margaret 

*  vnaA  in  the  pofleffion  of  his  fa-  «  Hall,  Mufchet's  wife ;  the  authen* 
'■A^rftknd,  andan(Wertthereto»  **tidt7  of  thh  ituterial  docunROt 

*  idinCBd  xm  him,  are  found  in  his  ^  was  proved  chieBy  by  fimilitnde  of 
"Mn  poaeffioo;  or  if  the  minutey  **  hand.    The  pannel's  handwriting 

*  tie  ffodaced  oif  the  proceedings  of  <*  was  eftabliflied  in  f<Mne  meafore 
"  a  Bte^^,  whereof  die  paniiel  was  «  by  the  like  means,  In  the  trial  of 
*a  aMabcr,  and  tb  which   he   is  «  James  Stein  for  bribery ;  as  alfo  in 

*  fmM  fe  have  been  chofen  iecre*  "  the  trials  of  Skirviog  and  others 
*larf  or-deik;  and  in  any  of  thefe  «  for  fedition,in  1793  and  1794. 

*  caft%  if  hit  hand  be  fwom  to  by        b  Hume,  voL  iv,  c.  14. 

*  a  CMipecfnt  nnmbcr  of  credible       ^  In  the  noted  cafe  of  Smith  and 

*  perfma,  who  have  canfe  of  know.  Brodie,  Angnft  t78S,  fStxt  IsbeifaVe 

*  led^  en  that  head;  ihit  feems  to  notice  that  a  hmk  noit  for  5I.  was te 

*  be  foch  a  proof  at  there  is  no  found  be  nfed  in  evidence  agamft  thete; 
"  reafoo  for  difbvfting.  Accordioglyi  but  ib  this  pnrpoie  the  prMbcvtOr 
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AtTicLts  '^^'^'^^^^^  ^^  better  telling  of  their  ftory^  witnefles  maqrttl 
KZHiBiTtD  bit  the  articles  of  which  they  are  fpeaking :  for  example,  b 
who  has  got  poilellion  of  the  ftaff  with  which  he  was  i 
faulted,  may  (hew  it  when  he  depones,  that  the  violeni 
which  he  fufiered  may  be  better  miderftood ;  but  if  no  n 
tice  has  been  taken  of  this  inftrument  in  tlie  libel,  he  cu 
not  leave  it  with  the  clerk,  to  be  fwom  to  by  other  witneiib 
whereby  the  ftaff  itfelf  would  become  part  of  the  proqi 
and  a  fubftantive  article  of  evidence  againft  him  K 

• 

S  4-  $  IV.  ^'  Probation  by  oaths  of  parties,*'  fjiys  Wd  St»r! 

PA&7T.  '*  hath  a  moral  ground,  and  a  fcriptural  warrant.  The  fo 
**  mer  is,  that  as  men  are  obliged  to  perform  all  dutiesli 
<'  wards  men,  fo  they  ought  not  to  refufe  to  acknovkdg 
<<  the  fame,  fo  that  the  other  party  be  obliged  to  ac^uidb 
<<  and  not  further  to  ftrive  or  contravert.  The  foiptai 
'<  warrant  is,  that  an  oath  for  ccmfirmation  is  the  eniff  t 
*^JlriJis  and  therefore,  as  men  are  obliged  to  remote.  A 
^*  ground  of  ftrife,  fo  they  are  obliged  to  give  their  oadi 
<<  when  thefe  are  neceffary,  for  removing  it.  Strife  dot 
<<  comprehend,  not  only  contending  by  force,  but  Gontak 
•*  ing  by  law." 

No  man's  oath  is  evidence  m  his  own  favour,  uok 
touching  thofe  particulars  which  are  riferrti  to  it  by  the  « 
verfary  * ;  who  muft  previoufly  not  only  renounce  every  odh 
mode  of  proof,  but  (if  required)  fwear  that  he  knows  rf  > 
probative  writing  by  which  he  may  make  good  hb  pto 
Should  the  parties  mutually  refer  the  point  at  iffue  to  tl 
oath  of  each  other,  it  lies  with  the  difcretion  of  the  j(i4| 

wat  difi^pointcd ;  becauie  the  note  ^Ibk). 

in  ihe  clerk*i  haodt  was  held  oot  to  b  Book  iv,  tiL  45. 

be  properly  a  bank-note,  being  the  ^  £r(k,  book  it,  tit  a>  $  Ja 

note  of  m.  pr'roaU  ^aJtiui-Jmmfe  onlj,  d  Ibid.     {  9. 

and  not  of  anj  of  the  chartered  and  *  Ibid, 

corporate  bank*. 
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m  dcpofe  who  appears  to  ba?c  had  bcft  opportu-  oaA^» 
ivimthefadl*.  paett— 

»  VtEITT. 

th  is  no  eridence  againft  third  parties ;  not  (Mr.  f^^  ^j^d 
inks)  even  ag^nft  correi^  or  conjunct  co-obli-  parties. 

Correi. 

th  is  evidence  againft  the  rcferrer,  only  fo  far  as  Intrinfic 
lie*  Whatever  is  extrinfic  in  it  is  difregarded  as 
averment  of  a  party.  Any  qualityi  or  fpecial  li- 
rhich  cannot  be  feparated  from  the  other  parts 
by  is  called  intrinfic  \  when  it  may  and  ought  to  EztrlnGc 
dy  it  is  called  eztrinfic.  AU  qualities  are  intrinGc 
te  to  the  point  referred  in  the  oath ;  ort  as  Dirle- 
eth  it,  are  inherent  in  the  thing  in  difpute ;  or,  to 
iines^  words,  all  fads  and  circumftances  that  re- 
a  denial  of  the  libel ;  becaufe  if  the  libel  be  not 
L  abfolvit9r  follows ;  or  whatever  are  proper  crofs 
lies  to  a  witnefs ;  for  had  the  purfuer  taken  a  proof 
»,  it  would  have  been  competent  to  the  defender 
s  interrogatories,  and  the  latter  muft  not  be  cut 
privilege  by  the  former  being  chofen  as  the  only 
or  if  an  agreement  be  referred  to  the  oath  of  the 
every  circumftance  is  intrinfic  that  imports  it  to 
altered  or  pafled  from )  for  fuch  circumftance  is 
bars  ejufdem  fiegoiti^  But  where  an  agreement  is 
A  brought  to  its  final  conclufion,  no  after  altera- 
ted  to  the  oath  is  intrinfic.  Thus,  wKere  a  bar- 
borfe,  with  delivery,  is  referred  to  the  defendant's 

'*  ed,  the  oath  is  to  be  received  whh 

lii  he  diiferflirofn  Stair.  "  the  quality  adjedled  to  it,  becaufe 

0B9  ait.  35.  "  the  conditioD  under  which  the  pay- 

lample,  **  if  a  promife  **  ment  was  promifed,  was  part  nego^ 

cnniiiate  fam  be  refer-  <*  ///,  and  fo  not  to  be  disjoined  from 

leleoder's  oath,  and  he  «  the  promife  itfelf."    (Erflc.  b.  nr 

the  promife  was  made  tit.  a,  {  xi. 
ditioD  not  yet  perform- 
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^^^^  oath,  in  order  to  recover  the  price,  if  the  bargain  and  dcH 
very  be  acknowledged,  which  fulfil  the  bargain  on  the  pH 
fuer's  part,  an  addition  to  the  oath  that  the  bargain  was  d 
terwards  pafled  from,  and  the  horfe  redeliveredy  mud  b 
proved  otherwife  than  by  oath  ». 

No  man  in  duhio  is  prefumed  to  mean  to  refer  fadlfl,  til 
proof  of  which  lies  upon  the  adverfary^. 

As  a  holograph  bond,  which  is  owned  to  be  genuine^  h 
a  good  document  during  the  long  prefcription  (40  years),  A 
if  the  defender,  who  is  fued  after  the  vtcifmial  prefcrifim^ 
qualifies  his  acknowledgment  of  his  fubfcription  by  dqpo6l| 
to  payment,  this  is  extrinfic  ^. 


Still  more  clearly  extrinfic  is  it,  if  the  defender) 
denying  bis  fubfcription,  nor  the  original  oonftilutioii  dtik 
debt,  (hould  only  depofe  to  his  delivering  goodst  w  ^ 
burfing  money  on  the  purfuer's  account  to  the  full  amMl 
of  the  debt.  The  reference  in  dubio^  will  not  be  prefiuMi 
to  include  fuch  a  claim,  or  mutua  puitia^  of  which  (wbedM 
a  ground  of  compenfation  or  not)  it  is  incumbent  on  die  dt< 
fender  to  bring  legal  evidence^.  For  the  fame  reafon,  ita 
refting  owing  is  referred  to  the  oath  of  the  debtor  in  afK 
fcribed  bill,  compenfation  is  extrinfic  ^. 

On  the  other  hand,  fuppofe  the  defence  of  payment  It  b 
referred  Ito  the  oath  of  the  purfuer,  if  he  qualifies  -Us  M 
knowledgment  of  the  receipt  of  the  money,  by  adding  tb 
it  was  mt  in  payment  of  the  debt  in  quejlion^  but  on  a  feporm 

*  Elucidations,  art.  25.  man  law  was  an  eztxn^liMi  of  tl 

b  Founuinhall,  iid  Dec*  X7oa,Ni-  debt ;  but  by  the  law  of  Sootltni 

coUbn.  Forbe8,6ch  July  171 X,  Clerk,  does  not  operate  f>ySrj«rsw  (Ibid.) 
Erik.  b.  ir,  tit  2,  $iz.  ^  Rankine  agiinil  Adair,  Jiiae  s 

^Erft.    Ibid.  1799.    FacCoH 

d  Ibid.    Compenfation  by  the  Ro« 
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mmii  tiiii  it  intrinfic  i  but  if  he  admits  receiving  the  money  oArV'or 
■  panoeat  o[  the  debt,  it  would  not  avail  him  to  depofe  that  faktv— 
k  bad  afterwards  dilburfed  it  on  the  debtor^s  account. 

The  oath,  if  neceflfary  to  eftablifli  the  conftitution  of  the 
debCi  is  competent  to  prove  its  extindiion.  In  general, 
Jkoefore,  in  a  reference  <^  a  debt  not  conftituted  by  writ, 
pjment  is  an  intrinfic  quality*  But  the  rule  cannot  include 
Aofe  debts  whereof  payment  ought  naturally  to  be  verified 
hf  written  vouchers  K 

TflE  ad  of  court  is  the  warrant  for  taking  the  oath,  and 
miJUi.  Specially  to  mention  the  particulars  to  which  the  party 
ii  10  depofe  ^«  The  party,  therefore,  who  means  to  adjed; 
ttf  UnaKtiff  to  his  oath,  ou^t  to  proteft  for  a  qualified  oath  ; 
iK  isi  that  fuch  qualities  may  be  held  as  part  of  his  oath  ; 
tAnAea  thtf  diet  b  afligned  for  his  depofing,  he  muft  de- 
dae  in  ooort  (uch  fpedal  qualities  or  fa&s,  which,  if  judged 
ricffiat^  willix  inierted  in  the  off  for  proving  ^« 

BiPBREMCS  to  oath  may  be  made  at  any  period  of  the  when  may 
cafe.    And,  without  any  reference  to  oath,  the  adverfary  to^olth  Sute 
Mf  be  caHed  upon  to  confefs  or  deny  judicially  the  truth  of  pl^e* 
frieahg  fa£t$. 

If  the  oath  be  made  in  general  or  doubtful  terms,  parti- 
cihr  iDierrogatories  may  be  put  for  further  elucidation  y  but 
fefiur  as  it  b  dear  and  particular,  re-examination  is  not  per- 

Thb  oath,  (hould  it  afterwards  appear  to  be  faife,  may  be 

'  That  m  tutrix,  to  whoTe  oath  cer-  mentu,  nnlefs  in  fmall  incidents,  with- 

aa  artidet  of  charge  againil  her  out  written  acquittances.     Erikine, 

wot  referred,  was  not  aUowed  to  in-  Ihid. 

fimd  the  difcharge  by  her  oath,  be-  b  Ibid, 

aoie  tntort  ought  to  make  no  pay«  ^  Ibid. 

Pa 
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vuow     ^  foundation  of  a  criminal  profccution  for  pcijWy*;  M 
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Reference  to  oath  is  not  admiflible  in  criminal  profeci- 
fionS)  where  the  confequence  may  be  to  deprive  a  man  q£ 
life,  limb,  or  reputation.  ^'  It  appears  repugnant  to  the  O^ 
^*  dinary  courfe  of  our  pradiice,  which  even  in  civil  maCM 
"is  aftuated  with  a  great  fear  of  involving  any  one  in  til 
**  guilt  of  perjury  ;  that  a  perfon  fhould  be  placed  in  fik 
"  hard  and  trying  rituation,  where  confcience  is  at  war  will 
**  the  ftrongeft  propenfities  of  our  nature  ^.*'  Fartheri  ia 
profecutions  for  capital  offences,  though  the  punt&ment  be 
reftri£led,  in  the  particular  cafe,  to  pecuniary  penalties,  tk 
claim  of  right  declares  this  mode  of  proof  to  be  contrary  tl 
law  ^.  *^  And  we  may  warraittably  conclude,  both  on  tte 
<*  reafon  of  the  thing,  and  the  ftate  of  pra£lice,  that  it  il 
'<  unlawful  even  to  cxz€t  an  oath  from  any  6ne  refpefliiV 
<*  any  charge  which  is  profecuted  to  zffcGt  his  perfon  of  fi* 
'*  berty ;  or.  which,  though  not  infifted  to  that  extent  in  dbe 
*^  particular  cafe,  is  plainly  of  an  infamous  or  difhoiioiir* 
*'  able  nature  *•" — *'  And  indeed,  even  in  the  laft  oefiti* 
**  ry,  the  inftances  of  abufe,  in  this  refpe£l,  feem  chicly 
<<  to  have  happened  in  proceedings  xelatiye  tm  ftate  criBMl 
**  before  the  privy-council,  and  what  were  then  called  i^ 
^*  quifitions,  rather  than  in  the  courfe  of  ordinary  trial  fbf 
''  vulgar  oiFences.  And  in  this  latter  department,*  addi 
Mr.  Hume,  <<  all  the  inftances  I  have  obferved  of  refinaice 
^  to  the  panncFs  oath,  are  in  cafes  where  the  fubjeA  of  tk 
^^  oath,  though  decifive  of  the  iflue,  was  in  a  great  neaiitft 

*  It  was  not  fo  by  the  Roman  law,  **  depone  againil  theikilelvet  ia  op* 

JM  jmrmm^  f^nUmpu  rtli^io /^h  Dntm  ^  ta\   crimet,    howcfCl    the   fOttA* 

wlHrrm  tsiet.    (Lex.  ii,  cod.  de  jure  <*  ment  be  reftrided,  is  cootnry  ^ 

Junndo.  «  law.**     (Dedantioo  of  the  eflaici 

^  EHk.  b.  !▼,  tit.  $1,  of  the  kingdom  of  Scotland.    Ap^  '^ 

^  Home,  voL  it,  p.  130.  16S9. 

<  *•  That  the  forcing  the  lieges  to        «  Himey  voL  it,  p.  j^U 
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rf  a  dril  nature,  and,  according  to  the  cuftom  of  thofe  o^^/i, 
imesy  might  have  been  referred  by  the  lords  to  the  judg-  paktt-t 
Bcnt  of  a  civil  court  j  as  in  a  profecution  for  dealing 
orn,  where  the  defence  was,  that  it  had  been  carried  off 
J  a  lawful  poinding ;  it  was  found  relevant  to  prove,  by 
lie  defender'e  oath,  that  the  poinding  was  not  lawful  j  in 
trial  for  wrongous  imprifoiunent,  on  a  caption  ^fter  let- 
en  of  fofpenfion,  it  was  found  relevant  to  refer  the  pan-  ' 
ePs  ki)owkdge  of  the  fufpenGon  to  his  oath  ;  in  a  pro- 
xotioii  for  cutting  down  fi^cty  great  trees  on  the  profe- 
inoi's  lands,  the  hbel  was  referred  to  the  pannel's  oath. 
Fpon  the  whole,''  Mr.  Hume  therefore,  concludes,  **  I 
ibk  there  is  only  room  to  inquire  concerning  thofe  in 
Tior  delinquencies,  fuch  as  aflault  and  breach  of  the 
nee,  which  are  not  neceflarily  attended  with  infamy, 
ad  are  profecuted  for  fine  and  damages  only,  whether 
le  delinquient  m^y  not  lawfully  be  conftrained  to  abfolve 
r  condemn  himfelf  by  his  oath.  Yet  even  of  this  I  have 
St  found  any  inftance  in  the  books  of  adjournal  within 
at  period  which  is  chiefly  intitled  to  regard  in  any  con- 
tmfy  of  this  ccnnplexion  ^  i'^  and  ]Mr.  Qume  mentions, 
Cuther  confirmation  of  the  fame  argument,  that  a  par- 
bar  ftatute  ^  was  neceflary  to  authorife  reference  to  oath 
competent  mode  of  proof  in  the  cafe  of  ufury,  thougli 
om  puniflicd  but  with  patrimonial  penaltieSf 

'his  practice  of  applying  a  mode  of  proof,  properly  civil, 
he  cafe  of  thofe  delinquencies  which  draw  no  deeper 
i  fine  and  damages,  probably  originated  from  the  double 
IHiAion,  criminal  as  well  as  civil,  belonging  to  fome  in- 
w  judges :  accordingly,  Mr.  Erlkine,  when  he  ftates, 
•*  oaths  of  verity  cannot  be  tirged  againft  a  defender  in 
ny  trial  properly  criminal,  fo  as  to  compel  him  to  depofe 
igsdnft  himfelf,"  qualifies  it  by  obferving,  that  in  trcfpailes 

*  Hume,  vol  iv,  pi  13a.  ^  iCoo,  c.  7. 
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A'^      ^  «hfcr»' HA%'  cdhHiifloh  draws  no  ic^pct thati  dit  dzita|B 

pXitVr-;-.    '^  ^^  ^^^  party  wronged,  or  a  pecuniary  fine,  il  patty  iitt| 

VE^f-rt.''    «  be  compelled  to  fwear,  as  in  bloodwits  before  an  it^irm 

^'/»«i^*5  ifidM-fi^iesSrtfBaftrr  rfetf ;"  kri*  iii  a  pri^ 

-tioti'jit  "tUe^^hftJihc^bf  the  i^itB^  pt^fefctrtbr  tar  tlie  j^ 

^«  itiriati^'tKfe*  ftattttfe  1707,  c;^ 

^trctJitf  ttoutt  Af  feflioh  conturred  wJththcibcriff  iiif 

ing  Ac  'tefiftttt<» 'cottipttfettt?  theprnfccuterj  ii^^Ms 

ineiib,'ttffiiif8ly'«Ah»ed  that'm  'prtiof  iSir  lii'i 

teiiti-**cfc*f<*r  «  tht  fads  alleged  ag^tttt' Ac  -^(leftlidWjW 

<<  df 'flicH  k  ^atdfre*  ^  to  ttrhaet' him  infaihott8,iP'|l»dfdA|« 

^<  wheteWh^  phofeeteibn  hks%ethbMaghVU-«Met'fc^^ 

^*  ihffliftibii  bf  a  <«rrpbt^l^riffl«nirtt*.«*'  ^-^^  v^^^      •  ^^^ " 

-'BW'jHlWbf^ifeahfditt^ 
!"  t«ri7  tit^  'i66r't9^t^ni^(^  thier'  hl<^fieW^i«HMhifi?yffi| 

i9^MafH^ak<ai»'t^Riitttid*'i6  )a^^ 
A^bf'^t^^^iHiiafyjpunillhnent.  ^  "I^ad'Aef^litxfii^Voi^ 
ikt^  ahd'bit^ng''fhe"pe»^i''"'ro^  tfeb  thott  ^M¥  di^iSli 

«  mMfi(Me^Sfc'tbe'^<!Nrtin^'M'  znftt^^^j^toetCe,'  AifM 
<<  that  it  (hall  be  lawful  to  the  fsiti  jbm(^;'Wh(M»^lSy 
^^  have  any  occafion  to  move  any  a^ion  againft  partlei  fti 
^'fcorrthitHiHfe^^hy  W*taa  or  riat.fb  yferf^eftJ^^jM^M 
^*ig\piepiirtfs,^piat^^  (in  bate  or  inl'akc  Q^  Qjth(^ Ifll 

^f  fulprobq^ign)  whobeii^g  perf^fially  iummoned  bytheM 
^  citationi'Dwii'^bc  liolden«'a8  confefled,  and  decreet  ht^ 
*«  i^bntic^a  -dgi?nft^'1urt^c6hfoW(f*  tb  the  decreet  anrfW» 
•'  monds  "  !'AnJm  like  nianncfthe  claufe^  rcfpcAiiig!a^ 
-ters  of  plaatingy  and  varioiis  other  ofikacee,  declam^  **  ^ 

'  •  •  Pcb.  13, 1634.    S^tfiproy  p.'i^B,       ^  Apfsendii  I,  p.  xti,  »nd ]dttIV|iB 

ii,e;  Fouat,Jnly  ^4, 1678;  Gordon.  Ili.l      .  * 

>'^b  procDTatof-fifcil  of  the  county        'Ibtdp^liv.  .  "  •« 

of 'Edinburgh  tgtiihft  David  VTilfon,  '    -'■ 
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1  (hall  be  b?  witnefles,  oatb  tf party,  and  tbe  punilh-      §  4* 


has  been  fuccefsfiilly  pleaded,  at  fanfldoning 
of  proof  in  ofFences  not  particiibrly  fpedfied  in 
il  ftatutes.  ThiiSy  certain  pcrfons  being  profecuted 
unwarrantable  importation  of  Jriih  vi£laal,"  were 
fid  t^on  their  mi  compearanct^  and  fined  in  the  fum 
;erling  each*  This  fentence  they  brought  under  the 
the  fupreme  court,  among  other  grounds,  pleading' 
ices  cif  peace  committed  iniquity  in  fuftaining  the 
^bfir  a  crime  relevant  to  be  proved  by  tbefujpendefs 
''Atifwered,  by  $  9  of  the  a£i  1 661,  the  juftices  of 
lay,  upon  a  perfonal  citation,  without  further  fo« 
\  hold  the  defender  as  confeft  as  to  all  crimes  and 
eanours  committed  to  their  care/'-^-'^  The  hrdr 
It  tberi  was  rh  iniquity  in/ufiaining  the  libel  rebevant 
9uad  by  their  oaths  K**  The  faunc  ftatutewas  alfo 
I  the  cafe  of  a  profecution  for  a  petty  riot  or  af- 
le  a  borough  court f  which  had  allowed  a  reference  of 
9  the  defender's  oath  $  aiid  the  judgment  H^as  af- 
the  court  of  feflion  ^ 

ft4,  »7ii;   juftites  of  «  ezprefflonf,*' the  libel  iddt^  ^  ha^6 

s  flure  of  Ayr  and  their  <*  i)o  other  melniog  than  a  challenge 

;  die  town  of  Irving  and  **  to  Mr.  $tewart  to  fight  him  the 

tbionts   of  that  burgh.  «« defender."     The  fifcal   reftriaed 

the  libel  to  a  pecuniary  mold,  and 

'736  S  procorator-fircal  referred  the  fame  to  the  defender's 
fh  a^gainft  Archibald  dath  of  verity^  which  the  bailies 
rhe  libel  fet  forth,  **  that  found  relevant ;  and  npon  hit  de- 
fer did,  at  the  crolli  of  clining  to  depone,  he  was  held  aa 
I,  aflault  the  faid  Jamet  confeiKfd.  Againft  this  judgment  the 
lUing  him  by  opprobrious  defender  prefeoted  a  bill  of  advoca- 
1  fpit  in  his  fsce,  itnd  de-  tion,  among  other  reafons,  pleading, 
to  re£ent  it,  if  he  durft^  «•  they  did  wrong  in  finding  that  hb 
in  prefcnce  of  fcTcral  «  oath  was  a  relevant  mean  of  pi  oof; 
bert    convened ;    which  **  as  the  givi^  a  chaUeogc  to  fight 
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§  >  fm>u  the  report  of  the  caii^  of  Wiifoo^  mentioned  aboTC^ 

^"  tl  it  appears  that  one  of  the  judges  doubted  "  whether  fuchi 
VERKTT.  "  judicial  tranfadiion,  as  is  implied  in  a  reference  to  oathf 
Can  the  c<  ^an  bc  Talkiiy  entered  into  by  a  procurator-fifcaL"  But  in 
fifcal  refer  all  Other  cafe^^  which  have  been  quoted  aboTe^  and  whcici 
to  the  oath.  ^  reference  to  oath  was  (an^iipned  by  the  fupreme  CQUiV 
the  party  was  the  procurator- fifcal* 

This  method  of  proof  is  none  o£  thofe  peculiarities  of  ottf 
law  of  ifbich  we  have  reafon  to  be  proud#  In  England  le-^ 
ference  to  oath  of  party  is  faid  not  to  be  admitted  in  cifA 
z£kionBt  far  lefs  in  thofe  of  a  criminal  nature  i  expoiing  dic 
party  to  difgrace  and  puni{hment«  Hence  queftiens  hav^ 
arifen  concerning  the  competency  of  this  mod^  ol  prorinj 
o0ences  pro&cutcd  under  Britiih  ftatutes*.  To  prorent  csi 
lumuious  fait6  and  £aliis  allegations,  lidgants,  or  their  cowa 
fel  for  ihemi  fo  early  as  the  reign  of  James  I,  were  ordttbc; 
.  to  fwear  that  the  £a£ts  fet  forth  by  them  were  believed  to  \m 
juft  and  true>«    Such  oaths  have  not  been  much  in  lU 

</  albeit  ap  j^bting  cufuc,  U  piwifli-  <k>WQwatdi,  for  mfxtfy^tha^f^cft 

"  cd  with  baniihment  and  efcheat  of  with  the  (anility  of  oaths*  and  the  fi 

**  moveables,  by  the  z6t  1696^— ^if>  of  violating  thofe  taken  in  matterto 

**ftoered,  by  the  7ih  article  of  the  in-  revenue.     (Printed  ads.) 
«^  ftrodigila  to  th«  jAfticet  of  peace,        b  p^L  9, 1429,  c.  IS5.    *  Tkron 

">  a«  contained  ia  the  38th  ad  of  the  «  the  coofent  of  the  hail  parliamcil, 

<«  parUament  1661 ,  fuch  riots  may  be  «  it  it  ftatute  and  ordained*  that  i4 

<*  proredby  the  defender's  oath,  efpe-  "  vocates  and  forefpeaken  io  t<Bip» 

**  daily  ai  the  libel  it  now  reftrided*  **  ral  courtes,  and  aifwa  tho  partia 

<*  of  confent,  to  a  pecuniary  muld.  *<  that  they  pleade  for*  gtf  they  h 

<*  TU  loriifwMd  it  was  competent  to.  **  prefeot,   in  ail   caufet  chat  the^ 

(*  prore  the  libel  by  Mr,  CAmfkdt*4  «  pleade,  in  the  begiAniog,  or  they  k 

*^^atb:*    (Clerk,  Home.)  .  "  heard  in  the  caafe,  bc^  fiUlfwcw 

*  Sec  vol  ii,  545.  The  bad  effiids  of  *«  that  the  caufe  he  crowit  if  god 

multiplying  oaths  appear  from  the  "  and  leill  that  he  fall  pleade.    Aa 

meafures  repeatedly,  taken  by  the  ge-  <<  gif  the  principal  party  be  aUw 

^al  a^Tembly  from  the  year  1719  *<  their  advocate  iaU  fweare  i»  tk 


e  2&  of  fcdcront  *  j  by  which  any  party,  agaiftft  ^^^a^it '  • 
matter  of  fa6l  (hall  be  pleaded,  may  be  compelkd,  pakty^'  < 
making  oath,  to  confefs  or  deny  it  ^.  ^^''^. 

[s  of  calumny  therefore,  or  of  opinion  of  their  be<« 
ireafon  for  the  z&iait,  are  now  confined  to  criminaA  * 
ons  at  a  private  inftance.  It  is  not  required  of  the 
>rofecutor.  If  the  purfuer  declines  to  fwear,  the 
1  dcfart  the  diet  of  his  hbel;  and  farther,  Mr.  Hume 
imon, '  ^t  the  party  *^  will  have  a  good  defence^ 
I  mnj  other  the  like  Ubel  fpr  the  fame  crime,  which 
ffofccutor  may  afterwards  raife,  although  he  fhould 
le  willing  to  confirm  it  with  his  oath  ^.*^ 

I  ciridence  amounts  not  to  abfdute  connfUon,  but  supple^ 
fpicion  oniyt  k  ia  esMtAfmi  piena  prckuU  i  and  in  ^^^'^^ 
ftions  is  eked  out  by  the  party's-  fuppletory  oath, 
%  caainoit  author  confi^rs  to  be  the  confequence  of 
neous  principle,  as  he  efteems  it,  of  the  Scottiih  and 
law,  in  refufing  to  give  credit  to  one  witnefs^.  Such 
Nfunonly  put  by  the  judge,  are  ufual  va,  adiions  for 

|ulI^  afccf  ^.  is  contclned  admit  the  party  hipifelf  (pbuotifif  or 

liters ;  defendaot)  to  be  examined  in  his  own 

behalf,  and  adminifter  to  him  what 

T.  fmJ  lifjaijufta  vidttur,  j,  ^^^  ^j^^  fupplctory  oath ;  and  if 

Hrr  «r.«, ««  tnficieiur.  ^^  evidence  happen  to  be  in  hi*  owa 

WW-  mtcfaip  prvbath  detnn  favour,  this  immediately  convcru  the 

rimr,  Jilath  nulla  petetur,  y^^f  ^^^^  .^^^^  '^  ^j^^j^  ^^^^    g^  ^^ 

I7Z5  5  ^  ingtnious  dcYice^  iatitfying  at  once 

book  iv,  tit.  »,  5  x6.  *^**  ^^^'^^  ^^  '**«  Roman  law;,  and 

ii  p.  ao6.  acknowledging  the  fupciior  reafon- 

lone,  book  iu,  cap.  aj-—  ablcncfs  of  the  law  of  England,  which 

the  tettimony  of  one  wit-  permits  one  witnefs  to  be  fufficicnt 

gb  ever  fo  clear  and  pofi-  ^^^re  no  more  arc  to  be  had  j  and 

»<f«tf/r«fcrtio,  only  on  which  ^o  ^void  all  temptations  of  perjury, 

cc  can  be   founded.     To  ^^ys  »t  down  as  an  invariable  rule, 

,  therefore,    the    neccffury  that  nemo  teftis  ejfe  ddet  in  propria 

Dt  of  witncffes,  when  they  ^'^Hp'-    (Black,  book  iii,  cap.  33 .) 
»i)y  10  any  iinglc  fad,  they 
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ra  e*v  I»7^^^  0^  articlcs  fumilhed  by  fliopkeqierst  wheic  Ab 
quantity  or  the  price  is  not  prored  by  two  witneflet  \  iaikt 
cafe  of  *a  faflor  or  fteward's  di(burfeoient8»  not  wdl  ii- 
mitting  of  legal  evidence,  but  appearing  fuiuble  to  the  fQ»- 
nagement  ^  profecutions  for  the  aliment  ci  bailard  childtenf 
'  where  there  is  no  direft  evidtnce  of  guilt  \  but  fofpicioiis 
circumftances  only. 

Few  Branches  of  judicial  duty  are  of  more  delicacy^  orie» 
quire  a  founder  difcretion,  and  greater  caution  tfaao  this. 
What  circumftances  do»  and  what  do  not»  amount  to  the 
^TOfet  femi  plena  prebatioy  varying  with  the  endleit  variety  of 
cafes,  cannot  be  anticipated  and  circumfcribed  by  particular 
rules,  but  mud  be  judged  of  when  they  occur.  In  gencialf 
however,  it  may  be  fafely  obferved,  that  a  very  ftroag  pi6« 
fumption,  arifing  from  the  other  circumftances  of  the  cafe, 
is  indifpenfible,  to  juftify  a  meafure,  whereby  otherwife  un* 
happy  individuals  might  be  betrayed  into  the  crinie  of  pa- 
jury. 

S  5'  V.  We  have  referved  to  the  laft,  what  lord  Banktoo  * 
riTMfttsci  ^^jj^  f^  evidence  in  the  moft  proper  fenfe,**  viz.  by  witnefles 
who,  *<  in  all  controverfies,  are  adhibited  to  determine  as  a 
*<  common  rule  among  all  nations  ;  which  is  confirmed  by 
^  the  word  of  God,  in  the  mouth  of  two  or  tbrte  mntneffes  lei 
**  every  tvord  be  eftaUt/hed  i  where^  by  every  word^  is  under- 
*<  ftood  every  allegiance  to  be  proved 


^^^      This  exprcflfion  of  lord  Stair's,  "  aU  controverfies,'*  and 
petcnc       <*  every  allegiance,'*  muft  be  taken  under  great  limitation. 

Our  early  law,  indeed,  like  the  Roman,  admitted  teftimony 

5211^1^     in  almoft  every  cafe.    But  the  art  of  writing  becoming  more 

general,  the  field  for  teftimony  was  narrowed.    It  b  ftill 

bw!  ^^  ^    admitted  in  fale»  or  barter,  or  loan»  or  location^  and^  m  (hort^ 

*  Bcok  i?,  tit.  30,  S  !•  ^  5**^1  ^  »^t  ^  43- 
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k  aD  other  omtrads  and  bamiins  rehtinff  to  moveable  fub-      i  ^- 
jcBth  and  baling  known  preftations  naturally  anfing  Arom— inwbat 
iem^l  in  veibal  and  nuncapatiTe  legacies,  to  the  amount  coIVe. 
of  looL  fterKng }  and  in  fnch  verbal  agreements  as  are  not  tbmt. 
4liUBgttiihcd  bj  die  name  of  any  known  contra£l,  and 
vhoe  ibmething  is  to  be  mutually  given  or  performed  by  ^  now. 
die  parties^. 

WiTNBSSBs  are  competent  evidence  of  the  performance  when  pay. 
cf  fecial  bSU :  for  example,  the  delivery  of  corns,  but  not  heta  prov- 
ik  payment  of  debts,  contained  in  a  written  obligation,  un-  ^^ 
Ic6  in  the  cafe  of  payment  to  a  third  party ;  and  of  hOis 
m  1»dl  admitting  written  evidence ;  for  example,  the  nul- 
Gtyofabondfir  AfeS 

WmiBSSES  are  perfons  leg^y  cited  to  give  teftimony.    If  — atten- 
diey  ofier  themfehres  without  a  legal  compulfitory  they  are 


as  ultrweousn    The  leader  of  the  proof  therefore 
rnaft  obtain  a  warrant  from  the  judge  for  citing  thofe  whom 
he  willies  to  examine.    If  the  witnefs  refides  beyond  the  Ciution. 
puticnhr  diftrift  or  county,  it  b  neceflary  to  apply  for  the 
aodiority  of  the  fupreme  cqiirt,  whofe  jurifdidion  extends  g^^^J^. 
Ofcr  all  the  kingdom.   If  they  are  in  a  foreign  country,  their  T^'  for  ciu 
cndence  in  dvil  matters  may  be  taken  bycommiffion,  under  ncflei^ 
the  authority  of  the  judge  of  the  territory  where  they  re-  if  in  i  fo- 
fide.    But  neither  the  feffions  of  the  peace,  nor  the  flieriff,  {J|«°  ^'''^' 
nor  other  niferior  judge,  have  power  to  compel  any  inhabi-  rad»ecan. 
taot  to  go  out  of  their  territory  to  bear  witnefs  in  a  trial  de-  not  compel 
pending  in  fome  odier  county  ^.  ]^ut  of  ^ 

thejurifdic* 

^huhh ftjcAed  in  all  btrgains,  ibfolntely  rejeded,  be  the  fum ever  ^*'°* 

tovbofe  coallitBtioo  writing  is  ef-  fo  (mail. 

fadU,  at  in  tlmfe  relating  to  land.  ^  £rik.  book.  it. 

or  in  wincb  it  ia  commonly  uicd,  as  d  From  the  communications  with 

in  the  bomwing  of  money*  or  can-  which  I  have  been  faTOored,  I  learn 

tionary  obUjgntaofiai  that  cafes  have  occnrred  where  the 

b  But  ID  graontoot  prooiiftt-it  is  feflKoot  of  one  cowity  hafCy  «i  the 
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i  5*  But  a  witnefs  is  not  altroneous  becaufe  he  rives  notice 

I— ATTBM-  of  huntelf  as  one  vmo  ought  to  be  cited ;  nor  even  bconb 
PAMCEor.  1^  comes  of  his  own  choice  from  England,  or  elfewhcRi 
Difdiialifi.  '^^^^  ^^^  jurifdidiion  of  the  court  to  receive  his  dtation,  nor 
citioDt.  becaufe  the  citation  is  in  fome  refpe£ls  irregular ;  of  wluch 
the  witnefs  is  not  prefumed  able  to  judge. 

But  great  care  (hould  be  taken  of  the  regularity  of  the 
citation.  If  it  be  given  without  the  proper  warrant,  or  by 
one,  who  either  is  no  officer,  or  who  has  not  at  the  dme  Ut 
warrant  upon  him  a  ^  or  if  the  witnefs  be  nqt  rightly  named 
and  defigned,  both  in  the  principal  liil;  of  witnefles  and  in 
the  copy,  not  only  is  the  witnefs  excufed  of  his  oudaw, 
though  he  fail  to  attend,  but  the  blunder  may  be  taken  a4- 
vantnge  of  by  the  adverfary  to  prevent  his  examinatioOf 
Th^re  are  no  inducU  in  the  citation  of  witnefles  ^« 

application  of  (he  fcflions  of  another*  —Which  being  confide  red  by  the 

granted  their  concurrence  to  compel  meeting,  and  they  having  calkd  tbe 

witnefles  to  go  thither  to  give  telli-  pcrfon  before  them,  tbey  trJerti  hm 

mony,  and  have  impofed  fines  upon  to  go  to  Carlifir^  in  terms  of  tbe  ^^ 

them  for  refufing;   nothing  can  be  requefi^undir  tbe pemaiiy  of  iol.Jer^i 

more  illegal.  and  recommend  to  the  prefca  tofpe*^ 

This  is  not  all :  I  fee  from  the  re-  sto  the  commiffioners  of  the  cuftooi 

cords  of  the  county  of  Edinburgh,  to  appoint  another  in  his  j^cc  miil 

that  the  fcflions  of  the  peace  attempt-  his  return;  and  /»  wW/c  to  thfiii 

ed  to  cxercife  the  ftill  more  extraor-  jufius  they  wsylJ  m  aJI  o^cafwnM  emvr 

dinary  power,  (which  belongs  not  to  rvitb  teem  to  pumifbfiuh  offendert,  (Se- 

the  fupreme  court)  to  compel  an  in-  dcrunt.book  of  the  juftices  of  the 

habitant,  living  v^-ithin  their  jurifdic-  peace  of  the  county  of  fidmbnrgh.) 

taon,  to  go  to  England  lo  give  tcUi-  '  lu  one  cafe  where  the  witnefles 

mony.  had  all  been  cited  oil  a  notorial  copy 

2d  Augufl  1737.    M.  G.  prefcnt.  only  of  the  letters,  and  not  on  the 

cd  a  reprefcntation  by  two  jullices  principal  letters  thcmfelTet,or  an  ei- 

^  tlM  peace  of  the  county  of  Carliflc,  tra^  of  them,  the  proiecntor  confi- 

rc quelling  the  juftices  of  peace  of  dcring  this  blunder  as  €ual  to  the  ci- 

this  (hire  to  give  their  concurrence  tatioo,  moved  to  have  the  diet  dc- 

iior  fiuuling  J.  £wart,  wacchmaa  to  iertcd  pro  Uco  et  temper e^  which  was 

the  cuftomhouTe,  to  Carlifle  afllzes,  done  accordingly.  (Aleiander  Dw- 

ia  order  to  be    evidcnci:  againft  J.  ham ;  15  :h  March  179a.) 

^*ixaD,  to  be  tried  for  horic-fteaUng.  b  Even  io  the  pradlicc  «f  the  high 
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I  witneb,  being  duly  cited,  {ball  fiul  to  attend,  or  offer      §  5- 
:ient  excufe,  he  incurs  a  fine,  or  unlaw,  as  it  is  called,  Z^Ittbj?^ 
*  hundred  merks ;  and  this  whether  he  be  cited  per*  oancb. 
r  or  at  bis  dwelling-place  only* 

.  witnefs,  whofe  teftimoily  the  party  depofes  to  be  ma- 
be  afraid  of  perfonal  execution  for  debt,  he  may  ob- 
om  the  court  of  judiciary  a  prote£tion  for  the  necef-  ^^^^^^^""^ 
ace  of  time,  not  exceeding  a  month;  or  from  the* 
>f  {effion  a  warrant  for  (topping  the  execudon  of  let- 
captioD,  or  ^£ts  of  warding. 

England,  where  a  witnefs  is  a  prifoner  in  execution  for  in  Eoriand 
he  muft  be  brought  up  by  writ  of  habeas  corpus  ad  ^***' "  th« 

-  •      u-         J  remedy. 

mum  to  give  his  evidence  a* 

rrHER  the  Scottifh  feifions  of  the  peace,  nor  indeed 
ber  inferior  judges,  are  in  the  prafUce  of  granting  any 
tions^* 

die  party  makes  oath  that  the  witnefs  means  to  ab-  if  thewle- 
in  order  to  avoid  eivin?  evidence,  warrant  will  be  ncft  mcww 

,  .  V        °  .    toabfcond* 

d  to  imprifon  him,  either  till  he  find  caution  for  his 
-ance ;  or  fometimes  (when  there  feems  reafon  to 
lat  he  may  forfeit  his  furety,  or  be  tampered  with,  or 
1  of,  or  otherwife  difabled  to  appear)  abfolutely^* 

i  jofiidaryy   a  critical  and  arreft  upon  mefhe  procefs,  but  not 

o«s  accuracy  is  not  Indirpen-  upon  an  ^ecution ;  yet  the  (herifi". 

It  the  citation  is  void,  if  there  in  that  cafe,  may  be  conunitted  for 

material  Tariation,  fuch   as  his  contempt.    (Nevii's  cafe,  15,  c.  3. 

iGblj  miflead  or  deceive  the  Trials  per  pais,  310.  Burn.) 

n  his  inquiries  concerning  the  b   In  this  particular  the    anfwer 

lal  who  is  fummopcd.  from  all  the  counties  was  the  fame ; 

I  was  fnbpoened  ad  teJiyUan-  no  fuch  thing  either  was  at  prefent, 

d  prayed  a  priviledge  from  or  was  remembered  ever  to  have 

rrdHed,  which  was  granted ;  been  pra^ifed. 

lie  court  it  will  fuperfede  an  c  iq  ^he  cafe  of  John  Ker  v^d  Ht- 


d3S  Tbe  Otrtczs  in  Genial.         Book  L 

5  5'  WiTNEssESi  when  poor^  oug^t  to  be  paid  thdr  ncccflary 
ll^l^TTttV  expenoes,  if  not  indemnified  for  their  loia  of  time  and 
DAVCK  OF.  trouble. 

Eoflilbbw  In  England  this  matter  is  regulated  by  fpecial  ftatutej 
by  virtue  whereof  the  ieffions  ^^  from^ime  to  time  by  dowii 
*<  and  alter  fuch  rules  and  r^ulations  concerning  any  oofts 
'*  or  charges  to  be  allowed  to  any  perfon  by  virtue  of  this 
^  a£l  as  to  them  (hall  (eem  juft ;  which  rules  and  regular 
^  <<  tions  haidng  teemed  the  appvobatioB  and  figaatiive  of  one 
*<  or  more  of  the  judges  of  affize,  (hall  be  binding  on  all  per«» 
**  fons  whatfocver  a.*' 

len  Yorftoim,  two  gfpfics,  July  oo,  **  may  order  the  treafnitr  to  pay  to 

I7t4,  tbe  court  of  jaftlciary,  **  in  re-  ^  him  focli  fmn  u  cbey  ftall  diiiik 

**  fped  that  the  above  named  John  **  rea(biiablc»  not  CKCeediog  die  es* 

•<  Ker  and  Helen  Yorftoun  are  not  **  pencet  be  wasi«M  jUr  pot  UDCdi 

«  able  to  find  caution  to  the  effea  "  making  allb^  if  be  fliall  appew  to 

«  aboTC  mentioned ;  therefore  ordain  "  be  in  poor  drcmnftabccti  m  tttAm* 

«  tbe  laid  John  Ker  and  Helen  Yorw  *<  able  allowMice  lor  bit  tnmble  aad 

^  **  ftoim  to  be  carried  back  to  the  tol-  **  loft  of  time }    which   order  tk 

<*  booth  of  the  Canongate,  there  to  "  (^Icrk  of  affize,  or  of  the  peace»  re^ 

«  remain  until  the  event  of  the  trial  "  fpedively,  fliall   forthwith  make 

**  above  mentioned ;   the  petitioner  **  out,  and  deliver  Co  him»  on  M^ 

«  paying  tbe  laid  perfons  then-  ex^  *  paid  for  the  fiune  fixpence,  md  m 

*<  pences  during  the  time  of  their  im-  ^more;   and   tbe   treMbtvr,   •poB 

*<  prilbnment.'*  **  fight  of  the  order»  Ihall  forthwidk 

But  it  will  occur  that  eztraordina*  **  P>7  the  lame.'*    A  witneft  mm 

rj  cafes  requiring  imprifonment  ahfP'  ferved  with  a  fubpotoa  at  GMbr  to 

itaeiy^  bekng  moft  properly  to  tbe  attend  tbe  littingt  at  GoihlhoO,  mi 

fupreme  tribunal.  two  guineas  were  tendered  by  fht 

*  Bum,  tit.  Evidence.  This  power  perfon  who  ferved  it )  and  beii^  ob- 
is ezpreCdy  conferrcjd  on  them  by  {  9,  jc^ed  to  as  too  Uttk,  he  decfauvd  he 
iS  Geo.  Ill,  c.  19.   *  would  give  no  more.    The  witacfi 

Lord  Swinton  inferts  this  claufe  as  ^^  coming  up,  an  attachment  was 

extending   to  Scotland  ;   obferving,  moved  for,  but  00  Ihewing  canfe  waa 

that  daufes  4th  to  8th  indufive,  ap-  difcharged;  the  conrt  ikying  it  wu 

ply  only  to  Eoghnd.  Tbe  8th  daule  ^^  ^^^^*  ^^  ^'  the  witneis  is  not 

is  as  follows  I  «•  The  court  where  any  obliged  to  trutt  to  the  couru  a)low- 

•«  perfon  fliaU  appear  on  recognilance  ^  ^^^  »o««  when  he  comes  to  tbe 

•«  or  fubpcena,  to  give  evidence  aa  to  hook ;  for  perhaps  the  party  may  noc 

**  any  .grand   or   petit   larceny,  or  ^1  -^^^  ^<1  then  it  may  be  dificult 

«  other  felony,  whether  any  biU  of  £ar  him  to  get  home  »gain. 
f  indidmcnc  be  preferred   or  not, 
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With  os  die  aDowance  to  witnefles  was  regulated  by  2Et  wiTwi^stf 
rffederant  i  the  rate  Tarying  as  the  witneft  rides  or  walks  ;  — attbjm 
Imt  be  is  intided  to  no  allowance  if  he  puts  the  party  to  the  '^^"^** 
trottUe  of  obtaining  a  fecond  diligence  K    Thefe  rates  wercp^^^^f^ 
find  fo  far  back  as  the  year  lydo ;  and  by  a  late  decifion  it  ^"^iflV^ 
vu  found'  that  witnefles  were  not  legally  intitled  to  demand 


NerwiTHSTANDiKG  this,  howereri  the  latter  praftice. 
Ml  of  die  fttpreme  and  inferior  courts,,  conftrues  it  liberal- 
If,  mcrea&ig  the  allowance  (b  far  to  make  up  for  the  great 
fall  in  the  value  of  money. 


aid  December  2765.  **  they  ihall  be  detaiaod  io  covt  iF- 

*  Tbc  lardi  of  council  and  feffioo  **  ter  their  appearance  upon  the  cita« 
'  cMSderiii|r,  that  Cor  many  years  **  tion,  till  they  are  examined  and 
'ytidwpradice  hat  been  to  modi-  **dilmjied;  and  that  the  nmnber  of 
*%cht  opcacm  of  witoeioi  to  the  ^"travelling  days  Ihall  be  afi»rtaiaed 
"^i  of  dghtpence  per  day  to  each  **  by  a  realbnahk  computation,  ac 
"vimeliwlio  traveb  on  foot;  and  to  '*  cording  to  the  dilbnce  of  the  wit- 

*  the  lam  of  one  ibillmg  and  four-  **  neflet*  place  of  refidence;  and  the 
*fmec  per  day  to  each  witnefs  who  **  laid  lords  amhorile  the  ordinatiea 
"tramboDluriebackiandconlider'  *'npoii  the  oaths  and  witnefles  Idt 
"  iif  that  the  rau  of  hire  of  hories»  "  the  time,  or  either  of  thcn^  or  the 
*«w«tt  as  the  price  of  all  foru  of  "  ordinary  in  the  canle,  if  the  wit- 
"pvfififla,  have  now  increaled  to  "  neffes  are  called  on  an  incident  di- 

*  6ch  a  height,  that  the  fumsabow  ^  ligence,  to  iflue  fommary  warranu 
are  by  no  meant  fufli-  '*  at  formerly  againU  the  agents  of 

to  indemnify  witnefles ;  they  "  the  party  adducer  of  the  witnefles 

^dath^eibre enad  and  declare, that  **  for  payment  of  the  charges  hereby 

"k  thne  coming  all  witnefles  Ihall  *  aflowcd  them;  provided  always, 

*kiMitled  to  the  aUowance  of  one  **  that  nothing  herein  contained  Ihall 

**  Idling  llerling  per  day  for  their  **  intiele  witnefles  who  do  not  give 

*pcilbnal  charges;   and  that  fnch  **  obedience  to  the  citation,  bat  are 

*«itoeflea  aa  travel  on  horfeback,  "  brought  into  court  by  a  leeond  di- 

'oitr  and  above  the  forelaid  allow-  **  ligence  to  any  charge ;  aAd  ordain 

"ittc,  Ihall  be  intitled  to  the  addi-  '*  this  prefent  ad  to  be  recorded  in 

*  dmsl  lama  following,  via.  to  the  **  the  books  of  fedemnt,  and  publifli- 

*  *^'^^»^'«*il  fnm  of  one  fliiUing  and  **  ed  in  the  vfoal  form.** 

"fafcace  llerling  for  each  travelling       ^  3<i  December  1794,  Gordon  a- 

"  dir,  and  to  the  fnm  of  one  fliilling  g&uift  Maclarlancs.    Fac  ColL 
"  »d  twopeace  ftcrling  for  each  day 
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$  i*  If  the  liiritiiefir  does  not  appear  on  the  day  fibced  by  the 

•wBAiitNo' ^'^^^^^'^^^  of  citation,  a  fecond  warrant  (called  letters  of 

«'•  fectmd  diligence)   is  granted,  which  is  of  the  nature  of  a 

Ami    \Sa,  ^P^^^^>  containing  a  command  to  the  meflenger,  whofe 

ij  procdi.  name  is  filled  up  in  the  warrant,  to  apprehend  him»  and 

bring  him  before  the  court  \    If  he  be  unwilling  and  on- 

io^^d     ^^^  ^^  travel,  it  is  competent,  in  civil  queftions,  to  examine 

him  on  commiflion,  as  if  he  were  in  a  foreign  jurifdidiocu 

If,  after  an  adlion  is  begun,  either  party  is  afraid  of  lofing  m 

witnefs,  from  old  age,  or  infirmity,  his  depoGtion  may  be 

taken  immediately^,  to  lie  fealed  up  with  the  clerk  \ 

If  herefafes     If  be  appear,  and  there  be  no  objection  offered,  it  is  next 

tofwear.     nceeffary  for  the  judge  fo  put  the  oath  to  him.   If  he  rrfoies 

Form  of      to  take  the  oath,  it  is  confidered  as  a  contempt  which  the  cout 

the  oath,     ^^^j^  punifli  by  fine  or  imprifonment  ^.    Holding  up  his  rigbt 

hand,  the  witnefs  fwears,  '^  that,  as  he  fhall  anfwer  to  God 

•    '<  at  the  day  of  judgment,  he  will  tell  the  truth  fo  far  as  k 

*'  fhall  be  afked  of  him ;''  a  cautibus  and  temperate  fons, 

inquiring  not  into  his  particular  creed  ;  whether  of  the  e&a- 

ty.  blifhed  church  or  a  feflary,  Jew  or  Mahometan ;  requiring 

only  his  belief  of  a  God  and  a  future  flate ;  and  reje£Hng 

none  who  can  confcientioufly  join  even  in  the  pagan  creed^ 

diverfo  itinere  mahs  a  bonis  loca  tetra^  inculta^  fada  aique  fir^ 

midelofa  habere  ^. 

EngUfh  Ik  England,  again,  the  form  is,  by  laying  the  hand  on  the 

New  Teflament,  and  kifTmg  it ;  thus  requiring  the  profei^ 

*  Erik.  b.  iT^  tit  1,  §  30.  the  king*8  bench,  chief-joilice  Holt 

b  Ibid.  (  31.  faid  it  was  a  great  contempt ;  lad 

c  Lord  Prcfion  was  committed  by  that  had  he  been  there,  he  would 

the  EngUih  court  of  qaarter-feffions,  have  fined  him,  and  committed  *>« 

for  refitfing  to  be  fwom  to  give  evi-  till  he  paid  the  fine,  but  being  others 

dence  to  the  grand  jury  on  an  indid-  wifr ,  he  was  bailed.    ( i  Selk.  278. 

ment  of  high  treafon ;  and  on  his  Bum,  tit.  Evidence.) 

being  brought  hj.baheas  eerptu  into  ^  Cato  apud  Sallnfi.    Cat.  c  5a» 
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fioii  of  Chriftiaiutj  at  lead,  upon  the  principle,  as  fir  Ed-      )  5. 
wd  Cdke  cxpieffcth  it,  «<  that  all  infidels  arc  in  law  perpc  r.^tAR^* 
"tal  enemies  i    for  between  them,  as  with  the  devils,  ^>*o  or. 
"  iriiofe  fiibje£b  they  be,  and  the  Chriftian,  there  is  per- 
*  pccual  hoffility,  and  can  be  no  peace  *." 

But  diottgh  this  Chriftian  oath  was  fettled  in  very  early 
tbei,  jet  Jews,  before  the  1 8th  of  Edward  I,  when  they 
voe  eiqpdled  the  kingdom,  were  permitted  to  give  evidence 
<  common  hw;  and  were  fwom,  not  on  the  Evangelifts, 
btt  OD  the  OUA  Teftament  ^.  No  diftindion  was  taken  be- 
ticea  their  fwearing  in  a  civil  and  in  a  criminal  cafe. 

Iir  later  times,  the  nature  of  an  appeal  to  heaven,  which 
fM^t  to  be  received  as  a  fandlion  to  evidence,  has  been 
better  nnderftood;  and  the  Engliih  judges  have  adopted 
Ae  more  liberal  notion,  that  there  is  no  particular  form 
efiodal  to  an  oath  to  be  taken  by  a  witnefs :  but  as  the 
i     pvpole  of  it  is  to  bind  his  confcience,  every  man  of  every 
1     idgwn  fbould  be  bound  by  that  form  which  he  himfelf 
dmibwill  bind  his  own  confcience  moft^.    Accordingly, 
BOteoly  have  witnefles  been  fwom  in  England  without  kifs- 
iagtlie  bode,  and  in  the  ScottiCh  form,  by  holding  up  the 
I     li^  hand  merely  ^,  but  Jews  upon  the  Old  Teftament,  J«^>- 
Uahometans  upon  the  Alcoran  *,  and  Gentoos,  and  other  pa-  ^^<^i&^ 
pns,  according  to  the  ritual  prefcribed  by  their  refpcQive  p^j»ni. 


fapgftitioni  ^ 

*  7   Co.  I7»  A.  Calvin's  Cafe,  right  hand :    the  jury   prayed  the 

V'nle,  p.  9a  opinion  of  the  court  ^  and  Gleni  chief- 

^Ufd  Mansfield.  Cowper,p.388.  juilice,  told  them,  that,  in  his  npi. 

^  Land  llaiiaficld's  Speech,  in  At-  nion,  he  had  taken  as  ftroog  an  oath 

<tei «.  Efcrett.    Cowper,  p.a88.  as   any   other   witnefs.      (Leache's 

'  Dr.  0wcn,vice. chancellor  of  Oz-  Crown  cafes,  459.    Peake,  9a. 

U,  rcbied  to  be  fwom  by  lay-  ^  Buller*s  Nifi  prius,  491.    Burn, 

■I  his  rig^  hand  on  the  book,  or  tit.  Evidenca,  §  iii. 

^^  it,  but  caofed  it  to  be  held  f  Peakc,  ibid. 

*pca  bdbre  him,  and  lifted  np  his  The  commiifAry  court  reprlled  the 
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TNxssif  '^^^  ^^^  liberal  way  of  linking  that  began  to  prcr 
-^wsAR.  in  thefe  kingdome  after  the  r^Tolution  gxfc  hktk  to  i 
^^^  °''      iokraAon  aB  %  which^  though  not  general^  was  tery  ezte 


five  in  the  relief  it  aflbrded  to  (crupulous  conidences.  H 
a^iy  taking  notice  of  the  fed  called  ^uaktri^  ivUdi  h 
Qiakers.  fprung  up  during  the  troubles^  and  one  of  whofe  fcnipl 
was  the  taking  an  oath>  according  to  the  form  prefcrib 
by  the  law  of  England^  enabled  them  to  give  afltnrance 
their  fidelity  and  allegiance  to  the  ftale,  by  a  difibt 
form  ^ ;  and  was  followed  in  about  fix  years  by  another  (I 
tuteS  which  allows  a  quaker  to  c^rm  in  cafes  whc 
other  piffins  are  required  to  take  an  aatii  whereas  bed 
that  period  the  law  had  confidered  their  fcruples  of  ca 
fcience  as  a  crimei  and  did  not  allow  them  to  be  fet  i 
as  an  excufe  or  juftification  of  another  ofience.  Thisi  fii 
a  temporary  z(k  for /even  years  only>  was  ^  afterwards  com 
nued  for  eleven  years  *  \  and  was  made  perpetual  by  ftat 
Geo.  I|  $  2>  c.  6 ;  which  again  was  explained  and  ada 
ged  by  the  fubfequent  ftatutes  8  Geo.  I,  c.  69  and  22  Ge 
II,  c.  30  ^ 

The  breach  of  an  affirmation  is  puniflied  with  the  p«i 
of  perjury.  Indeed,  being  a  moft  folemn  appeal  and  :Utd 
ation  to  God  of  the  truth,  an  affirmation  is  in  fubftaft 
the  fame  thing  as  an  oath ;  the  form  only  is  diffinent. 


obje^ion  to  the  ezamioation  of  Lat-  to  make  it  perpetual,  but  it 

chimo,  the  negro,  that  he  was  not  a  jeded.    An  application  was  aft 

Chriftian.    The   judgment  was  af-  wards  made  to  the  houfe  of  lu 

finned  both  by  the  court  of  feifion  ^^^  paflcd  the  bill,    and  it  w 

and  houfc  of  peers.    See  Hamilton's  dowff to  the  honfe  of  commons, ! 

Decifions,  Na  SS-  ^^^  "^^^^^  "°^  «'^«  »^  «^«>  *  ^ 

«  I  William  and  Mary,  c.  18.  reading.    See  the  fiur  la/I  ym 

b  ^  xa  9*''^  Annty  by  Dr.  Swif^  who,  i 

c  7  and  8  William  lU,  c  34.  obfervablc,  commends  the  hovft 

d  By  ftatute  13  William  UI,  c.  iv.  commons   for  the   oppoGtion  t 

«  In  the  year  1713,  there  was  an  g»^e  to  the  adl. 

application  to  the  houfe  of  commons      ^  Appendix  I. 


I^B  original  ftatute  7th  and  8di  William  III,  c.  34,  is      S  5- 
pmrallj  ezprefled  \  in  the  firft  fe£lion,  giTing  the  quakers  ^^^aIT 
aright  to  affinn  in  all  cafes  whatever,  where  another  man  '^^  <>'• 
Mjr  take  an  oath,  and  only  inferting  it  by  way  of  exception 
ibt  he  fhall  not  be  admitted  in  a  criminal  cafe :  no  varia- 
tion has  been  ma Je  by  fubfequent  ftatutes  as  to  this  parti- 
cdar.    This  exception  was  regretted  by  lord  Mansfield  * ; 
wi  in  England  it  is  held  that  it  ought  not  to  be  extended 
If  equitable.  conftruAions ;  wherefore  **  their  affirmations 
^  ire  received  in  penal  a£lions,  as  for  bribery ;  and  lord 
^  Mansfield  lays  down  genesally,  that  an  affirmation  is  not 

*  itfofedy  where  the  aAion,  though  in  form  a  criminal  ac- 

*  don,  in  fubftance  is  a  mere  a£iion  betwixt  party  and 

"pity'.- 

Tbb  fame  conftru£^ion  of  thefe  ftatutes  muft  obtain  in 
Ail  country.  The  affirmation  therefore  of  quakers  would 
k  received  in  all  penal  actions,  concluding  only  for  dama* 
ges,  or  a  fum  in /olatium,  to  the' private  complainer. 

Suppose,  then,  quakers  to  be  cited  on  a  criminal  trials 
ad  refofe  to  give  oath,  (hall  they,  like  other  perfons,  be 
coBumtted  for  a  contempt  ?  **  Neither  of  the  ads  difpenfe 
"  with  a  quaker's  giving  evidence  in  a  criminal  cafe ;  and 
^  an  attachment  will  go  upon  refufal.  But  he  might  now 
"  lay,  the  toleration  a£ls  indemnify  me,  and  take  miice  of 

*  mjfcruples. 

^  For  after  the  z€t  of  toleration,  it  was  fettled  in  the 
^  cafe  of  fir  Thomas  Harrifon,  ehamberlain  of  the  city  of 

*  LondoOf  verfus  Evans,  purfuant  to  the  opinion  of  all  the 
"  jndgcf  9  except  one,  that  a  diffenter  from  the  church  of 

'  He  obferred,  «*  it  b  not  poffible       b  ChriAiao,  note  14  on  Bltckftone, 
*tD  ikf  vhf    the   exception   wa»    b.iii,p.  369. 
'«ade."     Atchefon  V.  ETerett.<— 

C«wpef,39i.  '  ■ 


it 
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S  5.      *'  England  is  not  guilty  of  a  crime^  barely  by  having  that 

WITNESSES  £M         ^^    '  *     ■ 

-SWEAR-   "  rchgious  opinion. 

ING  Of. 

*<  Quakers,  therefore^  fince  that  a£lioni  are  not  ih  the 
'^  eye  of  law  guilty  of  a  crime^  by  faying,  that  Cncerelj 
*'  they  cannot  fwear  according  to  our  form  of  oath.  It  is 
a  fair  excufe  for  thenii  and  a  reafon  for  difpenGng  with 
the  ufual  form ;  otherwife,  by  reafon  of  their  fcnipleSf 
*'  they  would  be  imprifoned  for  life,  for  you  cannot  take 
**  their  anfwer  upon  interrogatories  *•" 

Doestheez-     T^is  indulgence  granted  by  the  tolerant  principles  of  the 
tend  to  ^'~  Britifh  conilitution  to  religious  fcruples,  is  not  extended  to 
others.        rank  or  dignity,  or  individual  confideration  \  neither  peers 
Peers,  &c.  and  Igrds  of  parliament,  nor  the  firft  officers  of  the  crown, 
and 'dignitaries  of  the  church,  can  bear  evidence  either  ia 
civil  or  criminal  caufes  without  being  fwom  like  other  fub- 
je£ts.     Inftances  have  occurred  in  England  of  noblemen 
refufing  to  take  the  oath  being  committed  as  for  a  con- 
tempt *». 

SoTerejgir.       The  royal  dignity  does  not  permit  the  fovereign  to  ap« 

^  Lord  Mansfield's  Speech.  Cow-  But  Mr.  Woodefoo  obfcrres,  it  ib 
per,  ibid.  not  clear  that  a  peer  can  be  compell- 

b  In  the  reign  of  Charles  I  it  was  ed  to  take  the' oath.  *•  If  this  be  law 
unanimoufly  refolved  by  the  houfe  «  in  civil  anions,  as  it  is  alTertcd  bi 
of  peers,  that  the  nobility  of  this  "  one  book  of  authority  (z  Freesi. 
kingdom,  and  lords  of  parliameoc,  «  422),  it  feems  (Irongly  to  demand 
are  of  antient  right  to  anfwer  in  all  «  fome  remedial  alteration.  In  cri- 
courts  as  dffendaHtt  upon  protcftation  <*  mical  profecutjons  I  prefome  the 
of  honour  only,  and  not  upon  the  «  courts  would  enforce,  at  the  peril 
oommon  oath.  '*  of  commitment,  the  atteftation  of 

But  where  a  lord  of  parliament  is  «  peers  for  the  juft  dete^oo  of  the 
to  give  teftimony,  it  has  been  often  "  guilty,  and  neceflary  acquittal  of 
ruled  that  he  mud  be  fwom;  other.  <*  the  innocent."  Woodefon,  voL  iii, 
wife  what  he  fpeaks  is  not  evidence,  p.  375.  (i  Salk.  378.  %  HaWk. 
nor  can  he  be  puniihed  for  perjury.       ijs. 

% 


Ch,VL  Q/*Evidence.  245 

fear  in  court  and  be  fwom ;  and  therefore  it  has  been  faid      {  s- 

Aat  the  king  cannot  be  witnefs  for  or  againft  his  fubjcfts  *.  ]![!7w«ar" 

mo  OF. 

Before  eiamining  the  witnefs  in  caufa^  it  is  cuftomary 
far  the  witnefs  to  purge  himfelf  of  malice  and  ill-will  to  the  i^^^t, 
pirty  againft  whom  he  is  cited,  of  all  receipt,  or  promife  of 
good  deed^  or  reward,  for  his  evidence,  and  of  all  inftruc- 
tioD  how  to  depone. 

Bt  the  fir/l^  the  witnefs  is  not  underftood  to  fwear  that 
lie  is  a  well-wiflier  to  the  party,  or  has  never  had  any  quar- 
id  with  faim,  but  that  he  has  no  fuch  malice  againft  him  as 
vonld  lead  him  to  give  falfe  evidence  againft  him.  This 
^h  if  purgation  wilt  make  him  an  admillible  witnefs  $  un- 
ieb  the  party  can  (hew  that  the  witnefs  bears  him  capttales 
immkkuif  or  mortaJ  malice^  originating  from  an  adequate  What  fort 
canfie,  and  appearing  by  (ubftantial  a£ts  and  deeds  of  hofti*  difquali^i. 
fitf  againft  him  ^.  Lefler  degrees  of  enmity  may  afFeft  his 
credibility* 

Inufecottd  extends  even  to  the  offer  of  bribes,  though  re- 
]eded  by  the  viritnefs;  which,  if  it  has  been  made  by, 
and  with  the  knowledge  of,  the  profecutor,  deprives  him  of 


*  The  certificate  of  James  I,  under  of  AflientuIIf .    It  was  fuftained  to 

Ibi%b  manna],  was  received  in  eri.  difqualify  J.  Rattray,  that  he  had  in- 

icnce  in  a  chancery  fuit  without  ex-  dulged  in  vindiAive  expreifions  a- 

optioii.    Bnt  the  legality  of  admit-  gainU  the  pannel,  had  been  engaged 

ta^  this  evidence  has  been  queflion-  in  various  feuds  with  him,  and  had 

^by  hi^  authority ;  and  in  the  fe*  once  been  prefent  at  an  affault  of  him 

(sod  year  of  hbfucceffor,  the  houfe  by  a  party  of  men   in  arms.    X788, 

<f  Ma  referred  it  to  the  judges,  Edgar  Wright  tried  for  un  aflaulc. 

viMher,  in  the  cafe  of  treafon,  the  The  chief  witnefs  was  found  to  be 

^{"s  teftimooy  is  to  be  admitted,  difqualified  by  the  circuniftance  that 

Bat  his  majefty  prohibited  them  from  he  had  fired  a  piflol  at  the  pannel 

living  their  opinion.     (7  Par.  hid.  with  intent    to   kill    him.    Hume, 

43«                          *  vol.  iv,  p.  171. 

^  Feb.  10, 1763,  Trial  of  Spalding 
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S  4*  the  benefit  of  the  witnefs  in  odium  corrumpentis.  But  if  a 
-i-awiAR.  ^^^^  P^f ^y»  ^  magiftratei  for  example,  ftiould  fo  far  fatffX 
ivG  or.  his  chara£ler  as  to  give  the  witnefs  aflurapces  of  pardon^ 
in  cafe  of  the  convi£tion  of  the  culpriti  he  is  indeed  ^guilty  of 
a  wrong,  which,  how  culpable  foever,  yet  cannot  take  away 
the  intereft  of  the  private  complainer,  and  much  lefs  of  tbe 
public  profecutor  \  It  is  no  ground  of  difqualiffing  a  wit- 
nefs that  he  was  public  informer  ^  j  but  if  he  is  intitled  a^ 
informier  to  a  pecuniary  reward  on  convi£iion,  that  woold 
appear  to  detra^  fo  far  froqni  his  credibility  ^. 

By  ihftru£lion  to  depone,  i^  meant,  not  only  the  expveft 
and  corrupt  tutoring  of  a  witnefs  in  a  particular  ftory  that 
is  exceptionable,  bur  every  praQice  or  contrivance  wludi 
may  tend  indiredily  to  conftrain  or  give  him  a  bias  in  telliif 
his  (lory  j  fuch  as,  to  write  him  letters  on  the  fubje&  of  bii 
leftimony ;  to  furni(h  him  with  narratives  of  the  b£k  \  to 
fend  him  notes  or  obfervations  on  the  cafe  \  to  take  privM 
nnd  written  accounts  from  him  of  what  he  can  fay,  and  the 
like;  all  which  practices  are  more  exceptionable  ftill,  if 
they  are  ufed  after  his  citation  as  a  witnefs.  And  thou^ 
it  may  be  true  that  irregularities  of  this  fort  may  not  in 
every  inflance  have  the  tfit(\  of  fetting  afide  the  witneCki 
who  may  happen  to  be  a  perfon  optima  opinionis^  and  above 
all  fufpicion,  yet  are  they  always  dangerous  and  prejudidil 
proceedings,  for  which  tlie  party  {hall  be  liable  to  cenfur^ 
and  mufl  always  detract  fo  far  from  the  credit  of  the  witne&f 

3uT  communications  before  citation  being  often  neceflaryi 

^  So  it  was  held  in  tbe  cafe  men.  had  been  turned  off  for  malpn^oet 

tioned  above,  of  Brodie,  where  an  al-  and  had  imputed  tbat  to  the  advice  ui 

legation  of  this  fort  was  made  with  the  party  againft  whom  he  was  nt. 

|-efpci£l  to  Andrew  Ainflle.    Hume,  ed  to  depone,  fo  that  he  could  nd 

b  Hume,  vol.  iv,  p.  154.  be  confidered  at  impartial,  and  It  wai 

c  Ibid.  agreed  that  the  examination  ihouk 

d  A  witnefs  (Aitken)  being  about  to  be  delayed  till  the  matter  ihonld  bt 

hf  examined  was  obje6ted  to,  that  he  inquired  into.    Upon  this,  the  agent 
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»e  not  viewed  in  the  £uiie  light  \    In  order  to  know  whom  to      \  4* 
dte  as  witaefles,  it  is  neccflary  to  inquire  of  third  parties  ZI^wiaI-' 
iktX  they  knciw  of  the  matter.    But  the  law  is  jealous  of  iifoor. 
«|  eommomcation  with  the  witnels  after  citation. 


AccoamMGLTy  the  court  of  feflion  did  not  find  it  fuffi- 
dent  to  exclude  the  evidence  of  certain  perfons  that  they 
iad  been  previoufly  pncognofced  before  a  juftice  of  the 
peace  at  the  inftance  of  a  purfuer  of  a  civil  afiion^  although 
Ac  court  exprefled  their  ifarong  difapprobation  of  taking  pre- 
cognitions in  civil  caufes  ^.  But  the  explanation  of  the  duty 
of  jiifiices  of  peacet  with  refpeft  to  precognitions^  will  come 
Boder  our  particular  notice  afterwards. 

Irile  prnfaer  told  the  witnelf,  who  *<  tainjng  an  tccoimt  of  all  the  fiidU 
««  vrilisg  in  aoocber  room,  that  <*  which  he  knew  with  regard  to  the 
ikii  atjedtiwi  bad  been  ftated,  and  *'  cauie,  and  likewife  of  other  particu- 
Ui  ftme  otker  converlatlon  with  '*  lars  which  did  not  come  within  hit 
Kb  «  the    fabjeA  of  'the  caufe.  **  knowledge ;  and  that  he  figned  the 
And  wIkb  this  omduft  of  the  agent  "  paper  at  the  defire  of  the  defender, 
dterwdft  cane  out  in  the  examina.  "  >Qd  delivered  it  to  him,  and  has 
tin  of  tho  witoeis  im  imituUAtu^  it  "  not  feen  it  fince.'*    The  commifla- 
WM  ftated  at  a  bar  to  hts  admiflibi-  ''i^a,  **  in  refped  of  the  teftimony  of 
%.  «  Alexander  Wardrop   in  in'aUlHtu^ 
The  wnwntffionermade  avifiuidum  **  found  him  difqualified  from  being 
vid^  the  ofa^eaioB,  anfweri,  &c  to  "  ^  witnc^i  in  tins  caufe." 
tbecMft,  who  (though  they  aojuit-  The  defender,  in  a  bill  of  advoca- 
ted the  purfner'f  agent  of  all  bad  in-  tion,  ftated,  that    the  writing  had 
tobon)  had  no  doubt  of  the  validity  been  drawn  np  by  Wardrop  merely 
rf  the  objeaion,  and  found  Aitken  in  the  capacity  of  hit  clerk,  for  the 
coaU  BOt  be  examined  bujiatt.  19th  purpofe  of  being  fcnt  to  hu  agent  in 
Jib.  1219,  John  Cadell  againft  Mr.  the  caufe,  and  that  he  had  no  objec- 
Joho  Morthland  and  Johif  Johnfton.  tion  to  its  being  deftroyed  before  the 
Fk.  ColL  witneft  waa  further  examined. .  The 
•  Tbomit  Dnrfaam  brought  an  ac-  ^^^  ordinary  having  taken  the  point 
tidi  agaiaft  Thomas  Mair  for  defam-  to  report  00  memorialt,  the  lords 
atioB)  in  which  the  latter  adduced  unaniraouily  repelled  the  objedion; 
wiwitncfi  Alexander  Wardrop,  for-  ^oth  February  1798,  Thomas  Dur- 
Burif  his  clerk,  who  being  examined  ^^^  againft  Thomas   Mair.      Fac. 
^  mtiMiu,  depofed,  «  that  before  ^olL 

"fce  left  the  defender's  fervice,  and  ^  »<!»th  Feb.  1793,  James  Wcmyfs 

"  1«0{  before  he  received  any  citation  ^^^  others  againft  William  Wemyfs. 

'  *  ua  witoeis ,hc  drew  np  a  paper, con-  ^'^^'  ColT» 
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%  5-  Where  one  offers  a  relevant  objefiion  againft  a  witnciH 

— s^^arV  ^^  which  he  cannot  bring  inftant  proofs  it  can  be  no  bar  tti 
iMo  OF.      his  exanf\ination ;  but  in  fuch  cafe  the  party  objeAiiig  vmf^ 
^  ^     immediately  before  the  party  makes  oath,  proteft  for  a  nrtida 

Protcftfor   ^        .  /I    1       ,  ,        „         J     r  t        %". 

probator.'^^*  i*  c.  protelt  that  he  may  be  allowed  afterwards  to  xmg 
evidence  in  fupport  of  his  objediion.  AdUoniBT  of  leprobafior 
were  admitted  by  our  former  praflice,  though  no  foch  pie* 
vious  proteftatioh  had  been  entered,  fo  long  as  fentence  vm 
not  pronounced  in  the  principal  caufe  in  which  the  witoeft 
had  depofed  ;  but  in  the  cafe  of  the  intermediate  death  of 
other  witnefles  who  could  have  fworn  to  the  fame  faAs» 
that  aflion  was  not  admitted  without  fuch  previous  prottfis- 
tion,  even  where  the  principal  caufe  was  itill  pendent ' }  fe 
^ere  the  prod^cer  of  the  witnefs,  whp  faw  no  obje£BoD 
offered  againft  his  teftimony,  had  reafon  to  reft  upon  Ui 
evidence  \  whereas  if  proteftatiqn  had  been  entered  by  die 
adverfe  party,  he  might  have  brought  others  then  alive  in 
fupport  of  his  allegation  ^.  But  by  the  prefent  praAioei 
which  is  not  fo  favourable  to  thofe  adiions,  they  are 
received  in  no  cafe  where  they  have  not  been  previoullf 
protefted  for,  even  though  he  who  produced  the  witiieft 
cannot  (hew  that  he  has  fuffered  any  prejudice  by  the  inter- 
mediate death  of  others  ^ ;  from  a  prefumption  that  the 
party  who  infifts  for  the  reprobator,  if  he  truly  had  a  foffi. 
cient  objeAion  againft  tlie  witnefs,  would  have  entered  the 
ufual  protcftation  before  his  making  oath.  When  proteftatiaa 
is  properly  made,  the  a^ion  of  reprobator  is  competenti 
even  after  fentence  pronounced  in  the  principal  caufe  ^. 

•  •  • 

As  the  witnefles  are  fucceflively  called  into  court  to  be  ei- 
for^objVa-*^  amined,  they  are  prefented  to  the  pannel,  who  is  defired 
iiigtothem.  to  fay,  with  refpeft  to  each  of  them,  whether  he  has  any 

«  Fouot.  i3ih  July  1700.    Ooodln.        ^  Home,  46. 

b  6th  Feb.  1679,  Irvine.  d  Frfk.  book  iv,  tk.  29. 
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tkfBAon  to  luai  at  a  witnds.    This  is  the  proper  time       f  5- 
far  ftatifl^  eforjr  ofajcfHoDi  of  whaterer  fort|  to  the  witneis.  !I^"^^^/ 
Hov  (u  one  would  be  precluded  from  ftating  afterwards  li'ica* 
djjeftions  arifing  from  irregularitiesi  which  are  efiential  de- 
Mb  in  .die  procefs,  and  impofitions  on  all  concerned  (as  the 
faSau66ngz  witnefa)  is  a  queftion  of  more  difficulty.    In 
bik  a  cafe  there  is  no  room  for  prefuming  implied  confent. 

Hating  iaid  fo  much  about  the  manner  and  time  for 
nking  ofajedions  to  witnefles»  it  may  be  proper  to  inquire 
aeit  particularly  wherein  fuch  relevant  objections  confift* 

The  caiif  law  of  moft  countries  feems  to  have  been 
finpukHU  rcfpe£Ung  the  admiffion  of  witnefles.  Balfour  ' 
pics  us  a  minute  lift  of  objcClionSj  in  his  days  regarded 
at  jifqnallficatiofas }  but  which  have  fince  been  confiderably 
aundgcd* 

The  iame  change  is  faid  to  have  taken  place  in  the  prac- 
tice of  our  neighbouring  country.  '*  We  do  not  fit  herei" 
obtened  lord  Mansfield^  *^  to  take  our  rules  of  evidence 
•"firamSiderfinorKebleV 

Among  difqualified  perfons  our  old  law  included  the 
wbde  femak  lex^  who  came  afterwards  to  be  admitted  in 
prticular  cafes  cum  nota.  Mr.  Erikine  politely  tries  to  apo- 
^  kgize  for  the  ezclufion,  as  not  being  a  debarring  of  them 
{toon  imagined  incn^acitj^  but  an  exafing  of  them>  to  (ave 
diem  trouble.  The  more  reafonable  pnUiiice  of  later  years 
3^t8  the  teftimony  of  women  in  every  cafe  ^. 

But  there  are  obje£iions  which  are  ftill  regarded^  and 

>  Pf afticf,  Pi  38a 

b  Ptake'sLaw  of  orideiice,  pref.  p.  y. 

<^  £r^  book  lv»  tit.  t,  f  It. 


> 


ago  The  Offices  m  General.        Book  I 

mTHitus  ^^^^  ^^^7  either  be  to  the  credit  or  to  die  competeocf  o 

-^if ^DA-  the  witneis.    ^*  No  two  words  hare  been  more  frequen^ 

TioN^.'      **  confounded  together^  and  confeqaently  lefs  undcrftood 

<<  than  tbofe  of  competent  and  artiible  K**    Obje&kms  to  fh 

Competent  competency  of  a  witnefs,  if  fuftained  by  the  court,  «zciodli 

aibie^  *     him  altogether  from  giving  his  teftimony.    ObjeSioot  ^ 

his  credit  only  kflen  the  credibility;  fuch  a  witneft  is  tmi 

to  be  allowed  cum  mta.    *'  The  expreflion  of  credible  wi^ 

^  nefs  is  often  ufed  in  af^  of  parliament  \  but  this  leaiei 

*^  the  queftion  of  his  competency  as  before,  and  means  imk 

**  thing  more  than  that  the  ma^ftrate  (hall  judge,  as  die 

*'  jury  would  dO|  of  his  credibility  ;  which  they  muft  de- 

<^  cide  on  according  to  the  oppofiog  or  corroborating  dr« 

**  cumftances  of  the  cafe  ^" 

Witnesses  muft  be  pofieiled  of  fuch  underftanding  u 
enables  them  to  know  the  obligation  of  an  oath,  and  taiei 
tain  in  memory  the  events  which  they  witnefs  \  hence  th< 
firft  objedion  to  a  witnefs  is  incapacity. 

» 

Incapacity.  A  PERSON  who  IS  conftantly  in  a  ftate  of  derangement,  a 
is  fubje£t  to  frequent  returns  of  his  malady  at  (hort  intervab 
cannot  fafely  be  relied  on  as  a  witnefs.  But  if  he  has  onl] 
at  times  been  derangedi  at  long  intervals,  it  feems  probaU 
that  his  teftimony  may  be  taken  at  leaft  cum  natat  concern 
ing  any  matter  which  has  fallen  under  his  obfervation  in  hi 
feafon  of  found  health ;  more  efpecially  if  it  be  a  reoen 
matter :  provided  always  that  no  fit  of  derangement  has  inter 
vened  ^.  % 


*  Peake't  Law  of  evidence,  p.  83.  bound,  on  account  of  hie  diforder 
b  Idem,  p.  83,  84.  but  having  had  no  rctnm  of  k  for 

*  Hume,  vol  iv,  c.  13,  {  i,  where  period  of  at  leaft  four  years,  he  wa 
feme  deciiions  of  the  court  of  juflicia-  received  cum  nota. 

ty  kr-:  quoted,  particularly  that  of  H.        The  teftimony  of  a  pupil  is  rcjefi 

Adam,  who  was  proved  to  have  been  cd,  becaufe  he  is  prcfumed  igoena 

frequently  furious,    and  fometimcs  of  the  nature  and  imprefliont  pf  a 
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fiifiDE^  on  fpedid  occafions,  where^  from  the  nature  of      { 5* 
tk  chaigej  perlbns  of  earlier  years  are  neceflary  witneflcs,  ^Zsis^oaV 
ad  are  cabbie  alfo  of  underftanding  the  matters  in  which  lifica- 
tine  is  need  of  their  evidence,  the  court  may,  and  do  take, 
tkdr  cununations  without  an  oath,  ut  profint  ad  vmtatem  children 
mitgrniami  leanring  it  with  the  jury  to  put  that  dq;iee  of  ^^^^^^ 
Ui  in  their  relation,  to  which,  on  weighing  the  matter  and  without 
moner  thereof,  and  all  the  circumftances  of  the  fituation»  ^]^]^^^ 
k  (hall  juftly  fixm  intitled  K 

^  In  Eogland,"  it  is  faid,  *<  there  feems  to  be  no  precife 

"  time  fixed  wherein  they  are  excluded  from  giving  evi- 

"  deoce,  but  it  will  depend  in  a  great  meafure  on  the  fenfe 

^  and  underftanding  of  (he  child,  as  it  IhaU  appear  on  ex- 

"  amination  to  the  court.    However,  it  fe^ms  to  be  fettled, 

^  diat  a  child  under  the  age  of  ten  (hall  in  no  cafe  be  ad- 

"  mittcd }  but  after  that  age,  if  the  child  appear  to  have 

*^  any  notion  of  the  obligation  of  an  oath,  after  there  has 

*'  been  a  foundation  laid  by  other  witneflcs  to  induce  a  fuf- 

^  pidon,  the   child  (hall  be  admitted  to  prove  the  fad. 

^  Doubtlebt  the  court  will  more  readily  admit  fuch  a  child 

^  in  die  cafe  of  perfonal  injury  (fuch  as  rape),  than  on  a 

'  "  queftioii  between  other  parties ;  and  perhaps  in  fuch  cafe 

"  voold  evenr  admit  the  infant  to  be  examined  without 

"^  oath  \  for  certainly  there  is  much  more  reafon  for  the 

^  comt  to  hear  the  relation  of  the  child,  than  to  receive  it 

'*  at  tecond  hand  from  thofe  that  heard  it  fay  fo  ^." 

Witnesses  may  be  difqualified  by  defefl  of  charader  as  Inftuny. 
vcQ  as  underftanding.   Infamy  is  tx^txfaSiy  ox  juris.  The 

^  B«t  a  minor  may  be  received  capable  of  diftinguiihiog  fadi.   EHk. 

liiintiieii  ift  relation  to  occurren-  book  !▼,  tit.  2,  ^  %%, 

Qi  which  happened  during  hit  pu-  '  Hume,  voL  iv,  c.  13. 

1^^  if  he  wat  at  the  time  of  fuch  b  Burn,  vol.  i,  p.  656.  Law  of  Kill 

^^((viaicei  of   an   age   fufficiently  pr.193. 
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Ss*      latter  alone  renders  a  witnefs  inadmiffible.    The  other  a 
-^is<^oA.  f^s  his  credibility  only.    The  witnefs  in  fuch  a  cafe  is  » 

LiriCA.      mitted  cum  nots. 
Tiowa* 

iNFAMlAJuris^  or  le^al  infamy^  arifes  only  from  convifiioi 
in  coQrfe  of  law  of  fome  crime  inferring  infamy.  Bat  da 
confeqiic;nce,  we  have  already  feen,  will  not  arife  from  j 
fummary  conviAioni  without  a  juryi  before  inferior  courtly 
fuch  as  juftices  of  peace,  or  magiftrates  of  burghs. 

This  convi^ion  muft  be  proved*  in  the  beft  and  moft  au- 
Mannerof  thentic  manner,  according  to  ^he  cuftom  of  the  coamrj 
proving  in-  where  it  has  taken  place.  In  this  country  there  muft  be  ao 
fa,.j^...  ^^^^  ^  ^^^  ^^^^^  ^  ^  proceedings  and  fentnce, 

under  the  hand  of  the  clerk  of  court  \  in  England  and  be- 
laud it  is  proved  by,  what  they  term,  an  exemplificatioiii 
which  is  not  complete  without  the  fcal  of  the  court'. 

Effea  of  a       In  England  a  pardon  does  away  the  fentence  and  confb- 

In^^d  ^®°»  *°^  "**^^  ^^  ^^^P"^  *"  admiffible  witnefe.  *'  WA 
^'  us,  on  the  contrary,  and  perhaps  with  as  good  reafoo,  < 
*'  pardon  is  confidered  only  in  the  foimer  point  of  vieV] 
<'  and  does  not  waOi  away  that  (tain  of  infamy,  whidf  is 
"  certain  cafes,  is  the  confequence  of  conviftion^.'^  Al 
a6iual  pardon  muft  be  (hewn  under  the  great  feal,  the  1rB^ 
rant  for  it  under  the  fign-manual  not  being  fufficient  ^. 

'  Id  the  cafe  of  the  trial  of  Jo(hua  ed  that,  hy  the  cuilom  of  Ireland, tfc 

Deaoe  for  coining  halfpence,  it  was  feal  of  the  court  was  neceilarf  f 

objeded  that  he  bad  been  convid-  authenticate  thefe  proceedings;  an 

ed,  and  had  ftood  in  the  pillorf,  for  though  witnefles  might  proire  ttv 

the  like  crime  in  Ireland ;   in  cvi*  the  man  had  flood   io  the  pillor 

dence  whereof  the  pannel  produced  they  could  not  prove  the  caufe  wh 

a  copy  of  the  proceedings,  figned,  as  nor  the  tenor,  of  the  fentence.  Deal 

he  faid,  by  the  proper  officer,  and  he  was  received  accordingly ;  i729,Se| 

offered  to  examine  witntffcs  who  had  a6.    Hume,  vol  iv,  p.  159. 
fee n  this  roan  undergo  the  fentence        b  ibid, 
of  the  law ;  the  lord  advocate  infill-        ^  Pcake,  p.  87.    Where  the  fat 
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b  Eoghndy  according  to  the  prefent  pra£Hce,  relation-  wiTiftiiii 
flq^  except  diat  of  hoiband  and  wife,  which  is  a  total  dif-  — onqvA* 
ytfiicatiofi^  afibrds  an  objeAion  only  to  the  credibility,  tiow.  * 
The  fiidier  may  be  a  competent  witnels  againft  the  fon,  and 
tkfai  againft  the  fatther  K    And  our  own  law  is  now  in-  ^1*^^- 
cfaed  to  a  le(s  jealous  rule  than  formerly. 

« 

In  die  jfigff  placcy  in  all  profecutions  at  the  inftance  of  the 
Sical  or  pvUic  profecutoTy  his  neareft  connections  are  com- 
petent witnefles* 

In  die  Jie9nd  place,  where  the  private  party  is  profecu^i 

Dr»  it  #ottld  be  very  prefumptuous  to  fpeak  pofitively, 

ihen  Mr.  Hume  has  laid,  diat  he  found  nothing  in  the 

mka  of  adjournal  to  ierve  him  as  fure  ground  for  any  ex- 

feSAaa  of  the  law.    Where  only  damages,  or  fome  pecu- 

fariBteiefty  is  concluded  for,  and  for  which  the  public  pro- 

GDcmor  oonid  not  inGft,  he  thinks  it  probable  that  <'  his  near 

^  rdatioiis  are  receivable  only  when  neceflary,  and  even 

^  Aen  widi  refervation  of  thdr  credibility  ^J*      And  he 

wafiopg  a  decifion  of  the  court  of  judiciary  to  this  efie£t, 

itlhe  cafe  of  a  nephew  to  the  wife  of  a  purfuer,  of  an 

iCBoD  of  damages  for  an  aflault.    In  an  a£lion  of  divorce 

bf  the  huibaiid  againft  the  wife,  the  court  of  feflion  refufed 

ID  admit  her  mother,  brother,  and  fifter,  as  witnefles  for 

kr^    What  b  the  cafe  where  the  individual  infifts  for  the 

tall  of  public  puniihment  and  example,  is  faid  by  Mr. 

Ihnie  to  be  ftill  a  nice  queftion,  not  fettled  by  decifions, 

^upon  which  he  does  not  pretend  to  deliver  any  pofitive 

OfiaifliL 

^(thsobierTet:  In  the  cale  of  con-  tute  has  made  his  incompetencx  a 

^i^  of  peijiirxt  on  the  ilatute  of  part  of  the  puniihment. 

%-5t  C.9,  nochiBg  but  a  rtverlal        ^  Burn,  tit.  Evidence,  §  3. 

^  the  jadgmeiic  can  render  the  per*        b  ibid.  p.  144. 

^»  competent  wiuiefs,  for  the  da-        ^  Jan.  91, 1797,  Bell  againft  King. 
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wiTMBtfttt     Where  tlie  fifcal  and  private  party  are  joint  | 
«-»isqiiA-  Mr.  Hume  mentions  two  decifioii8»  from  which  it 
TioNt!*      ^^^  ^  pubUc  pioiecutor  does  not;^  lofe  his  right  to 
the  neareft  relations  of  the  private  purfuer. 

Relations        The  pannel,  or  defender's  relations,  have  no  ex 
nel  or  Se?'  ^^^°^  appearing  as  witnefles  againft  him.     Even  a 
lender.        an  admiffible  witnels  againft  his  parent ;  ^  akhoug^ 
«  not  compel  himi  if  he  feel  that  juft  reludbmce 
**  an  office,  which  may  put  him  in  hazard  of  pe 
Hi^and     The  relation  of  hufband  and  wife  is  the  only  ei 
Neither  of  them  is  recetvaUe  againft  the  other,,  i 
though  no  declinatun  be  pleaded.    As  no  one  dfa 
nefs  for  himfelf,  it  is  faid  by  the  Englifli  lawyers  ti 
of  courie,  that  hufband  and  wife,  whofe  interefts 
has  united,  are  incompetent  to  give  evidence  in  fa 
each  other,  or  c^  any  other  perfon  whofe  interefts 
fame ;  as  if  two  perfons  are  jointly  indited  for  ai 
the  wife  of  the  one  cannot  be  admitted  as  witneft 
other  ^.    And  the  law  confidering  the  policy  of  n 
alfo  prevents  them  from  giving  evidence  againft  eac 
by  the  reafon  of  the  inaplacable  diflenfion  that  « 
rottfed  by  it,  and  the  great  danger  of  perjury  frof 
the  oaths  of  perfons  under  fo  great  a  bias,  and  the 
hardlhip  of  the  cafe.     Tet  an  exception  has  been 
wife  can  be  '^^  ^^  ^^^^  ^^  treafon ;  and  where  the  profecution  1 
a  witnefs.   brought  on  account  of  fome  injury  done  to  the  wife  1 
as  where  either  hufband  or  wife  have  caufe  to  dema 
ties  of  the  peace  againft  each  other  **. 

It  is  clearly  fettled  in  England,  that  a  woman, 
oncu  inc.  ^^^  lawfully  the  wife  of  a  man,  though  flie  has  been^ 

'Ibid.  CHume.    n>id. 

b  Rex  V.  Frederick  and  Tracey,  a       <>  Burn.    Ibid. 
Stra.  X095.    Peake,  Ibid. 
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muatd  to  him,  may  be  a  witncfs  againft  him ;  as  in  an  in-      ^5. 
HBmeat  for  bigamy,  the  firll  marriage  being  prored  ^^T^^^^^ 
Qlhar  witneffisi  die  fecond  wife  may  be  ezamix^  to  prove  lifica. 
it  marriage  with  her, for  (he  is  not  dejure  his  wife :  but  on  '''^'"* 
tt  iudiQinent  for  bigamy,  after  a  marriage,  in  £a£i,  has  been  Bigamy. 
inted,  a  frnner  wife  is  no  uritnefs  to  prove  her  marriage, 
kcnife  flie  is  legally  his  wife  K 

Tbb  rule  of  law  does  not  merely  prevent  a  hulband  or 
«ife  from  giving  evidence  for  the  purpofe  of  criminating 
each  ocheri  it  £urdier  precludes  them  from  giving  any  evU 
desoe  which  has  the  leift  tendency  to  it,  or  dire&ly  affcds 
fkc  civil  rights  of  eidier. 

bf  a  civil  a^Uon,  they  are  no  more  permitted  than  in  a  cri- 
aiml  one  to  give  any  evidence,  which,  in  its  future  efie£ls, 
aaf  dininate  eadi  other  1  and  this  rule  is  Co  inriolable,  that . 
-  Booonfent  of  the  other  party  will  authorife  the  breach  of 
it  But  in  civil  adlions,  where  ndther  is  a  party,  the  wife 
9tf  be  called  as  a  witnefs  to  prove  h€ta  which  may  even- 
tidy  charge  the  httibaod  ^ 


Counfeland 


b  Eke  manner,  the  law  refpe^is  the  confidential  communis 
cuioBS  made  for  the  purpofe  of  defence  in  a  court  of  juftioe.  ^ent 
Comfel^  agents,  or  other  procurators,  are  not  permitted  to 
diibover  the  feerets  of  their  clients,  though  they  offer  them«- 
Idves  for  diat  purpofe :  for  it  is  the  privilege  of  the  client, 
9ad  not  of  the  le;^  pra£iidoner.  It  is  contrary  to  the  poli- 
cy of  the  law  to  allow  any  perfon  to  betray  a  fecret  with 
%Iiich  the  law  has  intrufted  him. 


*  BdIL  M.  p.  187.    Peake,  xaj.  pennitted  to  give  oradence  j  wlueh 

^  Fake,  ilnd.    Thiis  in  tn  a^ion  fliewed  that  thqr  were  delivered  00 

^pkak  the  danghter't  hufiMuid  for  the  credit  of  the  mother's  hafliaiid. 

^  wedding  cloathti  her  mother  was  (Williams  v.  Johofon,  x  Stra.  504.) 
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{ 5.  But  this  does  not  apply  to  fuch  things  as  may  be  ttwm 

^DxtQv A-*  ^^  without  breach  of  the  trull  repofcd  in  lum  oa  the  par 
uriGA-  cular  occalion.  Such  perfons  may  be  examined  as  to  vh 
they  knew  before  their  employ }  or  to  a  hSt  of  their  o« 
knowledge,  and  of  which  they  might  have  had  knowled{ 
without  being  employed  in  the  caufe ;  as,  fuppofe  him  wi 
nefs  to  a  deed,  he  (hall  be  examined  to  the  true  time  of  exi 


TIONI. 


cution*. 


Tutors  and  curators  are,  from  a  like  fufpicion  of  pii 
tiality,  accounted  improper  witnefles  for  their  minors  n 
pupilSf  but  they  may  give  teftimony  againfl:  them.  And  t 
fuch  behaviour  on  the  part  of  the  witnefs,  with  rdfttioa  I 
the  trial  itfelf,  as  indicates  too  forward  and  bufy  a  temper; 
as  by  fearching  for  evidence,  propoGng  the  charge,  fuggefc 
ing  inquiries,  or  advifing  how  to  conduft  the  profecutkii^i 
may  be  reduced  under  the  head  of  partial  favour  and  afiedioiii 


loterefied. 


Still  lefs  can  a  perfon  interefted  in  the  queftion  bei 
witnefs*  An  intereft  iS|  when  there  is  a  certain  benefit  a 
What  fort  ^^^^^^g^  ^o  the  witnefs  attending  the  determination  of  di 
cfan  inte-  caufe  one  way.  It  muft  be  a  prefeut  intereft ;  a  future  con 
tingent  intereft  will  not  be  fufficient  to  prevent  him  £rofl 
being  a  witnefs ;  **  yet  it  is  certain  that  the  repelling  a  wit 
*'  nefs  is  not  confined  to  an  immediate  intereft  i  f or  if  fc 
*^  be  called  to  a  matter,  where  he  claims  under  the  iam 
^<  title,  though  he  be  not  afieded  in  that  adiion,  yet  he  flial 
<<  not  be  admitted ;  and  that  is  the  cafe  of  commoners  %  i 
*^  in  an  a£tion  on  a  policy  of  infurance,  any  who  have  in 
*'  furcd  on  the  fame  (hip  cannot  be  witnefles.    Yet  in  ai 

*  In  the  trial  of  Thomas  Wilfon  vocate,  was  examined  in  the  trial  c 

for  forgery,  Jan.  23,  1790,  Andrew  fir  Archibald  Kinloch,  rripc^iBgcii 

Reid,  cited  as  a  witnefs  for  the  crown,  comftances  which  had  been  oonoM 

obje&ed  for  himfelf,  that  he  had  ad-  nicated  to  him  as  conniclforthe  pto 

ed  as  agent  for  the  pannel  in  that  nel's  lamily,  but  prior  to  the  faA 

triaL  which  gave  occafion  to  the  trial* 

June  1795)  Mr.  Ch;irles  Hay,  ad-  b  Hume,  vol.  iv,  p.  151. 
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^  afiioD  bj  a  mafter  bt  beating  hh.  fisnrant  pit  quoifervitium  ^tnms  i» 


*  — ifc  tiM  fervant  may  be  a  witnefei  fiir  he  u  not  only  not  ~Ditq.Qiy 

Lirici 

TiOII. 


« i— ■■■ft^  ill  dM  caufe,  but  not  ia  the  queftion;  for  there  *''"*^* 


**  the  queftion  i«  the  loft  oC  the  fervice }  and  the  adion  he 
*  ii  intitkd  to  ia  (tf  a  di&rent  kindV*  For  the  like  ie»« 
H  m  the  cafe  oC  defoKement,  the  private  party,  whofe 
itfmcr  has  been  hindered^  is  not  a  competent  witnefS)  Mr. 
flame  feems  to  think,  not  eren  in  the  lord  advocate's  profecu- 
tioD^  Hfdeb  he  urill  renounce  that  intereft  which  the  ftatutea 
pie  him,  in  the  gooda  of  the  convid);,  both  as  efcbioied 
sad  Cdt  payment  of  his  debt }  and  he  thinks  it  doubtful, 
the  fame  objeftioa  does  not  apply  to  one  intitled  as 
to  a  levafd,  payable  on  convidion  ^. 


.  Idt  fiidi  an  iatereft  (naturally  concomitant  on  the  qrima 
ftdedy  and  arifog  oat  of  the  pannel's  own  .ad  and  deed) 
»tbciriiicii  one  has  to  tecorer  his  goods  loft  by  theft  otf 
rabbery ;  or  to  prove  the  forgery  of  a  bill,  &c.  will  not  ren- 
te Unt  an  incompetent  witnefs,  though  it  may  in  certain 
dsnanftanoea  aflfeft  his  credibility.  If  the  pannel  raifes  a 
U  of  naamination  againft  (bme  of  the  perfons  in  the 
pioCectttor's  lift  of  witneflety  diis  will  not  render  diem  inad^ 
oilibk }   they  are  allowed  cum  nota  ^. 

tacil  firimmii,  though  ibrmeriy  rejefled,  are  now  allow- 
4  ana  mim.    ht  inzCtion  of  divoroe^  on  the  head  of  aduU 
^ft  the  court  of  ieffion  rejected  the  evidence  of  the  man 
^idi  wltem  the  woman  was  faid  to  have  been  guilty.    It 
^as  thought  to  place  him  under  too  urgent  motives  to  per- 
jury.   But  that  dcciGon  was  rever&d  on  appeal  ^. 

*  aoBert  Np  P.  p»  sSj.  than  one  other  witnclt  to  the  h6tf 

^Aa4  be  iiratMni  a  caS;  where  the  pamnel  was  of  covie  acquitted 

^adi  m  Q^tdlioq  wae  pleadedi  aod  (Di^.  voL  it  aod  viii,  1738.) 

^W^^  10  JBUflociiior  apfeast  in  ^  Hume,  ihld.  p.  174. 

^  Kicerd,  ytt  the  wttncia  wat  noc  d  Haj  Marflial).   lo  thti  caA  thtt 

^■■Mi  m4  cbers  being  n»  msre  witBcTi  vtu  brotglu  forward  by  tiM 


\ 
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wiTMv'sstt  ^^^  '^^  England,  it  feems  to  be  under(tood»  that  kcttcj  b 
— DiiqvA  allowable  in  no  othef  cafe  but  that  of  a  kgal-  prafiitioiieiV 
tiVm^.*      refpe Aing  fa^ls  dated  to  him  for  the  purpofe  of  condudiiig^ 

the  caufe ;  and,  therefore,  confeffion  to  a  dergynum  for  eaC* 
^'^^^      ing  the  culprit's  confcience,  to  a  man's  priyate*  fnendy  of*  He 

a  phyfician^  are  not  within  the  protection  of  the  law  K 

— BXAMi.    -  Witnesses  fwear  to  thofe  hCks  only  of  which  they  ha:v€ 
MATioKor.^  inmiediate  knowledge  and  recolledion.    ^itnefles  aro 
no<  permitted  to  read  their  evidence 

In  England  it  feeins  to  be  held  that  they  may  look  vpoa 
notes  to  refrefli  their  memory  ^  A  witneb  may  tchfOk  hit 
memory  with  a  copy  taken  by  himfelf  from  a  day-book)  and 
if  he  can  then  fpeak  poGtitely  as  to  his  recoUedion,  k  ii 
fufficient ;  but  if  he  has  no  recoUedtion  further  than  find* 
ing  the  entry  in  his  book^  the  book  itfelf  mnft  be  prodosed^ 

Our  praQice  diftinguilhes  between  notes  taken  at  die  tiaq 
and  on  the  fpot  when  the  tranfadion  happened^  and  tbofe 
taken  afterwards  at  a  diftance  of  time^  by  which  a  canoeft* 
ed  ftory  might  be  made  up,  not  cafily  deteded. 

* 

Though  witnefles  can  in  general  fpeak  only  as  to  faflif. 
"^^  ^V*r  yet  in  quefHons  of  fcience,  perfons  Ycried  in  the  fttiijefti 
may  deliver  their  opinions  upon  oath,  on  the  cafe  proved  by 
the  other  witnefles.    Thus  a  phyfidan,  who  has  not  fceB 
the  pardcukur  patient,  mays  after  hearing  the  endenoe  ^ 

defender.    Se   Hamiltoo'i  Dtcifiaiit,  and  the  plaindtf't  cleric  aftenvif^ 

Na55,whe    theadaltererwasfband  read  over  tlie  itnu  to  ]iab»  nl  !>* 

to  be  a  competent  witneis  for  the  acknowledged  they  were  all  ti^i 

pvrfoer.  it  was  held  that  the  witaeft  iM^ 

*  Hiiine,  ^6i.  it,  p.  i86.  refi^dh  hit  manoFf  hj  iilyni^l  ^ 

■    b  Buiii,  tit  Evidence,  {5.  •  the  book,  although   tha«  wat-  >* 

^  Peake**  Law  of  evidence,  p.  136,  Ibui^  to  the  atan  oa' which  ihi  i** 

where  the  defendant  had  figned  ac  ceipt  was  writien}  far^bkwm^ 

knowledgaKata  of  having  received  proving  a'^vcriM  tiiaiiiilitf|*'*^* 

flCMQCX  itt  «  daj-hook  of  the  pkiiitiff»  and  aoc  a  writtca  iccs^ 


c  called  to  prove,  on  his  oath,  the  general  efie£is  of  ^^^J^^^^^ 
ibf  difeafe,  and  its  probable  confequences  in  the  ^kxami- 
r  cafe  ;  for  though  not  a  particular  faft,  it  is  ftUl  "^'*«»^'- 
information,  which  the  reft  of  mankind  ftand  in 
to  enable  theixi  to  form  an  accurate  judgment  On 
St  in  difpute  a< 

fcafiunatioii  of  wltnefles  is  a  duty  of  no  fmall  im«  what  qac'* 
and  difficulty.   It  is  of  confequence  to  be  fo  under-  no'J°b/^t. 
th€i  Wltnefles,  that  they  may  not  omit  any  material 
nee  of  the  cafe,  and  at  the  fame  time  to  avoid  the 
d  illegal  [h^£tice  of  leading  que/Hom^  or  thofe  which 
lie  witnefs  in  the  anfwer  he  is  to  give. 

iritnefs  ^ifli  to  explain  or  corred  any  part  of  his  Can  he  ez^ 
this  may  be  permitted-  ife  recenti  b.  ?^dcn*^c  t 

TNEst  who  has  been  preeognofced,  is  intitled  to  if  previous. 
t  he  there  faid,  whether  on  oath  or  not,  cancelled  J^e".^^" 
ring  his*  evidence^ 

tiisEi  muft  be  (Examined  feparately.*    The  court  of  Examined 
had  occaGon  lately  of  declaring  their  unanimous  fepantclj. 
hat  this  was  a  rule  of  the  law  of  Scotland  not  to 
5d  from  or  relaxed  ^.^ 


Kd.  p.  lis.  ^<  aiftin^];^,  iie  majr  t>e  re-exaiuineci ; 

»  tfmt.    ^  Irviiig,-  Hrho  **  hot  it  moil  be  at  the  deflre  of  the 

bill  CO  the  lords,  pretend-  '*  party  adducer,  and  not  upon  the 

thiogs  had  efcaped  him^  ^  witnefs's  own  application,  who  ma/ 

rbonienedhisconfdenee;  *<  be  fuborned  to  retrad.*'    (Foun. 

OR  pray^  to  be'ezaifiin.  tainhalL) 

ODcriag   thereof.     The  ^  Decembef  i8or.    On  occalion  of 

Qrf-  A&r  Mt   for  by  his  the  obje^on  to  ceruin  witneiTes 

:  is  a  jut  fumftmrn  to  the  **  that  they  had  been  prec9gm9feed  iii 

ich  the  witnels  cannot  prelence  of  each  other ;  which  will 

*  toe  liM  no^  been  inter-  be  noticed  afterwards  in  treating  of 

Wjt  or  Ins  not  deponed  precognition. 


f 


Rz 


)6o  The  Offices  in  General.         Book.  ] 

}  S'  Witnesses-  are  not  obliged  to  anfwer  aoy  queftions  whic 
^ixAMi-  afie£l  themfelves.  Prevaricating  witnefies  may  be  comnu 
MATioHOf.  ^^^  ^^  othcrwifc  punUhed,  by  the  judge. 

— ONE  *^  Probation/' .  fays  lord  prcGdent  BalfouTi  *<  allen^rl 

V1TNES8.  cc  [,g  ane  witnefs  is  not  fufficient  of  the  law ;  qmniam  > 
"  ore  dtiorum  aut  trium  Jlat  omne  verbum  *."  Though  tl 
offence  be  even  .of  a  low  degree,  and  bow  high  ibe¥er  in  i 
felf  the  credit  and  chara^er  of  the  witnefsj  yet  ftill  the  b| 
is  averfe  to  rely  on  his  fingle  word*  But  in  addition  to  wl 
was  iaid^in  fpeaking  of  the  oath  in  fupplement,  it  may  04 
farther  be  obficrved,  that  this  xv\^  does  not  pre?eat  the  m 
of  a  fecond  witnefs  to  the  hOi  from  being  fu|^lic4 
the  circumftances  of  the  cafe.  If  one  man  fwear  that 
^^^^^  &w  the  pannel  ftab  the  deceafed>  an4  others  qH^&m  | 
evidence,  teftimony  with  circumftances  whii^h  correfpond  to  it,  % 
as  the  pannel's  fudden  flight  from  the  fpot^^the  blood  01 
his  ebthesi — the  bloody  inftrtiment  found  in  his  pofi^oji- 
his  confeifion  on  being  apprehiended  \ — ^fuch  circumftanipesfp 
as  good)  nay,  better  even  than  a  fecond  teftimoipy  to  the  ^| 
ftabbing  b.  And  with  refpeA  to  circumftantial  evidencCi  i 
19  not  ^*  to  be  underftood  that  two  witneies  ai^  neoefi^if  t 
<*  eftabliih  each  particular ;  becaufe  by  the  aptitude  an4  ^ 
'*  herence  of  the  feveral  Qircumftances^  tlMB  truth  of  tl; 
*'  ftory  (hall  often  be  as  fully  confirmed  as  if  all  the  wi 
**  nefles  were  deponing  to  the  fame  fails  *.'* — "  Yet,**  adi 
the  fame  refpeiflable  author,  <'  I  fliall  not  affirm,  that  a  cii 
*<  nuy  not  be  imagined  in  which  one  circuniftaBcc  (hatt  1 
*^  of  fuch  peculiar  weight,  that  an  intelligent  jury  will  nc 
'*  ther  convid:  on  the  other  circumftances  widiout  it,  o 
<*  readily  receive  this  important  particular  on  the  le^oyy: 
*^  of  one  witnefs  only,  at  lead  onlefs  he  be  a  pcffen  aba 
^  all  fufpicion.    But  it  belongs  only  to  the  afEze  diemlebi 

«  6th  July  1549  5  ^^  Joly  xj>50 '.        ^  Hume,  vol  iv,  p,  J154. 
T.t>c:zu8.    Pricp.^73.  .  ^Ibid. 


*  to  iitectn  this  fituation  when  it  fliall  happetii  and  not  to  ^j^J^^^^ 
^ZBfbwjtr  to  JFtimi(h  a  rule  before  hand^  by  which  to  dif-  —one. 
"  tmguifh  fuch  a  cafe  from  others." 

The  evidence  of  fingle  witnefles  has  been  held  fufficient 
^tai  to  eftabfi(h  fqorate  ads  of  the  fame  crime  K 

VI.  Evidence  founded  on  circumftances  alone,  with-      $^« 
9tt  any  direA  teftimony  to  the  fad  in  queftloh^  id  often  ir*  stamti- 
fetfffibk  (d  thfc  miiidi  and  in  many  crimes  is  the  only  fort  of  ^^'>  ^^ 
tMkuCL  tiist  can  ordinarily  be  obtained.    But  as  in  cafes  of  titb  eti- 
fme  dtcuitiftatittal  endtnce  it  is  always  polEble  that  the  °'"^'* 
fBbadt  ttij  not  be  guilty^  or  that  the  hSt  in  queftion  may  j^  pecuiu- 
teetlitiwifei  although  every  particular  be  ttue  to  which  the  riij. 
irkMflea  have  fWonli  much  caurion  and  referve  are  neceflary 
htdCmdaig  totfardy  upon  it»    At  the  fame  time,  however, 
Ml  b  Ae  difficulty  of  contriving  an  apt  and  cc^erent  train  * 
if  chttinftaDC^f  that  perjury  is  by  far  the  moft  eafily  de- 
tfied  iti  cafes  of  this  defcription  ^.    Prefumptions  are  as  Pf^^"  ^"^ 
various  and  unlimited  as  the  fa£ts  themfelves,  but  are  redu-  tioo. 
<4  by  lawyers  to  three  different  clafles  ;  i%  Juris  et  dejure; 
^i  tSijf  juris  %  ori  3dly,  hotmnis  veijudicis. 

l\aB  |ticfo(iiptkm  Juris  €t  dejure^  takes  place  where  law  Prefiunp. 

et  dejun* 

^  Id  July  1738.    Thomas  Soutar,  *<  againft  the  pannel  Mr.  James  Hog, 

M  ll«g,  ttaioifter  of-  the  pa-  ■*  proren  io  fundry  fads,  each  h.6t 

of  Ca|mtht  were  accufed  at  in-  ^  only  by  one  fingle  witnefs.    As  to 

of  Hagart  of  Caimmuir,  of  '*  Thomas  Soutar,  the  other  pannel» 

Ik  aime  of  attempting  to  fubom  "  they  found  hhn  art  and  part  in  the 

fdfe  eridcDce  againft  him ;   whereof  '*  faid  fubomatlon."— *<  Parties  were 

ift*  Iftcl  charged  a  ikumber  of  in-  **  heard  at  large  on  the  import  of 

iiMct  which  had  happened  at  dif-  '*  this  Terdid ;   and  the  iflae  was, 

fcrtat  times  and  phces,  with  rela-  "  that  judgment  pafTed  againft  both 

te  ts  dSiefent  ptHbns.    The  jury  *'  pannels  for  250!.  of  damages  and 

*  feoid,  that  tii6  crhnd  of  fuboma-  **  expences,  and  baniftiing  them  from 

**tJQo,  or  endeavouring  to  fuborn  "  Scotland  for  their  lives.*' 
"people  to  be  witnefles,  as  libelled        bibid. 

R3 
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ciMUM-  ^^  cuftom  eftaUiflies  the  truth  of  any  point  on  a  pr 
sTAMTz-  tion,  fo  that  its  efftEt  cannot  l^e  ^verfi^  by  any  o 
frV^J'mp.  evidence 

TIV«  EVI- 

Pmjbsumptio  juru  is  taken  for  true,  only  till  tl 
tlon^ns'    ^"^  fl^^U  appear  to  the  judge  to  be  fuppqrted  by  fl 
evidence. 

Prefump- 

P RMS  U MPT  JON  MS  homnis  vfl  judicis^  difier  £roi 
fufDptiones  juris  only  in  this,  that  the  latter  are  laid  d< 
our  ftatutes,  or  eftabliihed  by  cuftom  or  decifions,  ^ 
the  former  emerge  from  the  various  circumftances 
fpecial  cafei,  and  have  more  or  \tt%  Ff^ight  with  fhc 
according  to  the  feveral  degrees  of  evidence  which  the 
with  them.    They  have  frequently  the  force  to  ova 
prafumptio  juriSf  efpecially  when  it  is  pf  that  kind 
pwes  its  whole  force  to  the  want  of  contrary  evidence, 
a  deed  may  be  declared  forged  from  a  concurrence 
cumftances  tending  to  invalidate  it,  notwithftanding  tl 
fumption  qf  law  that  all  deeds  are  genuine  S 


r. 


J  y,  VII.  Some  thipgs  which  did  not  fall  under  any 

?iNEtAt    foregoing  heads,  or  were  not  fo  fully  noticed  as  they  d 
may  be  mentioned  berp  in  general,  as  acknowledged 
pies  to  direA  us  in  judging  of  evidence* 

iji.  Not  on      First,  then,  no  juftice  of  the  peace  mnft  be  infli 
P"*'*''       by  his  private  knowledge,  but  muft  judge  folely  m 
'  evidence  jifdicially  l^id  before  the  feflions. 

For  example,  if  a  complaint  be  laid  before  the  ( 
againft  an  individual,  as  guilty  of  poaching,  any  of  tl 
tices  who  happened  to  have  feen  him  with  his  gun 
b^  a   competent  witnefs.    But,   fitting  upon  the 

»  Brik.  bJv,  tit  a, 
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kcuk  ndther  bwfolly  communicate  that  private  know-^.J/*  , 

icdjp  as  a  ground  of  decifion  to  his  brethren,  nor  proceed  rulis. 

itmlelf  upon  it.    If  fufficient  legal  evidence  be  not  laid 

iefere  the  judge^  the  defender  muft  be  acquitted.    AU 

dioogh  die   extreme  cafe  can  feldom  occur/  the  rule  in 

fcneral  it  important^  and  the  n^ledi  of  it  produces  much 

iquftice  and  inconvenieq^e.     It  opens  a  door  to  the  very 

dai^eroos  habit  of  being  influenced  by  private  prejudices. 

JEffcry  juftice  of  peace^  or  other  judge,  who  determiaes  a 

caole  widiout  a  jury,  is  himfelf  an  aflize ;  and  whatever 

may  have  been  the  idea  formerly,  it  is  now  underftood, 

^  that  no  jury  are  warranted  to  convift,'  except  on  fuch 

*  proof  .ta  is  external,  if  I  may  fo  fpeak,  to  themfelves, 
^  md  arUet  from  teftimonies  of  guilt,  which  are  publicly 

*  [wndnccd  to  them,  and  not  from  the  private  knowledge  of 
^  die  perikms  of  the  afSze,  or  any  of  them  '." 

^  Faoif  this  power,  it  nowife  follows,  and  far  be  it 

**  Erom  oie  (adds  Mr«  Hume  ^),  to  teach  any  fuch  do^brine^ 

'^  that  it  can  ever  be  warrantable  to  a  jury  to  convi^  or 

"  any,  though  apparently  decifive,  evidence,  if  it  is  any  how 

"  kiunm  to  themfelveSf  or  apy  of  them,  to  be  falfe  or  in- 

**  ooodtifive.    But  it  cannot  be  inferred  from  this  neceflary 

^  leftiaiota  which  to  violate  it  in  any  cafe  would  be  peijuc 

**  ry,  and  in  capital  cafes  murder ;  that  it  therefore  is  al- 

**  kywabk  to  convi&  a  perfon  in  refpeft  of  private  know- 

**  kdget  agaioft  whom  no  lawful  evidence  has  been  obtaiiv* 

Aftbr  what  was  faid  upon  the  equitable  powers  of  jufti-  fu/,  Muft 
€e^  under  the  (mall  debt  aft,  it  need  fcarcely  be  added,  that  |^?^^^ 
pftices  of  peace  proceed  according  to  legal  evidence }  which  3ence^ 
vay  indeed  be  diflRarent  in  different  cafes.    Thus  the  oath  of 

*  Hnne,  ^L  !▼>  p.  1C&^  ^  Ibid.  p.  1 10. 


R4 


•  I 


a64  Tie  Omciit  U (kheral.        Boc 

AJ^..  the  partf  in  feme  cafes,  and  m  othets  ofie  vAthttB  is  ^ 
RDLM.  able  by  fpeoial  ftatttte^  wnkh  makes  it  fo  far  legal  etU 
But  the  jiiftices  of  peace  have  no  powers  to  reht  €h^ 
of  evidence }  for  example,  to  reft  upon  the  evidence  o 
tit4tnefsj  how  refpedaMe  foever,  where  two  are  neceOalr 
compel  the  defender  to  give  his  oath,  where  that  is  coi 
to  common  law,  and  not  commanded  by  particnlar  ftal 

3i/,Thebeft     It  IS  %  general  rule  that  ^«ns  through  all  die  law  o 
evidence     ^icace  in  ail  caufes  whether  dvil  or  criminaL  that  tb 

that  can  be  ;  ' 

had  necef-  evidence  the  nature  of  thjfe  cafe  wdl  admit  of  (hall  s 
^*  be  Yequtred,  if  ^olfible  td  be  had  ;  but  if  not  poffible^ 

the  beft  evidence  that  can  be  had  fliall  be  allowed.  1 
h  be  found  that  there  is  any  better  evidence  ezifting  i 
produced,  the  very  not  producing  it  is  a  prefumptioa  i 
would  have  detefted  fome  falfehood  that  at  prefent  ii 
ccaled. 

Ko  rule  of  law  is  more  frequently  citedi  and  more 
rally  mifconceived,  than  tliis  *•  Evidence  may  be  d 
kito  primary  and  fecondary*  The  latter  is  as  much  Jegi 
as  accurately  defined  by  law,  as  the  former.  If  the  pi 
Osfmot  be  obtained,  the  fecond  is  admiffiUe.  But  tbi 
^  ifgai  lifidince  will  not  juftify  the  admii&on  of  wiaft 
legal  evidence ;  as  interefted  wimefles,  or  copies  of  c 
or,^  m  t^ft  of  the  death  or  abfenoe  of  a  material  w 
evidence  of  what  he  may  have  faid  before  his  deadl 
parture  ;  the  rule  fignifying  only,  that  if  the  beft  Ugi 
dence  cannot  be  produced,  the  next  beft  legal  evidenc 
be  admitted.  For  though  the  party  muft  produce  d! 
evklence  he  has  it  does  not  MXam^  that  bad  evide 
lega),  merely  becaufe  he  has  Ao  better. 

fenuria  Xhe  natuFC  of  this  rulc,  and  the  neccflary  limitat 

^  Chrliliao*!  Blackftonc,  vol.  iii,  p.  367,  N.  !•. 
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^  aay  be  iUaAfMed  by  the  latitode  allowed  in  cafes  df  ^  gbJc^ai, 
^u/Hmn  to  ekmune  perfonSi  wliofe  relationflii^  or  non-  KULct. 
f^  ot  ocfacr  cnctiniftanceSi  would  make  uiein  niAdniiffiUe* 
b  n  not  enoa^  that  there  is  a  fcarcity  of  good  witnefles, 
i^Iiether  dnt  be  owing  to  accident,  or  the  party's  delay  in 
/^ringing  the  aAion.    The  ffenuria,  to  have  fuch  legal  efFefts, 
uviA  arife  firom  the  nature  of  the  cafe ;  depending  upon  oc^ 
^^gtt  faBf  i  which  ftrangers  could  not  be  expe£^ed  to  know, 
but  Aey  only  who  are  conneded  with  the  family. 

In  Gke  numner,  as  repelling  entirely  the  eridence  of  child- 
TtB  in  die  cafes  of  perfonal  injuries  (fuch  as  rape),  where  the 
dnld  is  die  party  injured,  would,  in  fome  meafure,  be  deny- 
ing diem  the  prote£lbn  of  the  law,  the  court  will  more 
leadily  admit  children  in  fuch  cafes  than  on   a   queftion 
Vetween  other  parties  \  '*  and  perhaps,  in  fuch  cafe,  would 
*  era  admit  die  infants  to  be  examined  without  oath  *,'^ 
hit  onder  all  the  caution  that  their  levity  and  want  of  ezpe- 
nenee  requires. 

Fourth* — The  iOuftration  nfed  above  naturally  leads  us  4/^,  Hear. 

^  nodce  the  very  important  rule  againft  the  admiflion  of  ^^^ 

l^Cviay  eTi4ence,  except  in  a  few  cafes,  the  nature  whereof 
Mnits  not  direA  and  politive  proof ;  as  in  queftions  of  pe- 
.  ^iigcee»  or  of  prefcription,  or  cuftom  ;  wherein  the  evidence 
<tf  any  one  living  witnefs,  as  to  what  pafled  within  lus  own 
vtiemoryi  would,  in  the  one  cafe,  generally,  in  the  other,  al- 
'^raysf  be  infufficient.  ^  Thus,  in  any  difpute  about  a  right 
^^  of  way,  or  road,  or  other  right  of  fervitude,  declarations 

^  made  by  die  deceafed  tenant  at  the  time  he  was  poflefled^ 

^^  of  whom  he  held,  are  good  evidenced" 

HutsAT  is  jnftly  reje£ted ;  for  no  evidence  is  admiflible       * 

>  Bnlkr*!  Nlfifrim^  p.  293. 

^  Ibid.  p.  995.    Davii  v.  Pearce,  a  T.  lUp.  \  3. 
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iBKAL   ^^^  ^^^  ^  ^^  ^^^  »  ^"^  ^^  ^  ^^  fpccch  weie  witb 

yuLf  s.       oath,  anodier  perfon's  fwearing  that  there  was  fuch  fpec 

makes  it  no  more  than  a  bare  fpeaking,  and  fo  of  no  va 

in  a  court  of  juftice.    Befides,  if  the  witnefs  be  living,  w 

he  has  been  heard  to  fajr  is  not  the  beft  evidence. 

This  leads^us  to  the  reafon  of  that  deviation  from ; 
rule  which  is  admitted,  where  the  perfon  from  whom  i 
witnefs  had  his  relation  of  the  fads  is  no  longer  lifii^ 
bear  teftimony  himfelf ;  **  and  where  this  perfon  was  a 
**  the  beft  and  moil  material  of  all  witnefles,  the  party  I 
<^  ferer  by  the  crime  libelled,  and  gave  his  evidence  uiu 
*'  fuch  circumftances  as  naturally  lend  it  a  mmre  than  ordim 
*^  degree  of  Jaith*  Thus  in  cafes  of  murder,  our  ja«l| 
'^  have  admitted  evidence  of  the  dyfng  declaration  of  t 
<<  deceafed,  ev^n  though  purely  verbal  \  and  ftill  morCi 
*^  reduced  into  writing  by  any  creditable  perfon,  with : 
*^  fpe£l  to  the  manner  and  guilt  of  his  deadi  \  juftly  cor 
'^  dering,  that  fuch  material  teftimony,  and  given  on  fo  t 
*^  ing  an  occafion,  is  of  feme  weight  in  the  fcale  of  e 
*'  dence  and  found  reafon,  as  a  circumftance  and  prefon 
^^  tion  of  guilt,  though  not  to  be  admitted  as  of  equal  va 
<<  with  an  oath  admitted  before  the   Qze  *•'' 

5i^,Theaf.  FiFTH.— -In  every  cafe  the  affirmative  is  to  be  proved. 
^J^^"  negauve  cannot  regularly  be  proved ;  and  therefore  it 
proved.  fufficient  to  deny  what  is  affirmed  until  it  be  proved.  1 
when  the  affirmative  is  proved,  the  oppofite  fide  may  o 
teft  it  with  oppoGte  proofs  ^  for  this  is  not  properly 
proof  of  a  negative,  but  the  proof  of  fome  propofition 
tally  inconGftent  with  what  is  affirmed  \  as  if  one  be  profec 
ed  for  an  aflault  or  intrufion,  he  need  only  make  a  gem 
4ciHal  of  the  fad  \  and  if  the  fad  be  proved,  then  he  ^ 

*  Hume,  ToL  m  p.  as6. 


ug  cndence  of  a  propofition  inconfiftent  with  the  charge)  og,\|[[^ 
I  dat  he  was  at  another  place  at  the  timei  or  the  like,         %vLt$. 

Pot  to  this  rnk  there  Is  an  exception  of  cafes  where 
le  hw  prefiunes  the  affirmative  in  queftion ;  as  in  an  ae- 
on againft  a  magiftratei  or  other  perfon,  for  an  omiflion  of 
idaty  $  for  a  perfoo  i$  prcfumed  to  execute  his  office  ti^l 
le  coDtrarj  appear. 


CHAf.  Vit 


Of  the  Process^  Decree^  and  Review, 


5X'      I.  T  TAVING  already  fccn  the  general  conftitutioB 


SUMMONS 
e&  COM- 


this  court ;   its  criminal  and  civil  jurifdidi 
rLAiMT.     and  thofc  rules  of  evidence  by  which  it  muft  be  govci 
it  only  remains^  before  leaving  the  fubje^l  of  the  feffit 
to  take  notice  of  the  forms  obferved  in  the  procedurCi 
the  manner  of  reviewing  and  executing  its  decrees. 

As  the  indi£lment^  or  criminal  letters,  in  the  court  of 
ticiary  are  faid  to  be  in  the  form  of  a  fyllogifm,  fo  to  a 
tain  extent  the  fame  is  true  of  all  writs,  whether  fuma 
complaint,  or  claim,  or  libel,  by  which  any  caufe  is  bro 
into  court;  containing^  all  of  them,  ift,  fome  legal 
tion,  which  is  the  major;  2d,  fome  ftatement  in  fa£l,  ^ 
IS  the  minor :  and,  3d,  the  application  of  the  law  to  the 
whether  payment  or  puniflunent  be  in  view,  which  u 
conclufton.  And  although  the  fame  fcrupulous  exa£lne(s 
not  be  expeded  in  other  courts,  as  in  the  criminal  trial 
fore  the  judiciary  ;  yet  in  no  cafe  can  attention  to  pfrff 
ty,  brevity,  and  precifion,  be  fafely  omitted. 


Ajlthougs  in  cmcf  fimfie  the  jarifdifliian  oS  Um  uugiftnh  tq JLquc 
he  ateqgether  iUtytoryi  yet  Ipme  branches  of  it|  (p^  ^  ok  cmi- 
\t  toocbiag  the  excifc,  cuftomst  ftamp8|  g^mc*  &c«  arilf  '''^^^^ 
m  pomcttbr  ftatut^s ;  which  therefore  vc  the  djre&piri 
jnwing  the  complaint  or  liheli  eiPMOplie^  arc  tob^  fQi|o4 
I^HNHidis;  IL  It  is  only  material  ta  notiice  th^  ncceiiitj;  of 
amoB  not  to  omit  any  of  thif  a^SU ;  pani<;ula?dy  the  laft 
itifc  to  the  matter  of  the  complgint ;  otberwi&  peoalti^ 
f  be  concluded  for  and  infli&ed  in  virtue  of  ftatutea^  eit^ 
r  wholly  or  partly  repealed  ;  a  thing  far  from  being  with- 
;  pTKcdcnt  in  {Hra^icej  and  arifing  from  the  9ttl9|)]j<^ 
titiites  in  maoy  branches  of  the  law,^  wiihont  ap;  van 
(fficubus  diflference  ^n^  each  ^er«    But  the  ips^pcsiir^r 
mift  leiidQr  aU  con^nvpd  liable  in  %b  d^uiu^e^ 

k  other  cafes,  the  form  and  conclufion  vary  with  the  na* 
\  of  ibc  adipn.  9u|:  aa  the  £ame  fert  of  caufi^  cpip^  be- 
;  tilt  4iiferent  feflSpn^  fb  the  (aipe  form  tf  pzoce4HMlt 
ftQf  of  the  fuBignoBs  or  complaint^  ii;ein  to  pr^vaUi 
ipfwtffa  i^Pf  ived  firom  the  difierent  cpi^i^es  aa  ta  tliS 
isnlMT  bf^g  9lm9^  in  the  fame  wofds. 

biiPLAiMTS  are  generally  fubfcribed  by  the  clerk ;  and 
P9fqr  €itf4  in  virtiw  of  a  d^Uveraace^  figned  by  apy  one 
l(B6a  QP&  an  inducU  of  fo  ^r  mare  d^ya*  He;  ^ppcap  ei^ 
F  |i)ft^at)y  or  by  a  pi^nratqr,  when  ^  ^sn^e  ia  eitb<r 
Mid  on  a  vm  t^w  argnmeptj  qt  a  pFopf  i#  attdwed,  or 
im  iyforanaMna  ordered  againft  a  cft^^i^  day*  wb<;ii 
Hiit  mMkig  U  tp  takf?  place* 

• 

8pofaj>  n(nth(5r  the  purfuei  appear^  nqr  any  peribn  foi  if  tke  pw- 
hw  a  latiafaacMry  apology  be  made  in  writing,  ^  j^fticoa  ^^|^. 
V  difinUa  thp  a^ion,  and  aflbil^  the  defender  wijtji  full 
pences. 

b  the  defender  fail  to  attend  by  himfelf  oir  procHsatOTt 
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^MMOMs  ^^  court  in  like  manner  will  hold  Ufn  cwfejfed^  and  pf 
OR  COM.  nonnce  decree  againft  him  in  terms  of  the  libel.  Bat  if 
rLAfMT.  ^^g  appear  from  the  execution  that  he  was  not  perfonal 
If  the  de.  cited^  then,  agreeable  to  the  dire£^ion  of  the  general  ft 
lender  does  tutes,  thc  prafiice  is  to  cite  the  defender  de  novo  before  tii 

not  appear.  /.^.i>.  «  ^  .  .t 

n6xt  meeting  of  juftices  %  and  upon  a  fec^ond  execution  be 
ing  returned^  though  noe  perfonally  given,  the  juftices  hk 
the  defender  as  confijfed^  in  cafe  he  does  not  appear,  and  giU 
decree  againft  hi^,  with  etpences. 

It  is  alio  in  fome  places  the  praAice  for  the  party  to  ftHi 
his  cafe  fully  in  the  form  of  a  petition,  which  is  appoiota 
to  be  anfwered  within  fix  or  ten  days ;  and,  with  the  aa 
fwers,  b  laid  before  the  juftices;  thus  from  thefirftAi 
pleading^  are  in  writing. 

In  fummary  complaints,  a  petition  is  given  in  praying  fc 
fervice,  and  the  order  is  to  give  in  anfwers  within  forty-ei|^ 
hours,  or  three  days,  according  to  the  diftance  of  the  parq 
refidence.  In  all  cafes,  however,  whether  fummary  or  o 
dinary,  <<  there  ought  to  be  a  competent  time,  lefs  or  mor 
<<  according  to  the  exigence  of  the  matter  K^* 

In  criminal  matters  of  any  importance,  it  4s  propef  th 
the  party  ihould  not  only  be  ferved  with  the  copy  of  a  con 
plaint  to  appear  on  an  iftducU,  more  or  lefs  as  the  thing  nu 
require,  but  the  complaint  fhould  narrate  the  particulart  -< 
the  erime  or  deliA  committed,  and  the  fine  or  punifliaici 
concluded  for,  and  fhould  be  ferved  on  the  defender  at  lei 
fix  days  before  the  diet  of  compearance.  *^  The  conftafa 
*<  Ihouid  alio  cite  the  witnefliss  necefiary  for  probation  i  an 
^^  if  required  by  the  defender,  he  (hall  dte  witneflet  at  h 
**  inftancCy  giving  the  witnefles  a  competent  time  for  a 

*■  FnUertoa  againil  Hamilton,  ipth  Not,  17x4.    (Pref.  Dalrymplc's  D 
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d  M  'indiiig  tlie  diet  of  cpmpearance  $  and  the  conftable  (hall  g^Jj^iis 
c|  '(iie  to  the  defender  and  witnefle^  a  Ihoit  copy  of  dta-  or  com.  ' 
'  ikn,  and  remm  an  ezecution  fubjoined  to  the  faid  memo-  '^^'"''* 
'flnhun*.'* 


t: 


rs 


a  J     Nopreci(e  rule,  therefore,  can  be  laid  down,  whether  the  Litigatlod, 
sJ   Edptkm  is  condu^d  in  writing  or  viva  voce^  which  muft  dadedin* 
d  ff    d^end  upon  the  circumftances  of  the  cafe ;  but  even  where  ^rntins- 
k  ii  done  viva  voce,  the  refult  ia  minuted  hj  the  clerk. 

b  like  manner,  no  precife  rule  can  be  laid  down  as  to  Proofa,how 
Ae  taking  of  proof,  whether  in  writing  or  viva  voce.    The 
paeral  pra&ice,  however,  is,  on  ordinary  occafions,  to  take  bj  comniT- 
^^1    tin  writing,  and  generally  by  a  commiflion,  or  committee  ^^^ 
ofjnlliceSf  who  report  it  to  the  next  meetbg. 

The  ^fiets  of  the  juftices  are  not  underftood  to  be  pe-  D>^  ^^ 
/'Bidpfiny.     A  reafonable  ground  of  application  for  delay      P^''*^* 
^iiefcriejeded. 

IL  The  (hape  and  nature  of  the  anions  being  various,      S'^ 
^^  decrees,  which  follow  thereon  refpe£lively,  muft  vary  aud^izs. 
^Ib.  But,  in  general,  it  may  be  obferved,  that,  with  the  fame  «"tiok. 
^^oeption  as  before,  of  matters  regulated  by  exprefs  ftatute, 
^Uchas  exciie,  dbftoms,  game,  ftamps,  &c.  in  all  private 
crates,  that  is,  all  caufes  where  the  objeft  is  pecuniary  re- 
^stiuH  to  fome  private  individual,  the  decree  cannot  be 
qJuitcd  by  perfonal  execution,  which  in  the  cafe  of  debt  horning  and 
im  not  a  compulGtory  recognifed  by  the  ancient  common  ^v^^» 
Imt  of  this  country ;  and  ftill  lefs  are  a  warrant  for  fabming       , 


'  **  Nor  by 

ttd  caption,  an  extraordinary  dUigma^  which  even  judges  sAtdF 
v&ary  are  armed  with  only  by  particular  ftatute.  warding. 

The  decree  of  the  juftices  can  be  enforced  by  poinding 
*  Printed  regnlttioDt  f«r  the  county  of  Invemdit. 


47%  3VQFFiGfi$^Gmrvai        Booi^t 

DiXik  ^  zv^c^mmii  oply*  la  fome  oow^s  thefe  ffoc«id  oq  • 
AMD  KXB*  cbwfgQ  of  fift^a  dajis ;  in  feme  of  ten,  and  in  others  of  b 
c"Tw*.     j^j^    jj^  ^^  ^  cxecmting  thew»  and  fanhor  j^Mlhii 

Bf  poind-   as  to  poinding  and  arreftment,  will  more  properlj^  U^  smM 

'Smen  ""  ^°  c^P^^^^g  ^^  <^*»^  ^^  conftables. 

Imj^rifiwc        lMPIU4QMMBliT  doAS  npi  foUaw  tb^  dflCTCe  of  ^  Mmk  i 

^^;^^  unlftfib  vMni  in  tlir  fiW^r^Vt  of.thtiff  6Tiiiiiiialju^AUai«  ; 

phcc        it  is  ia(li£l;e4  b]f  M^y  of  puxiiihoi^nit  or  a^  the  oMfliif  '• 

compulGtory  for  payment  of  a  fine ;  or  in  the  ezerdfe  of  ^ 

dieit>r#«Mi/m  >^[^»  th^ 

£fttlier  of  a.haftard,  titt te^iie fiicurity  tkat  ibe  publkM 
^^j^J^^^  not  b«  bimfauttd  wtdi  db  alwent ;  or  the  debMr  mi  Mite 
lMae>i«<^  that  he  ihadl  not  leave  the  jurifdi^a  I6i 
his  creditors.  > 

AccoEi>iiiiGi«T^  fuppofe  decf^  Qbtaansd  for  bfj|;qp(rifi* 
svent,  in  an  action  brought  aftes  the  child  is  able  tfi^^f^  kf^ 
itfelf,  it  is  not  believed  it  could  be  inforced  qAikw^  dlrtk 
by  poinding  and  arreftment. 

But  there'  i%  one  exception.  If  the  liM  oongkideH  boj^ 
for  a  fine  to  the  public  profecjatQrt  and  ds^magcs  to- the  friS 
vate  indiwdualy  it  is  the  gencmd  pra£iic€;  of  Uie  (efliiQMi 
thoiq[h  with  th?  exception  of  (bme  counties  to  imprilpii  ^ 
payment  of  both.  This,  though  it  may  at  ficft  feem  td 
dfifviate  firon^  principle,  is  agiteeable  to  the  pra&iof  of  atb0 
judicature^,  and  indeed  ari&a  from  the  humanity  of 
l^w,  and.  the  apparent  hardihip  that  the  public  fliould  be 
vided'in  a  more  efiefiual  compulGtory  for  obta^nng  f^S 
gient  of  the  fine,  than  the  injured  individual  wbq  bore  tfll 
ezpence  of  the  aAion,  for  obtaining  indenmificatjon*.        ^ 

But  fnppqfe  the  individual  wba  has  been  aflkuUcc^''  ^ 
othcrwife  injured,  inftead  of  having  the  fiinftion  of  the  pre 
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ntar-fifcaPt  conciirrence,  and  concluding  for  a  fine  to  the  j^^J^^^^ 
bSc»  fluJl  bring  the  adion  in  his  own  name  alone,  and  a«o  bzs. 
ndnde  only  for  his  own  indemnification ;  in  that  cafe,  it  ^"^'^"^ 
17  father  teem  he  can  have  no  compulfitory,  but  the  ordi- 
fy  one  of  poinding  and  arreftment. 

ImdsbDi  it  feems  not  free  from  fome  doubt,  whether  a 
oqphint  in  fuch  a  form  would  be  competent  before  the 
Eons  s  before  whom  the  adion  is  competent,  chiefly  as 
sBoe,  or  crinunal  magiifarates ;  and,  of  courfe,  as  neceflari- 
'fiippofing  pubHc  punifhment  as  well  as  private  reparation. 
Idit  is  no  doubt  of  the  competency  of  fuch  a  complaint 
cfae  the  judge  ordinary,  who  has  both  dTil  and  criminal 
■ifliAion.  The  difficulty  arifes  from  the  feffions  not  har- 
■I  civil  jurifdiAion.  Mr.  Hume,  though  he  obfenres  he 
Slid  find  no  initance  of  any  libel  in  the  pure  pecuniary 
>ii  being  laid  in  the  court  of  judiciary,  yet  does  not  go 
^length  of  pronouncing  it  incompetent ;  and  he  obferves, 
a  ^  libel  has  been  raifed,  which  embraces  both  the  pub* 
lie  and  private  intereft  in  its  conclufions ;  here,  though 
die  fiDnner  happen  to  be  difappointed,  owing  to  the  pan^ 
mdF§  pka  of  rts  uJUcatOi  or  a  royal  pardon,  or  an  zfk  of 
indemnity,  or  the  like,  ftill  the  a6lion  has  its  courfe  for 
wcovciy  of  the  profecutor's  damages  and  expences^.'' 
om  this,  therefore,  we  may  rather  conclude,  that  fuch 
UoDS,  at  the  inftance  of  private  individuals,  conclude 
g  for  private  reparation  only,  are  competent  before  the 

^  1b  the  cafe  of  Adamfon  and  that  thitwas  cognizable  in  a  criminal 

ijhie,  8th  and  Z5th  Anguft  1733,  court,  9b  eontingeniiam^  only  with  the 

^  we  libelled    for    an    aflault  public  intereft,  depending  by  proceft 

K  tk  fltftaaee   of   the    lord   ad-  there  at  the  fame  time.    Bar  the 

Vtte  and  George  Home,  the  pan-  lordt,/«jr/  etfewKl,  fent  the  charge  to 

■^fleaded  that  they  had  akeady  an  aifize,  and  fuftamed  this  defence 

^piBiflKd  for  thittrefpaftby  the  at  relevant  to  elide  the  libel  qutad 

■H)^'*uj  of  Brechin,  whereby  hit  vhJiffam  fuUicam  <m\y,  (Humc»vol.t| 

^■iy'iiBftaiice  wit  ezdnded ;  and  c  i,  p.  46.) 
^^tbefrifue  inccrcll  of  dmageiy 

rtLL  S 
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DICftKB 
CUTlQlf. 


wooIdW  compfstOKt  before  thsK  0Q\irt  to  <he  cflje^  o£  ^ 
mOuneAt* 

No  decree  can  be  pfit  ^^  d^QiftioQ  till  it  bf  f^tr^^g^^ 
that  i8|  a  copy  of  the  decree  (or  of  the  whole  procedurCt  ^ 
th^  party  imy  wUh  ir»  or  tbo  n»l¥re  oC  tbfi  (Kiuft  rg^miA  K 
made  out  and  f«bfcf ibed  by  the  cl^k»  and  CiWaimiv  i  ^ 
ccpty  as  the  varraat  for  execution,  l^f  ihiB  ftatiM  2  Qii^| 
chap.  96»  U  waft  prQr!(ted»  t;h»tr  ^.  ^o4  totj^  iplffot  Am 
no  peffim  cr-fetfona  vhatfoer^i^:  iflMt  ihiiH  bn  fm 
YiAed  bjr  any  cml  magifbate^  or  oowt  of  jndicami 
within  that  fort  of  Great  BritaMi  called  ScQUtmdt-li 
any  crirncy  unpovtiog  a  capitaU  oe  ^y  other  idoqpMl 
puniihineaty  may  be  gricnrod  fay  the.  OTC&tbafljy  stfOfi^ 
tioa  of  fnch  isntcacCy  without .  aihiwh^  tune  fbr:4fi 
ylicatioQ  to  h|s  majefly,  or  to  lib  hein  and  faredftm 
for  hia  or  dieir  gmcipas  pardo^i }  bo  it  ena&ed.  by  dM 
authority  afprefiudi  that,  fron^'and  after  the  fitft  daj 
of  June  one  thoufiind  feren  hundred  and  twenty*lifie,  m 
feutence  or  judgment  of  ^y  ciTt)  magiftvateoflr  oeuatoi 
jodiGature»  importing  a  ea^al^  ov  any  corporal  punUi 
menti  if  pronounced  in  Edinburgh,  or  any  other  past  ol 
Scotland  to  the  fouth  of  the  Frith  of  fiver  of  Foith»  flndl 
be  put  in  eiecution  within  lefs  than  thifty  dsya  aftev  ikl 
date  of  fuch  fentence ;  and  if  pronou^ed  in  any  plao0<ti 
the  northward  of  the  faid  Frith  or  river  of  Forth,  fliaft  bH 
put  to  execution  within  lefs  than  forty  days  after  the  daft 
of  fuch  fentence:  ProTided,  neverthele(s,  diat  noddM 
herein  contauned  (hall  hinder  or  difable  the  courts  C|C  jl^ 
dicature^  or  any  other  ciril  magiftratey  within  Sroltondt  tc 
commit  to  gaol,  and  detun  in  cuftody,  in  order  to  triat 
or  in  order  to  the  execution  of  fentences,  ^$  dv^  by  Im 
might  have  done,  before  the  making  of  this  %&•**  ^ 
this  long  delay  being  found  taoubleGMne,  and  m  dilhoOiy 
ment  to  the  trial  of  petty  ofiendersi  it  was  abridged  If  tfm 
ftatute  3  Geo.  II|  c«  321  whioh  alfews  die  infli^g  <» 
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liaMimffir  ihort  of  death  or  demembration,  after  the  ex-  ,,,c&bb 
inuoo  of  eight  days,  or  of  twelve  days  from  the  date  of  ahd  ex£- 
JB^pDCOt;  as  it  is  pronounced  to  the  fouthward,  or  to  the  ^°''***''^'' 
ndiward  of  the  Forth ;  fanng  always  the  right  of  apply- 
if  to  the  court  of  jufticiary»  who,  or  any  of  them,  may 
%die  ezecndon  of  any  fuch  fentence  of  an  inferior  judge 
ivthe  fpace  of  thirty  days,  if  there  be  caufe  for  fuch  an  in« 

ttfOOtlOfl* 

OL  Tbb  decrees  of  the  feffions  of  the  peace,  where  fta-  ^  3. 
Mi  las  noc  provided  otherwife,  are  reviewable,  like  other  ^''^''^' 
iifaioc  judicatoriet.  Either  the  defender  or  purfuer  may 
kia|  the  judgment  under  review.  The  private  profecutor 
■17  do  &,  even  on  the  footing  that  the  punifhment  is  not 
MUcat  W  vhdi&am  puHicam.  But  whether  the  fame 
foper  bckmgt  to  the  public  profecutor,  who  may  be  thought 
tohaitdifdiaiiged  his  duty,  by  raifing  and  profecuting  the 
Bd  before  the  competent  court,  and  fhould  acquiefce  in 
Adr  judgment,  has  appeared  to  fome  more  queftionable. 

It  nuiy  be  proper  to  begin  with  appeal,  the  only  method  -^appxal 
bj  vUcfaj  of  oldi  the  judgments  of  inferior  courts  could  be  ^vaet»« 
iMght  under  the  review  of  the  fupreme  tribunals.  iiiuoni. 

Tri#  judgment  of  a  common  feflionsf  of  the  peace  is 
lini|ht  under  review  of  the  quarter-feffions  by  appeal, 
vUi  does  not  ftc^  procedure,  if  the  fentence  appealed 
^  he  only  interlocutory.  The  juftices  may  proceed -to 
''Kfiinflung  of  the  caufe  by  fentence,  though  not  to  execu^ 
^  tin  the  determination  of  the  appeal '.  An  appeal  is 
^  canpctcat  after  eiecution. 


p.  304.     Mcldmin.  **  tence  $  but  that  if  agaioil  fuch  fen. 

.  X746»  TIccCTnlwr  as*  "  tcnce  an  appeal  be  entered,  thej 

*1WlBidi«tse  of  spinioB,  that  an  ■*  (hould  adniit  the  appfal,  and  not 

^"iNts  ilMqMn«4cftoaadoef  **  proceed  to  c»(Bcution  till  the  fiilDg 

^^tbtjvfticcs from  proceed.  "b^difipifiKd,"- 

Sa 


^7^  Tie  Otticzs  hi  Gcfieral^        Book 

nEv*^      ^^  appeal  may  be  taken  from  a  meeting,  either  of  the  cd 


UtTICJA- 


tlYld 

AF^iAL  TO  mon  or  quarter  fe(fions>  to  the  circuit-court  of  jufticiary» 

TBI  CI»*  ' 

CUIT- 

•  couKT  or  Bt  the  ftatute  izo  Geo.  II,  an  appeal  may  be  taken  to  I 
next  court  of  jufticiary  againft  any  final  judgment  of  an  i 
ferior  judge  within  the  bounds,  not  inferring  death  or  c 
membration ;  or  in  civil  caufes,  where  the  fum  or  fubjc 
does  not  exceed  i2l.  (lerling.  The  words  of  the  ftatute  i 
not  make  any  di(lin£lion,  whether  the  appeal  be  taken  to 
circuit-court,  aQually  at  the  time  ordained  to  be  faoUen,  ti 
to  the  judges  nomifiatim,  who  have  been  appointed  to  In 
it,  or,  before  any  fuch  appointment,  to  the  judges  indefiniti 
ly,  who  (hall  next  hold  fuch  a  court  for  that  diftridl  *• 

The  reafons  of  the  appeal  to  the  circuit-court  rnuft  t 
lodged  with  the  clerk  of  the  inferior  court  within  ten  dij 

*  Hu«e,  Crim.  kw,,  vol  iv,  c.  iR.  fterlin|^     On  the  loth,  the  Ml 

Some  argument  on  this  point,  but  no  ftfates  found  the  complamt  wAi 

decllion  took  place  in  the  cafe  of  competent  on  the  merits,  nor  in  fi 

McMillan,  who  being  prohibited  by  per  form.    Therefore,  refofei  to  fi 

the    magiftratei   of   Glafgow  from  tain  the  fiune,  and  allows  eatnft 

working  at  the  tailor  buiinefii ,  with,  the  fentence  complained  to  go.' 

•ut  entering  with  the  incorporation;  four  free  days  after  intimitioa  hs 

and   appealed  to  the   circuit  coort,  of.    A  petition  and  complaiBtf 

which  was  ferved  upon  the  purfuer  prefented  to  the  court  of  juftioB 

on  the  4th  of  Odober.    The  appeal  pleading,  that  the  appeal  was  Rg 

was  addrefled,  not  to  the  judges /to-  Ur  and  competent,  and,  at  MBfif 

mimoim^  who  were  to  hold  the  next  that  the  magiftrates  could  MtC0 

circuit,  which  was  not  then  appoint*  petentlj  judge  of  its  compctcBcy 

ed,  nor  generally  to  the  lords  of  the  regularity.    The  court  icfaiBd  ^ 

circuit,  or  fuch  as  (bould  officiate,  but  delire  of  the  petitioo  at  tncottftl 

to.,  the  juftice-gtneral,  juftice-ckrk,  and  groundleft,  and  Honnd  tl|e  p! 

and  lords  eommiffioners  of  jufticiary.  tioner  liable  in  expences ;  1791; 

Ttk  Odober  ;  the  purfuer  prefented  July.    Mr.  •  HraM  remafkt,  tN 

a  petition  to  the  magiftrates,  praying  there  was   any  thing   wreag, 

them  to  allow  their  fentence  to  go  complaint  feE  to  be  bumIb  to 

out,  both  in  refpeA  of  the  irregulari-  judges  on  the  neic  drcttit  ayM 

ty  and  of  the  incompetency  of  the  Glafgow,  wK»  were  to  be  jvdjp 

appeal,  as  neither  concerning  a  mat-  the  appeal  ji  M/  broiigli^ 
ter  tfimiiMli  otri  if  €iTil»  aiuter  1^ 
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iifierthe  date  of  the  fcntence  5  and  a  copy  of  them  giTea  to^^^-^^ 
Ac  other  party,  or  his  procurator,  at  Icaft  fifteen  day*  be-  A>f«At. 
fare  die  time -of  holding  the  circuit-court ;  and  caution  mud 
befband  alfo,  at  entering  the  appeal,  to  abide  the  judgment 
of  the  drcuit-court,  and  pay  the  cofts. 

It  may  fometimes  happen,  that  the  purfuer  when  he  is  the 
appellant,  may  wiih  to  fecure  the  defender's  perfon,  tli^r  he 
■ay  not  efcape  fuch  feverer  punifhment  as  the  higher  court 
dioofe  to  infli£l ;  in  fuch  a  cafe  he  has  the  ordinary  renriedy 
titmi£taiionefitg£  warrant,  which  will  be  treated  of  aifler- 
wardt*. 

The  ientence  of  the  circuit-court  is  not  fubjed  to  re- 
mr ;  but  cafes  of  difficulty,  with  the  grounds  of  doubt^ 
aiy  be  remitted  to  the  whole  judges  of  the  court  of  juiti- 
cbiy* 

b  a  perfon,  after  lodging  an  appeal,  does  not  attend  to 
fcBow  it  out,  fo  that  proteftation  is  admitted^  that  is,  the  de- 
cree appealed  from  remains  in  force,  the  appellant  is  not 
jRchidcd  from  bringing  the  matter  before  the  other  courts, 
if  be  pfCYioufly  indemnify  the  other  party  of  the  expence  of 
vetppeaL 

!•  Advocatiok  was  originally  the  remedy  where  the  iUfoc«tion 
jidge  was  thought  partial  or  incompetent,  or  refufed,  or  de- 
hfd,  to  give  juftice.   It  is  now  ufually  reforted  to  any  time 


*  Mr.  H«Bie  meadoiit  mn  inftance  an  appeal,  for  damages  alfo,  and  cs- 
^ikottUiWBa  granted,  in  the  cafe  pencet;  and  at  the  period  of  the  con- 
it  tprofccttioo,  by  one  Stewart,  and  finement  had  nearly  eiapfed,  iaiAed 
^ttblof  the  iheriff-court,  againft  for  warrant  to  detain  his  perfiM  till 
]«Ki  Collar,  for  an  aflault. .  The  he  (honld  find  caution  jwMfU  ^ 
taff  fa*tfrKTd  the  defender  to  be  jmStaitm  filvi.  He  wat  ordered  tii 
^tifaiied  for  one  month.  The  pro-  find  caution  yadKoa^/. 
^Bcvor  made  a  claim,  in  the  form  of 

S3 
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RcTiBw—  b^<^^  extraA>  even  after  a  definitive  fentence  has  bcea-.p 
ArrxAL.     nounced  to  obtain  redrefs,  where  the  judge  is  thought  (in  i 

law  bnguage)  to  commit  iniquity,  orpronoonce  an  errona 

decree. 

Doetidvo-      Advocation  ftops  further  procedure    in  the    infer 
pmeduref  court,  whether  the  feiitenct  complained  of  hcintetloctU 
or  definitive. 

— tuiPKN.  When  the  caufe  is  concluded  1>7an  ezMfied  foitett 
iiKDuc"^  or  decree,  the  proper  remedy  is  fufpenfion,  or  rduBk 
7ioir.  The  latter  is  the  only  remedy  after  execution.  Thusa'COi 
plaint  being  brought  upon  the  24  Geo.  II,  c.  34,  the  ok 
jfiftraites,  as  juftices  of  peace  urithiki  the  •royalty^  ioA  i 
I  party  4I.  fterUng,  to  be  levied  hy  diftrefs  sad  (Ac  iiii 
goods.  The  party,  after  pa^ying  the  'fiiie,«farom|ht  the  mUk 
before  the  court  of  judiciary  by  appeal.  <<  The  ooMit 
*^  judiciary,  in  refped  the  appellant  had  already  paid  4 
**  fine,  dUmifled  tiic  appeal,  refetviog  to  briag  a  idta 
^  tion  ».'* 

Reductions  'do  not  appear  to  have  ever  been  iMttfli 
in  the  court  of  judiciary,  which  has  no  perttumeot  fillh| 
Advocation  and  fufpenfion  are  the  modes  of  bhcainiagl 
review  either  of  the  court  of  feflion  or  the  judiciary  oooi 
of  the  latter,  in  all  cafes  where  the  jtrfliees  mSk  'ktm  'cnMi 
capacity,  inflicting  either  a  pecuniary  fine  or  other  piaiMi 
ment ;  of  the  former,  in  all  cafiss  whatever,  s«t  odf 
decrees  awarding  pecuniary  fums  to  private  individiii 
but  even  of  fines  and  other  puniftments  iaflidled  4ul  vmi_ 
4am  fmilkam;  that  tribimai  havh^  a  gen^nd  fupeifam 
ence  over  inferior  courts  in  the  cafe  of  all  fuch  ofiences  a 


^  Tliii  miift  mean  the  comt  of  fctfioi),  which  it  the  only  eoiit|Kl 
court  for  redu^iont.  % 
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Ankn  as  fall  under  the  notion  of  breaches  of  the  police  * ;  ^^^^  ^^ 
ad  Mr.  Fdrbes  has  reported  fereral  cafesi  where  fines  im- 
jM  by  the  juftices  were  reftrided  by  the  fupreme  court  as 
ODDibitAnt  ^•- 

— IXTEA- 

1m  numy  of  die  caufes  which  are  competent  before  juflL.  oedin art. 
lb  of  fCMXf  the  kgiflature  has  thought  proper  in  fome 
CI&8  to  make  the  fentence  of  the  juftices  final ;  in  other 
Cafesi  to  make  them  only  reviewable  in  the  manner  prefcrib- 
cd  by  the  particular  ftatute. 

Tbos  the  review  of  the  qurter-feflions  is  excluded  in  all 
mtten  rebtive  to  die  excife  and  cuftoms*  This  was  not  ■ 
loy  early  vaderftood.  The  iSeffions  were  long  in  ufe  to  en- 
fcttaiB  thofe  appeals ;  and  Mr.  Forbesi  where  he  fays  in 
fvife  BBtteft  the  decrees  of  juftices  are  final,  means  only 
teOBdade  the  review  of  the  court  of  feflion»  not  the  reidew 
rf  fhft  ^paarter*ieflhins ;  for,  he  obfiervesi  the  court  fuperfed- 
cj  extraAing  their  own  decree  for  a  certain  time,  that  the 
h^taien  might  apply  to  the  next  meeting  of  the  quar- 
lQ4efioiu  for  redrefs.  But,  agreeably  to  the  practice  of 
blland,  the  matter  has  long  been  fixed,  and  was  laft  de-^ 
in  the  cafe  of  the  coUef^or  of  excife  at  Aberdeen 
Qcoige  Mollyfon  ^.  The  jurifdi£lion  of  the  juftices 
■  cieife  imtters  does  not  originate  from  the  common-law 
Ittve  (fo  to  fpeak)  of  this  magiftracy,  as  created  by  the 
pwral  ftatutes,  but  from  particular  ena£lments,  which 
inft  be  its  meafare ;  and,  of  courfe,  if  no  power  of  review 
keeiprefsly  given  to  the  quarter-feifions,  they  cannot  inter- 
fat  On  the  (ame  principle  the  fentences  of  prefbyteries,  in 
in  cnrcife  of  thdr  powers  with  regard  to  parochial  fchool- 


KeiT  aod  Agnet  Shaw       b  1700,  Jan.  19 ;  Judlcei  of  Wif  r 
Vnft  Malbcw  Haji,  19th  Novem*    toofhire  agaioft  Martine»  Ac. 
^1774-    Wallace,  Decifionp.  <:  March  7, 1798.    FacQoL 

S4 
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RE^«^w—  «**ftcro,  under  the  ftatute  1693,  c.  22,  arc  not  review 
txTRAOR.  by  the  fuperior  chufch  courts*. 

OINAKT. 

In  other  cafes^  agaiui  the  appeal  is  to  the  quarter-fe 
alone»  and  can  go  no  further.  But  the  particular  infti 
of  extraordinary  review,  will  fall  more  properly  to  b 
ticed  under  their  refpe£iive  heads.  The  extraordinai 
view,  obtsdning  in  the  cafe  of  the  fmall  debt  a£^,  b 
mode  of  redu&ion  before  the  court  of  feflion,  has  bee 
ready  explained. 

Eztraordi-  BuT  the  prcfumption  is  always  in  favour  of  the  reyi« 
notprefum-the  fupreme  tribunals,  which  the  country  has  beet 
^  cuftomed  to  look  to  for  proteAion  againft  the  ignoran 

prejudices  of  local  juiifdi£lions.  Hence  it  was  found, 
the  words  of  the  ftatute  18  Geo.  I,  impowering  juftio 
peace  to  hear,  znd ^fiaUy  determine  and  adjudge  ofieno 
deftroying  trees  and  planting,  do  not  exclude  the  reric 
the  court  of  feffion  ^. 

In  like  manner,  even  where  the  feffions,  or  other  id 
functionaries,  are  declared  not  to  be  reviewable  in  tfa 
ercife  of  their  ftatutable  powers,  yet  redrefs  is  to  be  ol 
ed  from  the  court  of  feffion,  in  cafes  of  unforefeen  di£ 
ty,  for  which  no  proviGon  is  made  ^  ^  or  where  the  pc 

• 

*  26th  Not.  X793,  Macculloch  a-  peal  was  lodged  with  the  ^ 

giinft  Allan.  feifioot  of  both  the  coontiei 

t>  loth  March  1754,  Buchanan  a-  gave*oppofite  judgmeotiL   Hu 

gainft  Towant.    Fac.  CoL  being  not  otherwife  extricabl 

^  As,  for  example,  an  ad  palled  in  court  of  feffioo  **  repelled  the 

the  26  Geo.  II,  for  repairing  a  road,  "  tion  to  the  competeBcy  ;**  a 

running  partly  through  Lanarkihire,  "  termined    the    dircdioo    c 

and  partly  through  Dumbarconfliire.  **  road.'*    i8th  January  X764 

The  truftees  differed  about  the  di-  fel  againft  Trufteet  for  repair! 

region.    The  appeal  by  the  ftatute  roads   leading   to   Olaigow, 

was  to  the  qnartcrwfcffioiis.    An  ap-  Coll. 
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gm  ij  the  ftatate  have  been  exceeded,  as  happened  in  the  j^i^y^,^^ 
de  of  commiiEonersy  under  the  19  Geo.  Ill,  adjudging  a  ketraor-* 
nn  bejond  the  age  to  the  army  *  ;  and  in  the  cafe  of  the  '""^^^' 
(OBimffioiiers,  appointed  hj  ftatute  35  Geo.  Ill,  c.  9,  in- 
Wog  an  apprentice  as  a  volunteer  for  the  navy  \ 

*%Sdi}vait  1779,  Patnllo  agaunft        b  Jaa.  29, 1796,  Cunniogham  ind 
firWillia&MaiwelL  Fac.ColL  Simpfon  agalnft  fir  George  Home. 

Fac.  CoJL 


CHAP.  Vlli, 


4 


Of  ConftabUs. 


{ X.      M*  '^T^HE  conftable  was  an  officer  of  great  powers 

ml"^''  JL    high  rank  in  feudal  times* ;  a^  appears  h 

cfNEKAL.  the  laws  of  Malcom  11,  which  mentbn  his  feesytoh 

been  early  known  in  Scotland.    The  20  Geo.  II9  aboEil 

the  heritable  conftabularies,  excepting  that  of  high  conftal 

which  is  hereditary  in  the  family  of  Enrol* 

The  lord  high  conftable  attended  on  great  occafions 
the  king's  coronation,  and  the  like  %  regulated  all  mattec 
chivalry ;  and  beGdes,  jointly  with  the  marifchal,  had 
preme  itinerant  jurifdi^ion  in  all  crimes  committed  wii 
a  certain  diftance  from  the  court. 

But  our  bufinefs  is  to  explain  the  office  of  thofe  cofi 
bles  wh0|  while  they  are  themfelves  cpnfenrators  of 

*  The  word,  aca»rding  to  Lam.  the  French),  from  the  Latin 

hard,  is  derived  from  the  Saxon  i».  foMi^  an  officor  ndl  i*  the  tm{ 

miqf^fcfr/,  the  ftrengA  of  the  hing.  fo  called  from  kit  RfllMim  Ml 

dom;  BceorliDf  toSpenman^Coirel,  menu, and otharfcaftitfsnMbl 

Bmcknonf )  (fhttmnih  nit  MitdiUBi  of  iifse  pdrcnuM  Ml 
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fewc^  vtt  emirfoyed  for  carrying  into  efitsd  Tsrious  ads  of  ^,  ^J^  ^^^ 
filament,  and  are  the  proper  officers  for  executing  the  net  im 
vanants,  decrees,  and  orders  of  juftices  of  peace.    This  ®*"**^'" 
IcMrer  cooftabtefliip,  fays  Lambard^i  ^*  was  at  firft  drawn 
"  and  fetched  from  the  other  $  and  is,  as  it  were,  a  very 
*  finger  of  that  hand." 

BoT  Ae  conftablci  diough  fallen  from  his  ancient  gran- 
Jev,  yc^  having  duties  fo  various,  difficult,  and  important,  is 
till  an  officer  of  great  tnift  and  refpe&ability,  whofe  defi- 
QCDcy  in  knowledge,  or  decifion,  or  a£tivity,  not  to  fay  fide- 
Htjfi  muft  be  attended  with  much  detriment  to  the  commu- 
oi^f.  ConftaUes  have  important  duties  to  perform  in  the  ^ 
aentien  of  die  laws  relative  to  mod  of  the  branches  of 
foKce;  thofe  relative  to  religion  and  morality,  trade  and 
flioi&iduret,  and  almoft  every  other  department  of  law  of 
vlUi  dm  work  treats.  The  explanation  of  thofe  duties 
M-be-fiHiad  under  their  ttX^zQCmt,  chapters :  at  prefent  it 
tB  be  riboeflary  oidy  to  notice  fome  things  relative  to  the  of* 
N^^in  general, 

n.  Constables  are  appointed  half  yearly  by  the  quarter-      $  %^ 
ieffions  of  the  refpe£live  counties.     The  manner  is  fo  parti-  *•**•"■» 

*^  *  OF  CBOOf« 

tohily  deferibed  by  the  general  ftatutes,  as  to  require  little  ino  con. 
^rther  ezjiianation  *>.    The  juilices  are  direded  to  choofe  *"'*■*•■•• 
t«o  at  kaft  in  every  pariA,  or  more,  according  to  thcSr  dif- 
cietioii,  having  confideration  of  its  extent.    In  great  towns, 
Aewiie,  not  being  cities  or  free  boroughs,  they  are  to  ap- 
point a  fufficient  number  of  conftables;  but  in  all  royal 
bonmghs  and  free  cities,  magiftrates  are  to  choofe  them,  and 
^are  to  endure  and  to  be  changed  from  fix  to  fix  montlis* 
And  whoever  (hall  refufe  to  accept  this  charge,  or  to  give  pjn^f^f_ 
Witttth  for  the  faithful  execution  of  the  office,  may  be  im-  »cceptiojf. 
pifoned  and  fined  at  the  difcretion  of  the  juilices  of  peace  Oath. 

'  Of  Coo^blci,  V.  b  See  Appendts  I,  p.  hxr. 


not 


ft84  7%^  Offices  m  General.         Book 

theVap-  ^^  ^^^"^  '^^^  fitting.    The  conilablesi  upon  entering  to  tte 

POINT.       office,  take  an  oath  defideli  ^. 

MINT. 

S  3-  III.  Constables,  therefore,  z€t  either  in  Tirtne  of  diQ 

Toii"oV^"  ^^"  powers  as  confervators  of  the  peace,  orasofficerao 
THc  PEACE  the  jullices  ;  their  duties  in  both  capacities  are  very  diffiofi 
ly  dated  by  the  general  ftatute  ^.  Conftabies  are  not  men 
tioned  in  the  (latute  of  queen  Anne,  5,  c.  6.  But  there  i 
no  reafon  to  doubt,  as  lord  Gardenftone  remarks,  that  i 
was  intended  to  enlarge  their  powers  as  well  as  thofe  of  jof 
rices  ^. 

Without  a  As  coufervators^  of  the  peace,  and  without  any  warraoti  i 
is  the  duty  of  every  conftable  to  interpofe  in  cafe  of  «r 
breach  of  the  peace  committed  in  his  prefence ;  and  to  tf 

Afifnjf.  reft  any  man  who,  in  his  prefence,  (hall  make  an  afiiny  t 
aflault  upon  another,  or  fhali  threaten  to  kill,  beat,  or  hid 
another,  or  fhall  be  ^^  in  a  fury,  ready  to  break  the  peace  ^ 
But  where  perfons  barely  contend  with  hot  words,  withis 
any  threats  of  perfonal  hurt,  it  is  faid  he  can  do  no  oK 
than  command  them,  under  pain  of  imprifonment,  to  ar^ 
fighting  •. 


The  conftable  thus  is  intrufted  with  a  power  orer  ad 
^ff  ^V'  ^*^  breaches  of  the  peace.   He  may  fupprefs  even  thofe  0 
contending  of  violence  by  which  he  himfelf  is  a  fufierer.    If  an  aflS 

mctcXjytm 
kot  wordt. 


contending  ui  viuiciic;c  Dy  wiiicii  11c  iiiiiiicii  15  ii  luncrcr.     ii  an  avv 

E!t  w'Sdl  ^^  tazit  upon  the  conftable,  he  may  not  only  defend  hk' 
felf,  but  may  alfo  imprifon  the  ofiender  in  the  fame  mars 
as  if  he  were  no  way  a  party  ^« 


And  if  an  afiray  or  tumult  be  in  a  houfe,  the  confkfl 


*  See  the  form  in  Appendix  L^-  p.  S6.    BorOt  «.  Arrcft.     Hawl 

p.  Uiv.  P<  137* 

b  Appendix  I,  No.  VIII,  part  ii.  ^  Hawk.  ibid.    Bam,  mwu  A0 

c  MS.  vce  Affray.  p.  19. 

d  Dalton,  c.  i,      4.    Hak^  Hift.  f  Hawk,  and  Bum,  ibid. 
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WBf  beak  open  the  doors  to  preferve  the  peace  *»  or  even  coNtBiViM 
tolop  anf  Afoiderly  drinking  or  noife  in  a  houfe  at  an  un-  Toas  or 
fafiinble  time  of  nighty  efpeciaily  in  inns,  ta?em8|  or  ale^  ^"'  ''^°* 

Burn  adds,  after  Hawkins,  that  if  afTrayers  fly  to  a  houfe,  in  pnrfoit 
ad  the  coni^ble  follow  with  freOi  fuit,  he  may  break  open  ^^^^^1^^ 
the  doors  to  take  them.    Mr.  Hume  obferves,  there  is  no 
aidiority  in  our  law  to  warrant  a  conftable  to  break  open  «  ^.^  ,^ 
doQis  in  pnrfuit  of  one  who  flies  after  committing  a  br^udi  orscotland, 
rfdic  peace.    The  aa  1617,  c.  8,  rather  direfts  Wm'<>rfiJS^ 
tflif  nUke  of  the  mqfter  of  the  houfe,  that  he  may  be  afteriuaris  c.8. 
(Uleitgtd  far  bis  contempt  in  refufing  admiJfUn.    But,  agree- 
ably to  the  above  obfenration  of  Lord  Gardenftone,  it  ap- 
fcars  that  the  powers  of  Englifli  conftables  were  communis 
cated  toScottifli  conftables,  fo  far  as  relates  to  the  prefenration  ^!]^^^ 
of  the  public  peace.    Be  this  as  it  may,  there  is  no  doubt  he  ">  purfuit 
najr  break  the  doors  of  any  houfe  in  purfuit  of  a  murderer,  derer. 
nAber,  or  the  like  criminal. 

To  juftify  the  conftable  in  making  a  violent  entry  into  Maft  fiift 
aiy  houfe,  and  this  holds  equally  though  he  bear  a  written  ^.™^  *<^ 
vamnt,  he  muft  firft  depiand,  and  be  refufed,  admittance,  * 

iod  maft  notify  who  he  is,  and  the  purpofe  of  his  coming  ^. 

It  is  the  proper  bu(ine&  of  a  conftable  to  keep  the  peace,  Onlf  does 
ttd  not  to  punifli  the  breach  of  it.  He  has  no  P<>wcr,  ^JJ^^ 
tbdoie,  to  arreft  a  man  for  an  affray,  or  breach  of  the  of  thepetor. 
ftice,  out  of  his  own  view,  without  a  warrant  from  a  juf-  ^^  ^^ 
<Ke,  unlefs  a  felony  were  done,  or  likely  to  be  done  ^.  He  an  ^A^yer 
«ianot  read  the  riot  aft.  Neither  can  he  require  furety  of  ^JJ^  ^. 
dte  peace,  unlefs  the  oflTence  be  upon  his  own  view,  and  not  ^Boce* 

'  1  m^k.  137.    Bum,  Affraf ,  p.  ^  Hume,  ibid. 

'''  ^  I  HawL  p.  1 17*    Bun,  Afi«f, 

^  *  H.  H.  p.  95.     Burn,  Arrefl.  p.  ^o. 
«*««»,  ToLiif,  p.  iiS. 
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.«A.^.m  if  it  be  cpnunitted  out  cf  his  idit  ^  for  he.  canni^  tAtt  ai 

▼ATOEs  or  man's  oath  that  he  ig.  afraid  of  deaUv  becaulb  he  ut  net  m 

TJi&rBAGSj^^  of  record.    Hence  the  oUigaA^  taken:  b)r  himfitaS 

be  in  his  own  name,  and  not  in  the  king's  name^  and  tfci 

fame  (hall  be  certified  to  the  feflions  of  the  peace  *• 

* 

May  call  ^  CONSTABLE  fs  not  onlf  bound  to^  intevfm  UniiBlf  i» 
for  the  aC  amfiiiig  thofc  who  oommit  a^  breach  of  the  peace^  or  odae 
^ll^w^^  oflbnct^  bttt  may  call  for  the  affiftaace  of  the  bjrftuukM^ 
4pum(%.  ^^  are  puniibaUe  by-fine  and impnibniiiem^  i^  tfceyiew 
fiife  to  affift  htm  \ 

Powenof  III  li]^  maBii6r»  without  any  wammt.  the  oonftabk  is 
tname.  efi^powersd  to  fetxe  gfflie$^  vs^aboadsy  and  ftordy^  b^^ 
5^»«^  gars,  by  the  17  Geo.  II. 

A  GONsiUBLB  may  apprdiend  a  defintCTi  and  bnog  Um 
before  the  ne»l  juftice  of  peace^. 

What  is  to      The  conftable  may  carry  the  offendeTi  whom  he  has  af- 
ter icreiu  '  reftod,  immediately  beibve  a  jufticci  or  he  may  imprifon  him 
of  his  own  authodty  for  a  reafbnable  dme,  till  the  heat  ihrik 
Majhe  im.  [^  Qjf^g ;  aad  alfo  afterwards  detain  him  tiU  he  find  facw' 

pruoohim  '  j         *• 

cf  hiaown  ty  to  keep  the  peace^  If  the  conftable  or  his  watdthails 
crm^lie  ^^"^^^^  afihiycrs,  or  perfons  drinking  in  an  ale-houfe,  dif« 
cavykiaiL  orderly)  at  aa  anfisalbnable  time  of  nighti  he  may  put  the 
ly'S^as  pci^^*  ^  ^  ftocks,  or  in  prilbni  till  the  heat  of  thieir  pe£» 
jiA&Mb  fioa^  or  intempcvaace,  is  o?er^  tbnsgh  he  deliver  tbgm  afiff^ 
wmrdsg  or  tiU  he  can  bring  them  before  a  juftice  '• 

BoT  it  ficeois  he  has  no  power  to  impriibn  offenders  Ibr 

*  Cro.  Elis.  p.  375,  376.    Bum,  d  x  Hawk.  p.  137.    Bnn,  p.  1% 

««r#  ConiUble,  p.  468.  Afiay. 

t  Bam,  Aftaf,  p.  29.    x  Hiwk.  *  s  H.  H.  p.  95.    Bom,  Arrcft,p> 

f.  1^7*    a.Hawk.  p.  75»  XS9« 

•Tjtler. 


CWH MBit  for 

trial, 


Cf.m. 
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ayocherpuipofe;  for  he  c^uamot  commit  the  oQeiuier  t»A,J|;^|,||^ 
pit  ta  ftaad  trial  K  TATfti  ^r 

IiQKD  KxLiPSItBAM  xtfostst  that  m  the  cafe  of  Meldriun^ 
1)1^  Dec.  13s  the  lords  weye  of  opinioo  that  a  conftabte 
Bjght  of  him&If  apprehend  and  commit  in  order  to  piaX 
far  a  crime  without  any  warrant  from  a  juftice.  This  cafe^ 
bfCfSTy  u,  Mr.  Hume  obierves»  did  not  call  upon  the 
jidgei  to  decide  that  point ;  and  the  iaftru&ions  in  thfi 
pnend  ftatutcs  161 7  and  1 661,  as  much  as  the  Englilh  au- 
tlorities^  would  appear  to  intimate  the  contrat}!. 

IV.  Tbb  conftablca  are  the  proper  officers  of  the  jufti^ .   ^  ^. 
ctt  of  peace^  by  whom  they  are  appomted^  as  well  as  re-  ciks  ot 
novoUe  and  puniihahlc  in  cafe  of  mifdemeanour.    SoJustigss. 
modi  are  they  the  peculiar  and  appropriate  officers  of  jufti- 
CCS  of  peace,  that  where  a  llatute  authorifes  a  juftice  of  the 
pace  to  coovtA  a  man  of  a  crime,  and  to  levy  a  penalty  by 
nnant  of  diftrefs,  without  faying  to  whom  fuch  warrant 
flnS  be  dire&ed,  the  cooftable  is  the  proper  officer  for  ferr^ 
iB|  facb  warrant,  and  indictable  for  difobedience  ^.     In  Kke 
r,  if  an  aft  of  parliament  dirc£l  a  juftice  to  grant  ^ 
t,  and  doth  not  hj  to  whom  it  (hall  be  dire£led,  by 

<ttfainenoe  of  law  it  is  prefumed  to  be  to  the  conftable,  and 

itGtonot  be  directed  to  the  fheriiF^  unlefs  fuch  power  is  given 

iitkaa^ 

It  is  thus  the  buGoefs  of  conftablcs  to  execute  citations  Citations, 
of  ucj  claim  or  complaint  before  the  juftices ;  to  cite  wit* 
^  m  thofe  cafes ;  to  execute  arreftments,  poindings^ 
^vnots  of  diftreft,  &c. 

b  the  defender  can  be  found  perfonally,  the  conftaUe  F^j^ff^ 

Ijraoad. 
'  I  Hawk,  pw  137.    Bun,  A£Enj,  p.  19. 

^  %  Hawk.  361.    Barn,  v»  ConlUblc 

* L.  Rsjiii.  p.  119s.  sSaflcpiiSi.   BuiL  fw  Wsrrast. 
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At  ^ri-  ^'^  8^^  ^^  ^^  ^P7  ^^  citation.  If  he  cannot  be  foi 
<^ns  •'  the  conftable  (hall  leave  the  copy  at  his  dwellins-houfe  ^ 
his  wife,  fervant,  or  other  perfon  living  in  family  with  1 
If  he  cannot  get  accefs  to  the  dwelling-houfey  he  (hoald 
ter  fix  audible  knocks  at  the  door  of  the  houfe,  leave  i 
the  key-hole. 

02^,^2^  ^      If  witne£E»  are  to  be  cited,  he  moft  give  each  of  the 
wftneflet.    (hort  copy  of  citation. 

If  the  defender  has  any  witnefles  to  adduce  on  his  i 
it  (hall  be  competent  to  the  conftable,  on  the  defender ; 
ing  ham  a  note  of  them,  to  cite  them  to  the  faid  die 
meeting  |  ^  to  bear  leal  and  fouthfaft  witne(&ng  for  the 
**  fender  in  the  claim  or  complaint  at  the  inftance  of  4 
«  againft  C  D.*' 

But  conftables  are  alfo  employed  in  carrying  the  dec 
of  the  juftices,  when  pronounced,  into  exectttion«  We  I 
already  obferved  that  their  decrees  are  no  warrant  for  «fi 
warding f  or  letters  of  homing  and  caption.  They  are  car 
into  ttkCk  hj  arrjfhneni  and  poinding  ;  whereby  the  cred 
may  afieA  the  debtor's  moveable  (perfonal)  property,  in 
der  to  obtain  payment  of  the  fums  found  due  to  him. 

iltrdbnent.  Br  arreftment,  is  fometimes  underftood  the  fecuni 
criminal  perfonal  for  trial ;  but  here,  we  underftand  I 
the  order  of  a  judge,  by  which  he,  who  is  debtor  in  a  m 
able  obligation  to  the  arrefter's  debtor,  is  prohibited  to  n 
payment  or  delivery  till  the  debt  due  to  the  arrefter  be 
or  fecured. 

9T^^  Thb  anefter's  debtor  is  ufually  called  the  common  i 
or,  becaufe  where  there  are  two  or  more  competing  en 
ors,  he  is  debtor  to  all  of  them.  The  perfon  in  whofe  h 
the  diligence  is  ufed  is  ftilcd  the  arreftec. 
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AutESTMENT  may  be  laid  on  by  the  authorityi  either  ^^  ^^^^ 
tf  die  fupreme  court,  or  of  an  inferior  judge.     In  the  fird  cers  op 
^  it  proceeds  either  upon  fpecial  letters  of  arreftment,  or  Ti"cii^' 
Oft  a  warrant  contained  in  letters  of  homing;  and   it  mud  ^^^■si'' 
i^  executed  by  a  meflenger.    The  warrants  granted  by  in-> 
ibior  judges  are  called  precepts  of  arreftment,  and  they  are  The  Far- 
executed  by  the  officer  proper  to  the  court.     Where  thc^'**^''' 
debtor  to  the  common  debtor  is  a  pupil,  arreftment  is  pro- 
perly ttfisd  in  the  hands  of  the  tutor,  as  the  pupil's  admini-  in  ^vkofe 
ftntor:  this  doArine  may  perhaps  extend  to  other  general  ^y\^ 
vdaiiiiftratorsy  as  commiffioners,  &c. ;  but  arreftment  ufed  ufed. 
ia  dte  hands  of  the  fa£ior  or  fteward  of  the  debtor  to  the  cam* 
iindfatory  cannot  bar  fuch  fadlor  or  fteward  from  account- 
ii|  to  his  own  oonftituent  * ;  as  he  is  truly  debtor  to  his 
cooftitnent  only,  and  not  to  the  common  debtor.     Where 
^  debtor  to  the  common  debtor  is  a  corporation,  arreft« 
'Best  moft  be  ufed  in  the  hands  of  the  direftors  or  trea-* 
^itRTy  who  reprefent  the  whole  body  ^.     An  arreftment 
■icbg  intended  as  a  reftraint  upon  third  parties  only,  cannot 
^  lAd  in  the  hands  of  the  debtor  himfelf ;  nor  probably  in 
^afe  of  his  fervant,  (fent,  for  example,  with  money  to  the 
i^askX  ^^  ^'  i'^  properly  debtor  to  his  mafter,  but  a  iand 
nicfdiy  ffjff  carrying  the  cafh.     But  it  may  be  competently 
i^icd  in  the  hands  of  a  fador,  or  fteward,  haying  funds  in  his 
poiEefion  belonging  to  the  common  debtor,  for  which  he  is 
aocouttablei  €ft  debtor  \  but  the  conftituent  muft  be  called 
die  forthcoming  ^. 


All  debts,  in  which  one  is  perfonally  bound,  though  Udoq  What 
4ej  (hould  be  heritably  fecurcd,  arc  grounds  upon  which  proccJdT*^ 

*  ^  MS.  ka  p.  234.    Mori.  *^  Eiflc.  b. iv,  tit.  6,  {  4-  Bank. b.  iii, 

^''I^eci6oiM^«.  Arreftment. No.  6 T.  tit.  x,  {  ft.    z8th  Jan.  1709,  Donald, 

^loth  Jinqary  1737,  Creditort  of  (Forbes)  Morifon'a  Decifioni,  «.  Af- 

*"**«^  reftaKnt,  No.  65. 
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%  A-      the  creditor  may  arrefl:  the  moveable  eftate  beloneincr  1 

.-    AWT  00 

c«Rs  Of'  debtor ;  for  every  creditor,  whatever  the  nature  of  his 

TiTE  JOS-  n^ay  be,  oueht  to  have  the  whole  of  his  debtor's  cftatc 

ARK  KIT-  ]t6t  to  his  diligence.     Arreftment  may  proceed  on  a 

M£NT.  jjjg  j^yj^  ^f  payment  whereof  is  not  yet  come,  in  caC 

up^n^a^dc".'  ^^^^^^  ^  vergens  ad  impiam  •.  If  a  debt  be  not  yet  a 
pendente,  tuted  by  decree  or  regiftration,  the  creditor  may  raiii 
execute  a  fummons  againft  hb  debtor  for  payment,  on  w 
pending  the  a£lion,  arreftment  may  be  ufed,  in  the 
manner  as  inhibition.  This  is  called  arreftment  up 
dependence'^.  If  one's  ground  of  credit  be  for  the 
formance  of  a  fa£l,  or  if  his  depending  procefs  be  m 
declaratory,  without  a  conclufion  of  payment  or  ddh 
fuch  claims  are  not  admitted  to  be  fufficient  grounds  fbi 
reftment. 

What  debts     MOVEABLE  dcbts  are  the  proper  fubjeft  of  aireftmi 
able.  under  which  are  comprehended  conditional  debts,  and  ( 

depending  claims.  For,  leifening  the  expence  of  dilig 
to  creditors,  all  bonds  which  have  not  been  made  pro{ 
heritable  by  feifin,  are  declared  arreftable,  by  16449  c. 
revived'  by  1661,  c.  51 :  but  this  a£l  is  limked  to  contt 
and  obligations  ;  and  does  not  extend  to  adjudications!  1 
fets,  or  other  perfonal  rights  of  lands,  which  are  not 
perly  debts  ^.  Certain  moveable  debts  are  not  arrefti 
I,  debts  due  by  bill,  which  pafs  from  hand  to  hand*  at  1 

'  See  l6th  July  167K,  lord  Pitmed-  "  the  fummons  npon  which  tf 

den.  <*  refttnent  proceeds  wal  not  es 

h  By  33  <reo.  IK,  c.  74,  §  3«  **  it  is  *<  ed,  or  that  the  debt  upon  whi 

'*  provided,  that  in  time  coming,  let-  "  is  founded  was  not  liquidated  a 

**  ters  or  precepts  of  arreftment,  bear..  "  date  of  the  arreftment;  prov 

<*  ing  to  be  upon  a  depending  adion,  "  ali^ays  that  thefe,  and  all  ocb< 

*<  may  be  granted  fummarily  upon  **  ceflary  fteps,  are  afterwards  i 

**  the  libelled  fummons ;  and  it  {hall  "  without  any  undue  delay." 

**  be  no  obje^ion  to  the  pari  paffu  ^  23dFcb.i666,Lockhart.  (^ 
**  preference  hereby  cftabliflied,  that 
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dfoKmef.    2)  Future  debts ;  for  though  inhibition  extends      $4* 
^sdfuinfuU  2%  well  2sailqu^taf  yet  arreftment  is   liinited  ^^^Yor 
J  its  warrant  to  the  debt  due  at  the  time  of  ferving  it  thi  jus- 
pmft  the  arreftee.     Hence  an  arreftment  of  rents  or  inte-  arrist- 
ib  carries  only  thofe  that  have  already  either  fallen  due,  mint. 
'at  leaft  become  current :  as  for  fuch  as  had  neither  fallen     . 
le,  nor  become  cunent  at  the  date  of  the  firft  arreftment,  bills  nor  fa* 
new  arreftment  muft  be  ufed,  which  may  be  done  on  the  '^*  ^^^ 
ft  warrant.     Current  rent  is  that  which  has  begun  to  run 
om  the  laft  term,  but  cannot  be  demanded  till  the  next- 
buns  depending  on  the  iflue  of  a  fuit,  are  not  confidered 
tfttturc  debts;  for  the  fentence,  when  pronounced,  has  a 
tuofpeft  to  the  period  at  which  the  claim  was  firft  found- 
IS    The  like  do&rine  holds  in  conditional  debts,     q.  Ali-  Alimcatarr 
CQtary  debts,  or  funds,  are  in  general  faid  not  to  be  arreft-  ^  ^ 
k^  as  being  granted  on  pcrfonal  confiderations ;  and  fo 
t  communicable  to  creditors.     But  this  admits  of  limita- 
As  and  diftin£}ions,  and  muft  depend  a  good  deal  on  cir- 
Biftances.     Thus  the   arrears  of   an  officer's  pay  were 
md  arreftable  ^.    But  the  half  pay  of  a  lieutenant  of  the 
ry  was  thought  to  be  unattachable  ^.    Minifter's  ftipend 
13  found  arreftable  *^. 

Ik  other  cafes,  a  minifter  has  been  allowed  to  retain  a  cer- 
in  part  of  his  ftipend  for  neceftary  fubfiftence,  without  be* 
I  obliged  to  furrender  the  whole  to  his  creditors  ^. 

Iv  obligations  which  carry  a  yearly  right  to  the  credi- 
*i  if  the  obligation  itfelf  be  aneftable,  /•  g.  a  moveable 
^  or  an  heritable  one  not  clothed  with  feifin,  the  princi- 

*  19*  Dec.  I744,Wardrop.    (Fal-        d  Clerk  Home,    nth  Feb.  1736. 
***•)  *  DIAionary  of  decifions,  voL  ii, 

^^nice,a6th  Jan.  17x5.  Perfonable  and  TraDfmiflible.    9th 

'ficColL    5tli  Marcb  1768.—    July  2668,  Beg. 

Ctjerfoo. 

Ta 


AS  orri- 
ciKs  or 
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{ 4.  pal  fum  is  carried  by  the  arreftment^  as  well  as  the  p 
tereft  ;  and^  confequentlyi  all  the  future  ititerefts  und 
THE  JUS-  ment,  as  acceflbry  to  the  right  itfetf :  bat  in  rights  of 
ARxt^.  or  in  heritable  bonds  perfected  by  feifin,  no  more  can 
MINT.  reded  than  the  rents  or  interefts  that  had  either  fallei 
or  become  current  at  laying  on  the  arreftment.  ] 
pofiti  mar  fame  manner,  the  arreftment  of  a  bond  due  to  a  wife] 
wh^rTSie  ^y  ^  ^^^^  ®f  ^^^  hufband,  carries  only  the  paft  an 
right  itfelf  rept  intcrcft ;  for  the  right  itfelf  does  not  fall  under  tl 
tnarrtt  *- 

Effeaof  If,  in  contempt  of  the  arreftment,  the  arreftee 

arretorat  "^^'^^  payment  of  the  fum,  or  deliver  the  goods  and 
the  common  debtor,  he  is  not  only  liable  criminal 
breach  of  arreftment^  but  he  muft  pay  the  debt  2% 
the  arrefter.  In  the  cafe  of  arreftment  ufed  at  thfl 
ket-crofs  of  Edinburgh,  and  pier  and  (hore  of  Ldthy  1 
a  perfon  abroad  upon  the  public  fervice,  payment  by  t 
reftee  to  his  creditor,  after  the  date  of  the  arreftmenti 
him,  by  the  old  law,  liable  in  fecond  payment  to  ti 
refter;  becaufe  the  arrefter  had  done  all  in  his  po^ 
notify  his  diligence  ^. 

But  by  the  late  bankrupt  a£i  %  it  is  enaded,  that  ^ 
<<  reftment  executed  at  the  market  crofs  of  Edinbuvgl 
<<  pier  and  fliore  of  Leith,  to  attach  the  effic^is  of  the 
''  or,  as  in  the  hands  of  a  perfon  out  of  Scotland,  {h 
*<  be  held  to  have  interpelled  fuch  perfon  from  pay 
^  the  original  creditor,  unlefs  proof  be  made  that 
**  thofe  baring  authority  to  aft  for  him,  were  pre 
<*  in  the  knowledge  of  fuch  arreftment  having  b 
«  ufed.*' 

^  19th  January  1739,  Creditors  of       b  FonntainhaH.     aid  Jul 
Clunet.  Didl.  toL  i,  p.  155.  Blackwood. 

<^  33  G€0.  Ill,  c.  79,  §  4. 
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AuLEsncBNT  b not  merely  prohibitorf,  as  inhibitions  arc;  ^^  ij^*^^ 
bat  is  a  ftep  of.  diligence  which  founds  the  ufer  in  a  fubfe-  cies  op 


TBI  JUS- 


fKotafiion,  whereby  the  property  of  the  fubjcft  arrcfted  tices— 
Btf  be  adjudged  to  him :  it  therefore  does  not|  by  our  later  ARA>tT- 
fofiioe,  ha  by  the  death  of  the  arreftee,  but  continues  to 
Ufift,  as  a  foundation  for  an  adion  of  furthcomi  if  againfl;  Arreftment 
bk^9  vriule  the  (uhjeSt  arrcfted  remains  in  medio  *.     Far  ^^^j^"*!^ 
Ui  11  aneftment  lofty  either  by  the  death  of  the  arrefter,  or  arreftee't 
rf  die  common  debtor,  ^"^• 

Whe&e  arreftment  proceeds  on  a  depending  aflion^  itLoofiogof 
^  be  loofed  by  the  common  debtor's  giving  fecurity  to  arrcftnuaiu 
is  anrefter  for  his  d^bt,  in  the  event  it  ihall  be  found  due. 
if  die  ancient  pra&icC)  the  receiving  of  this  caution  was 
aommitted  entirely  to  the  meflenger,  whofe  certificate  that 
Udon  was  given,  efie^ually  loofed  the  arreftment :  but  all 
londs  of  caution  in  loofingSi  are  now  to  be  received  by  the 
dnk  to  the  bills,  and  recorded  in  the  books  of  feflion,  161 7,  admitted  ° 
u  17.    Arreftment  founded   on  decrees,  or  on  regiftcrcd  ^"^  °°  P*y- 

'  F  o  ment  or 

loGgations,  which  in  the  judgment  of  law  are  decrees,  can-  confi^a. 
not  be  looiedy  but  upon  payment  or  confignation ;  except,  ^Jjl^jj.^''^ 
If  where  the  term  of  payment  of  the  debt  is  not  yet  come,  obligations, 
or  die  condition  has  not  yet  exifted.     2,  Where  the  arreft- 
ment has  proceeded  on  a  rcgiftcred  contrail,  in  which  the    *"^  ^°*' 
Uts  or  mutual  obligations  are  not  liquid  ^,     3,  Where  the 
farce  is  fufpended,  or  turned  into  a  libel ;  for,  till  the  fuf- 
penfion  be  difcuflcd,  or  the  pending  aftion  concluded,  it 
onnot  be  known  whether  any  debt  be  truly  due.    A  loofing  ^^^^  ^^ 
takes  off  the  nexuSf  which  had  been  laid  on  the  fubje£l  ar-  loofing. 
itled;  fo  that  the  arreftcc  may  thereafter  pay  fafeJy  to  his 
ttefitor,  and  the  cautioner  is  fubftituted  in  place  of  the  ar- 
^Ilmcnt  -for  the  arrefter's  fecurity :  yet  the  anrefter  may, 

^  (Clerk  Home,  No.  no.)    aift  Dec.  1738,  £.  Aberdeen. 
*  31ft  July  1705,  Macfarlau.    (Forbes.) 

T3 
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AS  Of ti-     "^^c  ^^^  fubjcfl:  continues  with  the  arreftee,  purfu 
cEKs  or      a  furthcoming^  notwithftanding  the  loofing  *. 

THK  JU8* 


AXRI8T.        Arrestment  is  only  an  inchoated  or  beeun  d 

MINT. 

to  perfeji  it  there  mud  be  an  a£lion  brought  by  th< 
Porthcom-  againft  the  arreftee,  to  make  the  debt  or  fubjeS 
ing  on  ar-   furthcoming.     In  this  a£tion  the  common  debtor 

called  for  his  intereft,  that  he  may  have  an  oppoi 

excepting  to  the  lawfulnefs  or  extent  of  the  debt  < 
Bcfoie  the  diligence  proceeded.  Though  an  arreftment  c 
it  bcpur^  executed  without  the  territory  of  the  judge  who  gr; 
fucd.  precept,  yet  one   inferior  judge  &  competent  to 

coming,  upon  an  arreftment  laid  on  by  the  warrai 
€r*/debt     ^^^^^  ^'     ^^forc  a  furthcoming  can  be  purfued, 
muftbcfirftdue  by  the  common  debtor  to  the  arrefter  muft  be 
^"'    ^  *  ed  ;  for  the  arrefter  can  be  no  farther  intitled  to  tl 

arreftedi  than  to  the  extent  of  the  debt  due  to  hii 

« 

common  debtor.  If  the  purfuer  cannot  prove  the  del 

the  zncRec/cripto,  recourfe  muft  be  had  to  his  oath. 

Decree  of    ^^^  fubjcft  arrefted  is  a  fum  of  money,  it  is,  by  t 

furthcom-   of  furthcoming,  dire£led  to  be  paid  to  the  purfuei 

undSTig^?/  Satisfying  his  debt ;  where  goods  are  arrefted,  the 

tion.  dains  them  to  be  expofed  to  fale,  and  the  price  to  b 

ed  to  the  purfver  ^  :  fo  that,  in  either  cafe,  decrees 

coming  are  judicial  aflignations  to  the  arrefter  of  tl 

arrefted. 

Arreil.  In   all  competitions  regard  is  had  to  the  date 

preferred^  *^^  grounds  of  debt,  but  of  the  diligences  proccec 

by  their  them.     In  the  competition  of  arreftments,  the  pre 

"'  governed  by  their  dates,  according  to  the  priority. 


*  7  th  Feb.  1665,  Graham. 

b  Stair,  iii,  i.  24*    ajd  June  I7Z0»  Dalryniple. 

^  lath  Nov.  i68q,  StcvenfoDs. 
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ioBQ^  vhere  it  appears  with  any  certainty  which  is  the  firft.  ^,  ^^^^ 

fa  as  arreftment  is  but  a  begun  diligence,  therefore,  if  a  csrs  or 

fnor  arrefter  fiiall  negleA  to  infift  in  an  a£^ion  of  furth-  ric^s— * 

Atoiop  for  fuch  a  time  as  may  be  reafonably  conftrued  into  arrest- 

M£NT 

'  dcfertioii  of  his  begun  diligence^  he  lofes  that  preference 

viich  it  was  in  his  power  to  have  obtained  for  himfclf,  and  Provided 

Ac  laft  arrefter  is  pre^rred :  but  as  dereliftion  of  diligence  ^^^.  ^n^^" 
"tt  not  eafily  prefumed,  the  diftance   of  above  two  years  be-  his  furth. 
*wccn  the  firft  arreftment  and  the  decree  of  furthcoming,  ^^°^S' 
Was  fiiund  not  to  make  fuch  a  mora  as  to  intitle  the  pofte- 
*icr  arrefter  to  a  preference  *.    This  rule  of  preference,  ac- 
cording to  the  dates  of  the  feveral  arrellments,  holds,  by  our 
pxdent  pra£lice,  whether  they  have  proceeded  on  a  decree, 
ovon  a  dependence  i  on  debts  not  yet  payable,  or  on  debts 
^Already  payable ;   provided  the  pendency  fhall  have  been 
.cio((Bdj  or  the  debt  have  become  payble  before  thjc  iflue  of 

tbe  competition^. 


Ik  the   competition   of   arreftmenls   v/lth   aflignations,  Rulo  of 
^  ai&gnation  by  the  common  debtor,  intimated  before  ar-  between  ar^ 
idbnent^  is  preferable  to  the  arreftment ;  for,  by  the  inti-  ^^^"  *"^ 
Dated  ailignation  the  debtor  is  fully  diveiled,  after  which 
tk  fttbjeA  cannot  be  arrefted  as  his*     If  the  aiTignatiou  is 
panted  before  arreftment,  but  not  intimated  till  after  it, 
4c  arrefter  is  preferred  ;   for  arreftment  renders  the  fubjc(3: 
ii^iotts,  and  fo  excludes  every  voluntary  right  of  the  debt- 
v«  either  granted  after  the  diligence,  or  not  completed  till 
^CT  it.    From  thefe  rules,  a  third  neceilarily  follows,  that 
^  d)e  intimation  and  arreftment  are  of  equal  dates,  they 
^  preferable /iir/'/^i^;  unlefs  the  arrefter  has  deferred  his 
^ence,  by  negleAing  for  a  reafonable  time  to  obtain  a 
forthcoming. 

1^1.1714,  Nairn.  Geo,  III,  c.  74,  §  3  and  31,  a  fiari 

°*4th June  1710,  Brody.  (Forbes.)    />afu  preference  of  arreftmenti  ii eftof 
^ftatote  23  Geo.  HI,  c.  18 ;  and  33    blifiicd  in  the  cafe  of  bankruptcy. 
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1 4*  Poinding  is  that  diligence  by  wluch  the  property . 

cEiiVot'    moveable  fubje£ts  is  carried  dire£Uy  to  the  creditors.    It 
THE  JOS-    either  called  r^^i//MW/i7^,  which  proceeds  on  ^^  i2r£/i|  c 
POINDING*  ^^'^^  fundi  i  or  perfonal  poinding  i  which  alone  falls  ttode 
our  notice. 

Personal  poinding  may  proceed .  on  letters  of  honiia| 
containing  a  claufe  for  poinding,  (in  which  cafe  it  is  execm 
ed  by  meflengers),  or  on  the  decrees  of  inferior  judges  \  I 
the  extra£ts  of  which  precepts  of  poinding  are  always  ful 
joined.  It  is  executed  in  that  ^afe  by  the  proper  officers  « 
the  refpe£tive  courts. 

Formerly  it.  was  ufual  to  poind  the  goods  of  ddito 
without  any  previous  intimation  of  the  regiftratson  of  the 
bond  *,  &c.  This  rigorous  prafkice  was  abolifhed  by  fts 
1469,  c.  35,  which,  under  the  pains  ofjpulzif,'  prohibits  ai 
perfonal  poinding  to  be  carried  into  execution,  till  the  debt 
be  firft  charged  to  pay  or  perform,  and  till  the  days  cS  i 
charge  be  expired,  under  the  pains  of  fpulzie.  The  ca 
liable  muft  therefore  give  the  debtor  a  charge. 

As  it  is  not  prefumed  that  landlords  will  incline  to  inji 
the  credit  of  their  tenants  without  neceffity,  the  2£t  refer 
entire  their  right  to  proceed  as  formerly.    Barons,  tberefe 
may^ftill  poind  their  tenants  for  the  arrears  of  rent  fixed 
decree,  not  only  without  an  antecedent  charge,  but  eren 
Jlanter,  after  pronouncing  decree  ^. 

Mode  of         If,  after  the  elapfe  of  the  time  mentioned  in  the  cha* 

•  ^*  payment  be  not  made,  it  fliall  be  competent  to  a  conftal 

with  two  witnefTes  and  two  appraifers,  to  go  to  the  defd 

er's  poiTcfTion ;  and  having  ingathered  his  goods,  and  exp 


*  Kaimcft*  Elucidation,  p.  407. 
p  EHkine,  book  iii,  tit.  6,  }  21. 


[ 


Ca^YBL  QTGoNSTASLES.  297 

ditm  to  public  view,  to  read  the  decree  of  thejuftices      §4* 

ad  the  execution  of  charge;  and  thereafter  the  conftaMc  ^^^^'JJ* 

Aafl  appoint  the  {aid  two  appraifers,  who  (hould  be  birley-  ths  jvs. 

no,  and  muft  fwear^  **  to  execute  the  buGnefs  of  apprif-  poimdivo. 

^  crs  now  committed  to  them,  according  to  the  bed  of  their 

^ikii  and  ability.''    After  the  appraifers  have  comprifed 

^  goods  prefented  to  them  by  the  conftaUe^  which  fliould 

k  to  the  extent  of  the  debt  and  one-twentieth  part  more, 

die  oonftable  then  cries  three  fcveral  oy^fTss ;  offers  back  the  Comprififlg 

pK)ds  three  feveral  times  to  the  debtor,  or  to  any  perfon  in 

us  name,  who  will  pay  the  goods  appraifed ;  with  certifica- 

lon  that  if  fuch  prices  be  not  paid,  he  will  deliver  them  to 

he  creditor  in  fatisfa^on  of  the  debt. 

If  the  debtor  pays  the  money  to  the  conftable,  or  his  law*  {fgPJJSU^ 
Eol  attorney,  the  goods  muft  be  left  with  the  debtor,  and  the 
cxoGgnation  or  payment  mentioned  in  the  execution  *• 

Bdt  if  payment  is  not  made,  the  conftable  or  meflenger  if  payment 
fluB  leave  in  the  hands  of  the  debtor  a  fchedule  of  the  ^  5**' 

made, 
poinded  goods,  and  of  the  appraifed  value,  (one  appraifement 

^^g  now  in  every  cafe  fufficient),  and  (hall  forthwith  ,re- 

Fot  his  execution  of  poinding  to  the  (heriff,  or  other  judge 

^^dinary,  who  (hall  give  direAions  for  felling  the  goods  by 

MBc  roup,  after  fuch  publication,  and  at  fuch  time  and 

l^'^cc  as  circumftances  may  require.     Any  perfon  who  in- 

''<%nits  with,  or  carries  off,  the  goods  in  the  meanwhile,  be- 

^  liable  in  double  the  appraifed  value ;  and  the  neat  fum 

H^iing  from  the  fale,  after  dedu£lion  of  all  charges,  or  the 

^«ds,  in  cafe  no  offerer  appear,  (hall  be  delivered  over  to 

^^«e  pohiding  creditor ;  a  note  or  minute  of  the  tranfafkion 

^^ing  kept  by  the  clerk  to  be  made  patent  to  all  concerned^ 

a  fee  of  one  (hilling  ^. 

^  ^  b.  iij,  tit  6.  §  34^  h  33  Geo.  HI,  c  749  $  5  and  6. 


zpS  The  Offices  in  GeneraL         Book 

^  4-  The  poinding  (and  fo  alfo  the  Englifh  dijirefs)  mod  pr 

c»t  oV  ^^^^  betwixt  fun  riGng  and  fun  fetting.  If,  therefore,  d 
TUKjDs-  conftable  or  mcflenger  ftiould  attempt  to  poind  in  the  nigi 
roiMoiNo.  thofe  who  refift  him  are  not  guilty  of  the  crime  of  defoTD 

ment.  Thus  in  the  cafe  of  Porteous  of  Walkinfhaw,  Bi 
Betwixt  July  1 70 1,  the  defence,  **  that  the  meffenger  and  his  aiEfl 
naoftitTro-  "  ^^'^  began  to  gather  the  poind  before  the  fun-rifing,  wa 
ctcd.  «  found  rele^nt  to  elide  the  libel  *."    This  rigour,  hoi 

ever,  is  fo  far  abated,  that  a  poind  begun  before  fun  fd 
If  begun     ting  is  fullained,  if  it  is  fipiflied  before  the  going  off  c 

Wore  fun     ,       r  1  ^  k 

fct:  day  light  '>. 

Th£  creditor  can  pjoind  only  the  goods  belonging  to  hi 
debtor.  The  old  law,  which  authorifed  the  poinding  of  th 
goods  of  tenants  for  the  debts  of  their  landlords,  was  i 
pa^t  corre£ted  by  1469,  c.  37,  which  confined  fuch  poind 
ings  to  the  amount  of  the  rent  due  by  the  tenant  to  tb 
landlord ;  and  now  of  a  long  time  no  poinding  has  bee 
ufed  againd  a  tenant,  even  to  the  lead  extent  for  a  perfoiu 
debt  due  by  his  landlord  ^. 

Exception        EvEN  the  vtoveatl^spf  the  debtor,  in  certain  circumftanca 

^j^^2i^   cannot  be  poinded.     The  Roman  law  <*,  by  which  ploiigl 

whkh  can-  horfes,  oxen,  and  other  inftruments  of  tillage,  could  not  b 

fomded.      sittached    by  a  creditor,  has  been,  under  fome  reftridioiv 

adopted  by   the   a£l  ^    '5039  c.  98,  which   prohibits  tb 

poinding  of  horfes,  oxen,  or  other  goods,  belonging  to  it 

plough  at  the  time  of  labouring  the  ground^  even  where  tb 


*  Hume,  Crim.  Uw,  toL  ii,  c  13,  the  bndlord  may  diftrain  for  rei 

5  4.  whatever  goods  and  chattels  he  fin 

t>  Feb.  II,  1695,  Douglas.     Erik,  upon  the  premiics,  whether  they  I 

h.  iii,  tit.  6,  §  %S-  ^°g  ^o  the  tenant  or  to  a  ibapgi 

^  Erik.  b.  iii,  tit.  6,  §  22.  (Black.  ▼.  iii«  p.  8.) 

By  the  EagUih  law  the   general  ^  L.  7,  8,  C.  yv^r  re*  pigm  Ulu 

rule  (under  fome  exceptions)  i$,  that  c  p^.  5^  James  IV. 
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Mtor  has  other  goods  that  may  be  poinded^  or  other  lands      {  4- 
iht  may  be  appraired*  VikJow 

TUB  jut- 

But  the  latter  part  of  the  z€t  has  long  been  in  difufe ;  poinding. 
ad  now,  though  the  debtor  hath  lands,  his  plough  goods 
B27  be  poinded,  if  he  hath  no  other  moveables,  or  where-  cafe  caa 
ifthofc  left  the  cultivation  of  the  ground  may  be  carried  P^°^*i 
on,  though  with  fome  lefs  difadvantage  than  before  ^.  poinded. 

By  the  time  of  labouring,  mentioned  in  the  aft,  is  meant  J.^^^- 
be  time  in  which  the  tenant,  whofe  goods  are  to  be  poind*  tends  the 
4,  ii  tilling  the  ground.     A  debtor's  plough  goods,  horfes,  to^Sc*tin^ 
umot  be  poinded ;  if  his  own   ploughing   be  not  over,  p^  plough- 
boogh  that  of  the  neighbouring  tenants  be  fmiftied.     Ac-  '"^* 
odingly,  in  a  criminal  trial  for  deforcement,  the  court  of 
iifticiary  fuftained  this  defence, — "  that  the  faid  oxen  were 
'  ftricked  and  yoked,  and  a£lually  working  feveral  days  be- 

*  fine  the  poinding ;  and  that  fome  others  in  that  county 
^  were  alfo  labouring  in  the  fame  manner  their  ftubble 

*  ground  at  the  time  libelled,  and  likewife  there  were  other 
^  poindable  goods  upon  the  ground  at  that  time  ^. 

It  b  only  the  ploughing  for  immediate  fowing  that  the  l^oes  the 
^Winption  relates  to.    A  debtor's  plough  utenGls  may  there-  "tcnd'to 
^  be  poinded,  although  he  fhould  be  continuing  to  plough  pW^ng 
^  fommer  fallow  ^.  fallow. 

The  poinding  of  plough  goods,  in  contravention  of  the  P«P*J!7  ^^ 
"OTc  a&,  infer  a  fpulzie  j  but  if  the  meflenger  has  been  to  plough 

goods. 

Dec.  7, 1691, Turner.  (Fountain-  10  the  nature  of  an  execution  by  any 

^)  Erfl:.  b.  iii,  tit.  6,  {  22.  particular  ftatute,  as  for  poor  rates, 

"Hieiaine  obtains  in  the  Engliih  and  the  like.    (Burn.  tit.  Diftrefs, 

ifi'^  for  rent,   arrear,  amercia-  {  2.) 

^^*Dti,and  the  like ;  but  does  not  ex-  b  Hume,  vol.  iii,  p.  179. 

^  to  cafes  whfre  a  dlfireft  is  given  ^  X7i2i  June  20,  Arnott. 


T1CE8— 

pmiroiNG. 
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f  4.      blame  no  otherwife  than  by  not  making  a  thorougii  taa 
AS ern-     f^^  moveables,  the  debtor  is  intitled  to  reftitution  only*. 

CESS  OF  ' 

TBZJU8-  the  officer,  in  his  fearch,  find  fome  moveables,  but  ] 
enough  for  clearing  off  the  debt,  he' may  lawfully  prooc 
in  execution  of  the  pomding.  This  exemption  from  poii 
Other  ing  was  by  an  old  decifion  ^  extended  by  analogy  to  t 
n^Tpoio^  bucket  and  wand  of  a  fait  pan,  which  cannot  be  pomdedi 
mble.      •    the  debtor  has  fufficiency  of  poindable  goods  *• 

Goods  pre.      Those  goods  of  the  debtors  which  have  been  previoiil 

"^^j^^'  arretted  by  another  creditor,  may  neverthelefs  be  poinded 

for  arreftment  is  but  an  imperfect  diligence,  leaving  the  pn 

2g  coraTr  P^'^y  ^*'^  ^^  ^^^  debtor.  Growing  corns  being  mowM 
and  their  value  as  capable  of  being  fixed  before  at  afie 
their  feparation  from  the  ground,  may  of  courfe  be  poind 
cd^. 

fiymbolical      CoRN  is  fomctimes  pmnded  fymbollically,  by  rips  of  paf 

poinding  of  eels  drawn  from  the  (lacks.     This  fort  of  poindincr  is  cftc 

tual  to  creditors  when  proceeded  in  regularly,  fo  that  d» 

ufer  of  it  is  preferable  to  another  creditor  who  fhall  com 

■  1703,  July  20,  Lawfon.  (Fount.)  giving  occafion  to  breaches  of  ifc 

b  Balfour,  p.  40a  peace,  nor  valuable  things  io  the  «■ 

c  Erik.  b.  iii,  t.  6,  §  22.  of  trade,  as  a  horie  fiaading  in 

B7  the   antient  common  law  of  fmith*s  ihop  to  be  ihoed,  &c.    lUd 

England,  a  man's  tools  and  utcnfils        ^  Fount.  June  15,  1709,  ItiS^ 

of  his  trade  ;  the  axe  of  the  carpea.  tyne. 

ter  ;  the  books  of  a  fcholar,  and  the  By  the  Englilb  law  nothing  fitf 

like,  were  privileged;    becaufe   the  to  the  freehold  may  be  diftrdoe 

taking  them  .iway  would  difable  the  as    caldrons,   windows,   doors,  il 

owner  from  ferving  the  public  in  his  chimney-pieces;  for  this  realbna] 

(lation.    (Blackftone,   b.  iii,  p.  8.)  growing  coms  could  not  be  diflrel 

But  utenfils  and  implements  of  trade  ed,  till  the  ilatute  xx  Geo.  II,  c  I 

may  be  diftreined  when  not  in  a&ual  empowered  landlords  to  diftfciiicM 

ufe.     (Chri{lian*s  note  thereon.)    By  grafs,  or  other  produ^  of  tbc  eui 

the  Engliih  law,  nothing  in  the  per-  and  to  cut  and  gather  than  wk 

fonal  ufe  or  occupation  of  a  man  ripe.    (Black,  ibid.) 
can  be  diftreined,  in  order  to  avoid 
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|kfe  t  poisdiiig  before  him  by  getting  the  grain  legally  ap-  ^^  ^^^  ^ 
jaikif  and  its  quantity  afcertained  *  j  becaufe  it  is  the  fen-  cers  of 
tcooe  of  the  naeflenger  adjudging  the  fubjeA  poinded  to  the  ^fc' ^' 
ciditor,  which  transfers  the  property :  but  if  the  creditor  poindxmo. 
(OBdiiig  by  ripS)  take  pofleffion  of  the  com  before  their 
|rice  be  legally  fixed  by  a  fwom  appraifer,  and  the  quanti-  TOfl-dfi^.af 
tblettled  either  by  fwom  threihers,  cafters,  or  meafurers,  W'^^'V^ 
ffatkaft  by  die  tenants  from  whom  the  creditors  recei?ed  Led. 
tbh^,  he  will  be  liable  in  a  fpnizie.    But  care  muft  beifafofi. 
tien  that  the  poinding  be  without  prejudice  of  the  land-  ^^f^'^ 
lonl,  who  obje^  his  hypothec)  otherwife  the  mefienger  the  luid- 
■Sf  be  rcEfted  with  impunity  S  Jj^y 

Though  in  executing  a  caption  a  meflenger  is  not  boond^ 
Mhti  Bankton  obferves,  to  fliew  his  blazon).as  this  were  a 
vvning  to  the  debtor  to  make  his  efcape>  the  cafe  is  other- 
wife  in  poindings ;  in  going  to  execute  which^  or  real  dtU"  should  the 
jMCfy  the  meflenger  {hould  have  his  vifible  badge  upon  him,  ^fS^  ^ 
dkrwife  he  may  be  refitted  with  impunity  -.  ^^^^  t 

poindiog. 

U  cafe  the  conftable  is  prevented  from  completing  the 
poinding)  by  (hut  doors,  he  is  to  return  an  execution  to  that 


blie  (hall  break  open  doors  to  poind,  without  letters  of  if  he  at. 
*^  doorS)  he  may  be  refitted,  without  the  guilt  of  deforce-  t^^jf  JLp 

IQent^  doortto 

poind. 

*  VMot.  Dec  sft,  Z698.  Cathcart^  hreak  an  inner  door  totake a  diftieft. 

>9t7i  JoM,  M'Whirter.  (Buller*8  Niii  priuf,  p.  Si.) 

b March  ix,  1707,  Erik.  There  is  one  exception.    If  the  te- 

'  Hnme,  Crim.  law,  toL  ii,  p.  199.  nant  clandeftinely  conveys  away  hit 

Cirdenftonet  MS.  «.  Deforcement,  ^oods,  and  locks  them  up,  the  land- 

'  B]r  the  EngUih  law,  the  landlord  lord,  calling  a  conAable,  -and  making 

hu  no  means  to  get  at  the  goods,  if  oath  to  the  houfe,  may  break  it  np 

tie  tenant  locks  his  door.     But  if  in  the  day  time.    (BurD|  tiu  PiT- 

the  QQter  door  be  open,  one  may  trelsO 

fHumc.   Ibid. 
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..i  i^je  deforced,  he  returns  an  execution  of  deforce 
.:.:.  it  the  debtor  offers  payment  before  the  poindmg  h 
i;.^'icced,  time  will  be  allowed  for  that  purpofe. 


•  -. 


■  ■->.. U*  .    «>  - 


.  V5  the  property  of  moveables  is  prefumed  from  the  poft 
ittiion  of  them,  the  conftable  or  mefienger  ought  to  pro- 
^eed  on  executing  his  diligence,  though  the  debtor  tbonld 
*:  Z'".*'.*^    declare,  cren  on  oath,  that  the  goods  about  to  be  poinded 
belong  to  another.     But  if  a  third  party  (hall,  before  die 
poinding  is  completed,  offer  to  make  oath  that  the  goods  aie 
jw^iiicer-  ^^  ^^  conflablc,  who  is  veiled  with  judicative  authority  is 
this  matter,  is  authorifed  to  take  his  oath,  and  even  put  fpe- 
cial  interrogatories  to  him,  in  order  to  difcover  in  whom  Ae 
property  is  truly  vefted  ;  and  if,  by  the  claimant's  anfwen, 
it  appears  to  him  that  the  claim  is  coUufive,  he  may  proceed 
in  the  poinding^  ;  otherwife  he  (hall  return  an  execution  ftat« 
ing  the  interruption. 

If  the  party  has  omitted,  or  does  not  incline,  to  make 
oath  to  the  condable,  he  ftill  has  an  opportunity  of  malung 
oath  to  the  (heriff  when  the  appraifement  is  reported ;  and 
if  diflatisfied  with  the  (heriflPs  judgment,  he  may  carry  the 
queftion  by  advocation  before  the  court  of  feffion.    But  if| 
without  appearing  or  objefting  at  that  period,  he  fuffers  the 
iheriff  to  iffue  forth  his  warrant  for  the  roup,  it  is  then  too 
late  to  offer  his  oath  to  the  conftable,  whofe  powers  thtf^ 
confift  merely  in  carrying  the  roup  into  execution.  The  opi- 
nion that  oath  may  be  made  any  time  before  the  fale,  is  cC 
roneous,  and  tends  to  produce  much  confufton,  and  to  ii 
minifh  the  beneficial  alteration  of  the  bankrupt  a£l,  whic  J 
gives  the  party  fo  much  more  time  to  retain  his  property  ^. 


"  Stair,  K.  iv,  tit.  30,  §  6;  tit.  47,    Andcrfon  agalnft  Roy,  ift  Fcbrnar^ 
S  a6.    Erflc.  b.  iii,  tit.  6,  §  26.  1 804. 

t>  Obfervation    from    the    bench  ; 
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If  a  fid  or  fufpenfion  is  Intimated  to  the  meiHsnger  or       f  4- 
cooftable,  he  mufl:  defift ;  the  poinding  will  not  be  efTec-  cirs' or 
toil  *:  he  may  even  be  reiifted  with  impunity :  the  court  of  thi  jut- 
jnfticiarj  fuIUined  the  defence,  that  a  lift  was  intimated  to  poinoiiio* 
diemeflengeT  the  day  before  the  deforcement  ^ 

And  by  the  general  opinion  of  our  writers,  fupported  by 
bend  deciGons,  if  the  claimant  produce  a  written  convey- 
loce,  and  make  oath  to  the  verity,  the  conftable  or  meiTen-  If  a  written 
fei  has  no  authority  to  judge  whether  the  claim  be  collufive  ^°'*^^*"*** 
r  not  He  muft  defift  from  the  poinding,  and  exprefs  his 
eafim  in  the  execution  ^  ^  if  he  attempt  to  proceed  in  the 
ace  of  the  conveyance,  it  is  no  deforcement  to  refift  him  ^« 

Mant  Britifli  ftatutes  in  force  in  this  country  order  exe-  DisTfttit; 
:MioQ  by  diftrifs  andfale^  for  recovering  fums  and  penalties 
&vvded  by  the  decrees  of  the  juftices  of  peace ;  for  the 
particulars  of  which  recourfe  muft  be  had  to  the  ftatutes 
riiemfelves ;  or  to  thofe  parts  of  the  work  where  they  fall 
to  be  noticed. 

Although  the  title  of  Dftrefs  is  explained  at  great 
bigth  by  Burn,  it  is  not  necefTary  to  go  into  any  minute 
'cuili  having  already,  as  we  proceeded,  marked  its  agree- 
ment or  difagreemeat  with  the  Scotttjb  poinding  ;  and  indeed 
l^ii  ftatutable  dijlrefs^  with  which  alone  we  have  to  do,  dif- 
5n  very  cflentially  from  the  Engiijb  diftrcfs  at  common 
t^  *  i  wc  (hall  therefore  only  notice  that  diftrefs  which  fakes 
»laceby  warrant  of  juftices  of  the  peace. 

Bt  the  27  Geo*  II,  c.  20,  it  is  enabled  as  follows  :  **  In 

'  D.c.  7, 169a,  Turner.     Fount.  d  Purvcs  agalnft  Craw»x697y  aoth 

''Majc'r  Bur:c*.  1697,  Avj^ft  4.     March.   Hume,  Criminal  law,  ibid. 

■"^''^.':,  Crirr  •  iw,  \-r,\.  ii,  c  xiii.  j  5.  *  filackAoDC,  b.  iii,  p.  6. 

^  ?ounr.  Jul:  12. 1 65? 7    iJr-'cd.  rod 

^^  b.iii.t^.f  ;.6. 
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f  4.  ^<  all  cafes  where  any  juftice  of  the  peace  b  or  (hall  be  r 
cBiuTofl'  '^  quired  or  impowered  by  any  aft  of  parliament  to  ifibe 
THB  jut.     <<  warrant  of  diftrefs  for  the  levying  of  any  penalty  inflk 

BisTKitss.  *'  ^^i  ^  3"T  ^^^  ^^  money  dire£):ed  to  be  paid  by  fuch  a^ 

<*  it  (hall  be  lawful  for  the  juftice  granting  fudi  waftai 

5^^^    ,  "  therein  to  order  and  direft  the  goods  and  chattels  (b  1 

felling  the   ^  be  diftrained,  to  be  fold  and  difpofed  of  within  a  certfti 

^"^         **  time,  to  be  limited  in  fuch  warranti  fo  as  fuch  time  I 

**  not  le(s  than  four  days,  nor  more  than  eight  days,  unlei 

**  the  penalty,  or  fum  of  money,  for  which  fuch  diftrei 

*^  {hall  be  made,  together  with  die  reafonable  charges  c 

<^  taking  and  keeping  fuch  diftrefs^  be  fooner  paid. 

Charges  of  <c  ^j^jj  ^^  officer  making  fuch  diftrefs,  {hall  and  may<9 
hBCfSkp  ''  <iu£);  the  reafonable  charges  of  taking,  keeping,  and  fa 
and  fcUing.  u  ing^  fy^h  di{trefs,  out  of  the  money  arifmg  by  fuch  ft! 
^^  and  the  overplus  (if  any)  after  fuch  charges,  and  alfo  % 
^*  faid  penalty  or  fum  of  money,  {hall  be  fatisfied  and  pm 
^'  {hall  be  returned,  on  demand,  to  the  owner  of  the  go^ 
^^  fo  diftrained  ;  and  the  officer  executing  fuch  warranty 
**  required,  {hall  {hew  the  fame  to  the  perfon  whofe  good 
*<  are  diftrained,  and  {hall  fafier  a  copy  thereof  to  be  taken. 

''  And  whereas  warrants  of  diftrefs  are  fometimes  iod 
trdT^on*^"  **  fedlual,  by  reafon  of  the  goods  of  the  offenders  being  01 
fiotbe  found  **  of  the  jurifdidiion  of  the  juftice  granting  the  iame,  ki 
<«aion*of^  **  ena£ied,  that  in  all  cafes  where  any  penalty,  forfeits 
the  ]vSi'ices  <<  fine,  or  other  money,  is  diredied  by  warrant  of  any  jufkii 
l^°anS,  it  '^  ^^  ^  levied  by  diftrefs  and  fale  of  the  goods  of  any  pi 
may  be  le-  «  fon,  if  fufficient  diftrefs  cannot  be  found  within  die  1 
•ther  place.  **  niits  of  the  jurifdiAion  of  fuch  juftice,  on  oath  thfittc 
*'  made  by  one  witnefs,  before  one  juftice  of  any  otb 
county  or  place,  (which  oath  {hall  be  by  him  certified  \ 
indorfement  on  fuch  warrant),  fuch  penalty,  forfeitur 
fine,  or  other  money,  or  fo  much  thereof  as  may  n< 
**  have  been  before  levied  or  paidj  may,  by  virtue  of  foe 
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^  intnDt  and  indorfement)  be  levied  by  the  perfon  to      { 5. 
"  vlioiii  fuch  warrant  was  originally  dircfted,  by  diftrefs  cIks'ow' 

*  aM  fide  of  die  goods  of  fuch  perfon  in  fuch  other  coun-  tus  jus. 
"  ty  or  place  1  Co  be  applied  in  like  manner  as  if  fufficient  oistkch. 
**  ttreft  had  been  found  within  the  jurifdiflion  of  the  juf- 

*  tice  #ho  originally  granted  fuch  warrant ;  and  if  no  fuch 
'  Abeb  can  be  founds  fuch  offender  may  be  proceeded 
'apinft  according  to  law  *•" 

^*  PR<lVtl>ftD|  that  no  juftice  who  (hall  indorfe  any  fuch 

*  valiant  as  aforeiaid,  fliall  be  anfwerable  for  any  irregula- 
'^  vltf  which  may  have  been  conunitted  in  or  about  the 
*•  gnadng  thereof  V 

▼•  TilB  moft  and  important  part  of  the  duty  of  confta-.     {  6. 
fcle%  it  fht  execution  of  criminal  warrants.  wAiVrfiTs 

b  a  watrtnt  be  direfked  generally  to  all  conftables,  no 
tecan  ezectit^  it  out  of  his  own  precin£l ;  for  in  fuch  cafe 
k  ftaH  be  taken  to  each  of  them  refpe lively  within  their 
fcveial  diftri£l8,  and  not  to  one  of  them  to  execute  it  with* 
in  the  diftri A  of  another. 

AccoEDiNGLT,  in  an  aAion  of  trefpafs  for  entering  the 

(Uadff's  houfe,  where  the  defendant  had  a£ted  under  a 

^^vtint  from  a  juftice  of  the  peace  to  fearch  for  nets,  di- 

'cfied  to  the  conftaUe  of  Shipbome,  to  Samuel  Carter,  and 

^  d  odier  officers  of  peace  in  the  county  of  Kent,  lord 

'batfieM  delivered  the  opinion  of  the  court  as  follows :— ^ 

Has  b  a  moft  wijuft  a£lion  :  the  plaintiff*  having  receiv- 

«1  no  fort  of  damage^  and  the  defendant  having  a£led 

hitjlde.    I  therefore  wiflied  much  to  get  rid  of  it :  but 

'  the  hw  is  correAly  brought  to  my  rccolle£tio0|  and  I  am 

■  33  Geo.  Ill,  c  sSt  S  h 

kibid. 
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caiLfNAL  "  ^^"7  ^^  ^^^  *^  ^*  *^  plaintiff.  No  conftable  can  -a 
wA&RANTi  «  out  of  his  own  diftri£t.  It  is  certainly  to  be  taken  nA 
"  doJingulaJinguJih  The  defendant  is-  neither  conftable  i 
^<  Shipbome,  ncH-  Samuel  Carter ;  and  the  general  dire^Hcp 
*^  is  to  be  taken  to  each  within  his  own  diftri£l  ^  therefixc 
^*  as  the  warrant  was  not  dire&ed  to  the  claimant,  be  cad 
^  not  juftify  under  it.  The  plaintiff  muft  have  a  vcrdift  fo 
«  one  fliilling  *." 

The  reafon  of  the  rule  feems  to  be,  that  warrants  may  b 
R^fon  of   executed  by  perfons  whofe  charadier  as  officers  of  the  bi 

is  known  in  the  place ;  otherwife  force  might  often  be  n 
Is  a  confta.  pellcd  by  force,  and  infinite  mifchiefs  might  arife«    £?eo 
b^le^to  ez-  ^^  Warrant  be  directed  to  a  particular  conftable  by  nam 
ecuterit  out  he  is  iiot  compeUobh  to  execute  it  out  ai  his  own  Sflrift 
^^]    '    though  he  may  execute  it  any  where  within  the  jurildidk 

of  the  juftice  ^m    He  may  execute  the  warant  alfo  beyoc 
When  may  the  jurifdi^iion  of  the  juftice,  provided  it  be  indorled  by  a 

a  wariaot 

be  executed  juftice  or  magiftrate  for  the  county  or  place  where  the  ddi 
\in^di^^  quent  (whether  before  or  after  the  iffuing  of  it)  has  gone 
refide  ^ 


Warrant  to     ALTHOUGH  the  warrant  be  dire^ed  to  two  or  more  joint 

ttMe^nnt-  ^7*  7^^  ^^^7  ^^  them  alone  may  execute  it  ^. 

l^ 

Though  others  may  lawfully  affift,  yet  the  perlbn  t 

affiOance  of  whom  the  warrant  is  diredted  muft  ptrfonaUy  execute  it|  ui 

^tl>«n-       lefs  it  be  diredled  to  the  (heriff^  who  may  command  h 

bailiff^  under  iherlff,  or  other  known  and  fwom  officer^  I 

ferve  it,  and  even  without  any  writing  or  precept.  But  if  1 

will  command  another  man  that  is  no  fuch  officer^  to  itt\ 

*  CaC  by  M.  Black.    ZV.15N.  «  14  Geo.  II,  c.  55.    BarD,«.Wa 

b  Lord  Ray  M.  546.  x  H.  H.  581*  rant, 

a  H.  H.  zxov    %  Hawk.  S6.    Buro,  ^  Dalt.  c;  169. 
V.  Arrefi. 


^ 


&LVIIL  or  Constables*  307 

itf  be  moft  give  him  a  tmtten  precepti  othenvife  hlk  im-  ceimim At 
Irifcmnmt  will  be  committed  '•  wAKKANTt 

HAWKtMSy  howeter^  ad<is,  that^  ^*  inafinuch  as  the  office  ^^^^ 

**  of  a  conftaUe  is  wholly  minifterial,  and  no  way  judicial^  pmyf 

**  it  ISsems  that  he  may  appoint  a  deputy  to  execute  a  war- 

**  rant  direded  to  him,  when  by  reafon  of  ficknefs^  abfence^ 

**  or  otherwife^  he  cannot  do  it  himfelf ;  yet  it  doth  not 

'^^  {can  to  be  fettled  that  a  conftable  can  make  a  deputy 

^^  mtlioiit  to/at  fpeeial  caufe  \'*    Dr.  Burn,  upon  this  fub- 

jefiy   ftates  die  following  cafes. — ^Maidhurft   and  Waite^ 

M.  2»  6.  3«    The  Ugh  conftable  appointed  a  deputy  to  bil-> 

letfclc&rs  under  the  mutiny  z€t  t  the  appointment  was  by 

fHole  only^  and  the.deputy  was  not  fwom.  It  was  ruled  by 

lonl  Mansfield  and  the  court,  that  the  high  conftable  had 

fovier  by  thie  aft  to  billet  foldiers ;  and  he  may  appoint  a 

d^nty  to  this  particular  minifterial  aft.  This  b  a  minifterial 

(aot  a  judidal)  aft :  atid  a  conftable  may  appoint  a  deputy 

to  do  minifterial  afts  ^. 

And  in  the  Cafe>  Cing  t;«  Clark,  it  feemed  to  be  admitted 
tt  a  fettled  point  that  a  conftable  may  appoint  a  deputy  K 

Tbe  fuperior  muft  be  anfwerable  for  his  deputy  upon  any  RefponfiMe 
inilbrriage,  unlefs  the  deputy  be  duly  allowed  and  fwom ;  ^^  '''*  ^ 
far  dien  he  b  conftable. 

And  by  i  W.  c.  18,  i.  7,  if  any  perfon  diflenting  from  withre- 

lic  church  of  England  (hall  be  fwom  conftable,  and  fliall  ^^  ^^^ 

ftniple  to  take  upon  him  the  office,  in  regard  of  the  oaths, 

or  any  other  matter  required  to  be  done  in  refpeft  of  fuch 

office,  he  may  execute  it  by  a  fufficient  deputy,  by  him  to  be 

If  to  be  allowed  by  fuch  perfons,  and  in  fuch  man* 


*  Lamb.  ^.  ^  Burr,  Manf.  1159.  Burn  (Conftable.) 

b  z  Hawk.  6i(.  d  Durnf.  and  Eaft.  z  v.  682. 

Ua 
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ciitiiTAL  ^^^  ^®  ^^^^  officer  in  fuch^ofEce  (houtd  have  been  allowed  i 
vXe»aht8  and  by  31  Geo.  Ill,  c.  32,  the  like  prvnlcgt  is  dteilded  td 

Roman  catholics,  on  their  taking  and  fubfcribing  the  oath 

and  declaration  fpccificd  *. 

Manner  of      The  officer  to  whom  a  warrant  is  diredied  and  delivered, 
*"*   °*'    ought  with  all  fpeed  and  fecrecy  to  find  out  the  party,  and^ 
then  to  execute  the  warrant. 

Ought  he       It  fcems  to  be  proper,  that  at  the  time  of  arrefting  tlt;^ 
fUs^ernnd   conftable  notify  his  office  and  errand.    The  delinquent     "^ 
and  office  tjjug  warned  of  his  duty,  and  of  the  confequences  of  tefi^g 
How?        ance**.    The  natural  warning  is  to  exhibit  his  batOD,  and  -^ 
a  meflenger)  his  Uazon  ^,  and  produce  his  warrant  |  1r* ' 
precautions,  as  far  as  poffible,  ought  to  be  obferved,  but 
^  , ., . .      not  be  faid  to  be  indifpenfible.    An  officer  gives  fnffiri  m  ■( 
ofhubUzon  notice  what  he  is,  when  he  fays  to  the  party,  ^^  I  arteft  '^^^ 
and  baton  I  j^  ^j^^  king's  namcj*'  in  which  cafe  the  party  muft  at  his  pcij/ 
obey  him,  though  he  know  him  not  to  be  an  officer ;  and  £f 
he  have  no  lawful  warrant,  the  party  aggrieved  may  have  J^ 
aj^ion  of  falfe  imprifonment  ^.     We  have  already  feen,  tht 
without  any  warrant  a  cbnftable  may  arreft  by  virtue  of  &ts 
office ;  in  like  manner  in  cafes  of  felony,  not  only  a  con- 
ftable,  but  even  private  perfons  may  arreft  the  felon,  widioat 
any  watrant  at  all. 

A  known        A  distinction  has  been  made  between  an  officer  know^^ 
to  be  fuch,  and  when  he  is  a£Hng  among  ftrangets. 
If  he  ads  out  of  his  precind,  or  is  not  fwom,  and  com 
monly  known,  though  he  is  not  obliged  U  fart  with,  his 
tant  to  any  one,  even  an  impartial  fpe6iator  for  infpefHo 


*  {  7  Burn,  (v.  Conftable).  fixed  to  their  breaft,  mefiengert  Mi^ 

b  Humcy  vol.  IT,  p>  171*  called  offiart  at  arms. 

^  From  the  brafi  or  fifver  blazon       d  Dalton,  c.  169, 
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or  pera&l  %  T^t  he  muft  (hew  it,  \i  demanded  ^ ;  otherwife      { 6. 
Ae  party  may  make  reGftance,  and  need  not  obey  it  ^.  Thus  wAiiarMTt 
iathe  trial  of  Joha  and  George  Sinclair,  for  refifl&ng  a  war- 
not  to  apprehend  for  theft,  judgment  was  delivered  in  thefe  '•  I^c  obH- 
tarns :  "  But  find  the  defence  alleged  for  the  defenders,  with  hif*^ 
"  dut  James  Sutherland  was  not  known  to  be  a  fheriff-offi-  ^^^^  to 
^  cer  i  and  that  no  warrant  was  produced  by  him  from  the  infpeaion. 
^  fteriff,  when  required,  for  feizing  John  Orr,  relevant  to 
^  efide  that  part  of  the  libel  ^J*    But  a  perfon  fwom,  and 
OQauDooly  known,  and  a£ting  within  his  own  precin£l,  need 
>lot  (hew  hia  warrant ;  but  he  ought  to  acquaint  the  party 
ik  die  fubftance  of  it  '•    The  difpoGtion  of  our  pr^^cc 
father  to  be  for  exa£king  the  fame  compliance,  even 
a  known  officer  aAing  within  his  ordinary  precind^^ 
he-  2&%  ia  virtue  of  a  warrant,  fince  it  is  poiBble 
may  not  be  pofleiled  of  it,  or  not  have  it  upon  him  at  the 

Tqs  a£k  i66:^f  c.  6  s,  intitled,  for  fupprefling  theft,  roU      f  7- 
krie%  and  depredations,  enads,  '<  that  whenever  any  op-  thipowek 
^prcffioas,  hayflups,  reifs,  fomings,  thefts,  robberies, 
"  depredations,  £ball  happen  to  be  committed  within  any 
^     '*  jart  of  this  kingdom,  by  ^hatfoever  perfon  or  petfons, 
^  the  owo^  of  the  goods  (hall  immediately  give  intimation 
*•  to  the  (hcriflF  or  his  deputes,  or  any  of  the  jufticcs  of  the  P"'T  °r»" 

peace,  or  couftables  within  the  paroch,  out  of  which  the  timatloo. 

*^  goods  are  taken,  as  can  be  mod  conveniently  had  i  and 

'*  which  iherifis,  jufticcs  of  peace,  or  conftable,  fliall  im-  ^gu^^tc 

^  nccUatelyt  upon  intimation  forefaid,  under  the  pain  of 

^  king  liable  in  the  reftitution  of  the  goods  away  taken,  or 

^  pi]inent  of  the  value  thereof,  command  and  require  all 

*  Hune,  vol  iij,  c.  A.  <  ibid.    Hawk.  p.  85. 
^1  Hawk.  p.  85,  86.  ^  Hume,  vol.  iii,  c.  2. 

^  ^oa,  L,  169.     Bura,  Arrefl.  S  Cha«  II,  pari,  i,  fefiT.  a. 

*  Hane,  voL  iii,  c  2,  §  a,  p.  laj. 
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TAxiiro     **  fcnfiblc  perTons  within  the  parifli  to  concur  and  go  along 

THBPowtK  **  with  him  in  purfuit  of  faid  goods  and  away-takers  there- 

cooKTT.    **  ^^»  *°^  which  pcrfons  arc  obliged  to  obey  under  the 

f*  pain  fbrefaid/'  &c.     ^^  And  in  cafe  it  (hall  happen  the 

<*  faids  thieves  or  robbers  to  pafs  through  or  reft  in  any 

*'  other  paroch  where  the  juftices  of  peacci  conftables^  he- 

^*  retors,  woodfetters,  and  fewers,  within  the  fame^  are  abk 

^^  to  (lop  and  oppofe  the  carrying  away  of  the  faids  goods, 

^*  then,  and  in  that  cafe,  the  faids  juftices  of  peace,  conih- 

<<  bles,  heretorsi  woodfetters,  and  fewers,  (hall  be  themfelfci 

^<  tennants  and  fenrants,  and  fuch  as  they  can  command 

^*  make  oppoGtion,  and  feize  upon  the  goods  and  driveai 

^*  thereof  J  and  {ball  be   obliged,  upon  complaint  made 

Reftoring    ^'  the  (heriff  or  his  deputes,  or  any  of  the  faids  juftices 

the  goods  to  cc  peace,  by  the  owner  of  the  faids  goods,  or  any  haffi 

^*  power  from  the  owner  for  that  efied,  to  rcftore  Ac 

**  goods  within  fifteen  dayes  after  the  requiring 

**  and  deliver,  or  fecure,  the  drivers  and  way-takers  tha^- 

<<  that  they  niay  underly  the  law ;  and  in  cafe  the  comi 

<*  ters  of  the  forefaid  crime  be  (b  numerous  and  powerful 

**  they  cannot  be  ftopt  and  maftered  by  the  inhabitants  of  fi 

'*  faid  paroch,  then  the  faids  whole  fenfible  inhabitants  fliii 

Rifing  of    '*  be  oblidged,  under  the  pain  forefaid,  to  rife  in  arms,  aod 

the  county,  cc  foUow  and  purfue  them  j  and  require  all  the  fenfible  per. 

<*  fohs,  in   any  other   paroch  they  (hall  happen  to  paf 

'^  through,  to  joyn  with  them  (and  which  perfona  (hall  b 

*^  obliged  to  do  the  fame,  under  the  pain  of  being  lyable  (ic 

.-         "  the  goods,  or  value  thereof,  as  faid  is),  in  the  profecufic^ 

of  thofe      **  and  recovery  of  the  faids  goods,  that  fo  the  goods  may  \0 

thck'jd?^^  "  re{lored  to  the  right  owners,  and  the  depredators  puniita 

<<  ed  according  to  law.     It  is  likewife  ftatute  and  ordainef 

"  that  if  the  purfuer  of  the  goods  (hall  not  be  able,  aftc 

<<  all  his  tttmoft  endeavours,  with  concurrence  afbrefiiid,  t: 

«  recover  the  faids  goods,  and  apprehend  the  way-takefl 

<<  thereof,  then,  and  in  that  cafe,  the  refpe£tive  heretgrs 

<'  woodfettersj  apd  fewers,  within  the  paroch  wheiein  th 


i 


(kVin.  (y*  Constables*  311 

•  goods  (hall  be  found  to  have  been  difpofed  of,  or  fparpel-  ^.^^jj^, 
'led,  (haD  be  lyable  for  the  value  of  the  faids  goods  ac-  thcpowir 

•  oonfiog  to  their  feveral  intereft.**  couwtt. 

A  PRIVATE  perfon  cannot  raife  power  to  arreft  or  detain 
2  fiekm  *  I  but  any  juilice,  or  the  (herifr»  or  other  officer,  who  may, 
«my  take  of  the  county  any  number  he  (hall  think  proper  J^  ^^^ 
to  parfue,  »rrefty  and  imprifon,  traitors,  murderers,  robbers^ 
and  otbcr  felons ;  or  (uch  as  break,  or  go  about  to  break, 
^nd  difturb  the  king's  peace :  and  no  man  can  refufe  his  aid  Pcnaltr  for 
»idaffiftance  under  pain  of  fine  and  imprifonment  *.    But°^^^^*^ 
it  is  not  jttftifiable  to  affemble  the  p^  cemitatus^  or  raife  a 
"power  or  aflembly  of  people  without  good  caufe.     In  Eng- 
hnd,  a  juftice,  iheriff,  or  other  officer,  intitled  to  take  the  ^^^^^/^ 
ftp  tmmtaiuiy  may  command  the  afliftance  of  all  knights,  /«#,  whea 
tjoitlemen,  yeomen,  hufbandmen,  labourers,  tradefmen,  fer^  v^^^- 
nnts,  apprentices,  and  of  all  other  perfons  above  the  age  ^^°i^^j? 
«f  fifteen  years,  and  able  to  travel «,  bccaufe  by  the  fta- 
<Qte  of  Winchefter,  all  above  that  age  are  bound  to  have 
imefii^}   but  women,  eccleGaftical  perfons,  or   fuch  as  who  are 
^  decrepit  or  difeafed,  (hall  not  be  compellable  to  attend  exempted  ? 
diem  *  ;  and  in  fuch  cafe  it  is  referred  to  the  judgment  of 
4ie  juftice,  (herifT,  or  officer,  what  number  he  will  have  to 
^ttead  him  }  and  how,  and  in  what  manner,  they  (hall  be 
aimed,  or  otherwife  furniflied  ^.  Similar  to  thefe  are  the  pro- 
'^ifions  of  the  ScottiAi  aA,  above  recited  ;  though,  fays  Mr. 
^umcy  not  obferved  with  that  punftuality  that  may  be  wi(hv 
cd'. 

Brthis  ftatute,  the  feverltyboth  of  king  James  the  Sixth's 
^  for  the  punifiiment  of  thieves  and  other  fuch  offenders  ^, 

*  I  Htlc.  Hift.  p.  601.  « Dalt.  ibid.  , 
^IMlc»i7i.     Barn,  Arreft.  ^  Idem.    Bnrn%ibid. 

*  Ifan,  S  Hume,  vol.  iii,  c.  a,  {  i. 

*  iwn,  ArrcH.  ^  y 94,  c.  23  r. 

TT    - 
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yakino     ^^^  ^^  ^^^  ctaufe  in  the  general  enadiment  refpedUng  luun 

TatrowiK  cide  ^,  making  it  lawful   to  kill  depredators   a|i4   fw4^ 

coy M  77.    criminals,  feems  to  have  been  moderated  and  explaiQed^  i 

as  far  as  the  warrant  of  a  lawful  tnagiftrale  became  necefi 

ry  to  juitify  the  daughter  of  fuch  offenders  and  tH^r  9^ 

ciatesi  and  fo  the  law  has  been  underftood  in  pn^ice  ^. 

A  J«T  ,N 

o£N«lLr     VIII.  An  aneft  in  the  night  is  gqodt  both  »t  the  fuit  i 

the  king  and  fubje£i|  otherwife  the  par^y  may  efcapc  ^«  d 

theniffht,  is  ™^"^^  warrants  "may  be  executed  on  the  Lofd's  ds^y^  b 

it  lawful  /   any  civil  warrant  executed   that  day  is  void  j  smd  the  in 

fon  executipg  it  is  liable  in  damages,  as  if  he  h^.  hud  i 

warrant  **• 

I?  the  conftable  merely  require  the  party  Co  go  b^ 
the  jullice,  this  is  no  arrefti  nor  imprifonment  ^    For  1^ 

J^^  words  will  not  make  an  arreft,  without  laying  hold  of  t 
perfon,  or  otherwife  imprifoning  him  ^ ;  but  if  the  oQk 

Lockin^Ae  cQ^es  into  the  room,  and  tells  the  party  he  arrefti  him,  • 

out  hying  locks  the  door,  this  is  an  arreft,  for  he  is  in  cuftody  of  t 

koldupoi,   officer*. 

one  f 

Retaking        It  hath  been  held  in  England,  that  if  a  conftable,  after  h 

'  has  arrefted  the  party  by  force  of  a  warrant,  fuffer  him  to  g 

If  he  is  Ice   ^^  l^^g^i  upon  his  promife  to  come  again,  and  find  fun 

go  on  his    tfcs    he  cannot  arreft  him  again  by  force  of  ^  the  fame  wa 

promife  to  rr     t  «  i  t  •     i-  *<• 

retarn.        rant.     If  the  party,  however,  return,  and  put  hunfelf  ui 


dor  the  cuftody  of  the  fame  conftable,  it  feems  that  it 

tarif^rc^'^^  probably  argued  that  the  conftable  may  lawfully  deta 

taros.         him,   and  bring  him  before  the  juftice,  in  purfuancc 

*  Cha.  H,  pari,  i,  1661,  c.aa.  f  Burn,  Arreft. 

b  Gardenftone,  MS.  v.  Murder.  S  x  Salk.  p.  79.     2  Hawk.  p.  i: 

<^  Burn,  Arreft.  Cafes  in  the  time  of  lord  Hardwid 

d  29  Cha.  II,  c.  7,  {  6.   Burn,  ibid.  p.  301. 

«  Dalt,  c  170. 
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UmI  wiant}  but  in  this  the  law  feems  not  to  be  clearly  ^..tib  ... 
vtU**    But  if  the  party  arrefted  eicapcj  the  officer  may»  oinkkav 
^m  Mk  futft  take  him  again  and  againj  as  often  as  he  Efcaoe  after 
^faqicsy  though  h^  were  oat  of  view,  or  0iaU  fly  into  an«^^ 
tidier  town  or  county  ^. 

Wh$m  the  oflSicer  hag  made  the  a^ft,  he  is  forthwith  to  What  hap- 
Iiring  ibo  JN^rty  according  to  the  direction  of  the  warrant  £2^^/^ 
I£  it  be  to  briag  the  party  before  the  juftice  who  granted  thiQ 
^Wuiaiit  ipeciaUyi  then  the  officer  is  bound  to  bring  him  be*  Thewi^ 
the  fiune  juftice ;  but  if  the  warrant  be  to  bring  him  obeySl^ 

any  juftice  of  the  countyi  then  it  is  in  the  ele£^ion  of 
officer  to  bring  him  before  what  juftice  he  thinks  fit, 
WiA  not  in  the  elc6;ion  of  the  prifoner  *•    But  if  the  time  ^^7  ^ 
^  ufeafonablef  as  in  or  near  the  night,  whereby  he  cannot  wamntoo. 
^itteid  the  jufljce^  or  the  refideuce  of  the  juftice  at  a  diftance  ^  lybe  £^Uie 
•r  if  the  party  be  fick,  or  if  there  be  danger  of  a  prefent  re-  parted  from 
favy  the  officer  may  fecure  him  in  his  houfe,  or  other  place 
tf frfety,  till  the  next  day,  or  fuch  time  as  it  may  be  rea*  ^ *con^' 
^fiQiUe  to  bring  bim^«  If  the  warrant  to  apprehend  contains,  tains  an  or. 
iplaw,  an  order  for  commitment  (as  is  not  unlawful,  but  mediate"^* 
^  ordinary  ftile  of  thofe  obtained  from  the  lords  of  jufti-  commit- 
^iry),  the  conftable  muft  lodge  him  immediately  in  gaol '. 

A  WARIUNT  to  break  up  doors  is  not  to  be  executed  with*  Maj  he 
^H&taeceffity.  The  conftabk,  or  other  officer,  muft  firft  Ggni-  a^^i""^ 
'y  to  thofe  in  the  houfe  the  caufe  of  his  coming,  and  requeft 
^iicm  to  give  him  admittance  ^    If  this  be  refufed,  he  may  heprc^C 
^ben  break  open  the  houfe,  whether  it  be  the  delinquent's  ij  ^? 

^>wii,  or  fioDie  other  perfon's  who  is  giving  him  refuge  for 

tbcdmef. 

'  a  Hawk*  pi  Sx.  ^  Hume,  vol.  iii,  c.  3. 

^Daltc.  169.    BorOyArreil.  f  1  Hawk.  p.  86.     Hame,  vol.  iii, 

^iHale'sHift.  P.58S.    A  Halc'i  c.  l. 

^  p.  iia.  «  1  Hale's  Hitt.  p.  X17. 
'2Ha]e*tHifLp.x«% 
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jiiiKMT  IN  ^^^  ^^^^  ^  ^^  tfficer's  priTiIege  with  us  upon  a  wanrnt 
to  fearch  any  houfe  xbr  ftoten  goods,  and  apprehend  the  poC* 
feflbrs  *•  If  the  goods  are  not  there,  the  officer  feemsjaC 
tified  \  but  he  that  made  the  fuggeftion  may  be  poiiiib^ 
able\ 


W«natto 
fettthfor 
fiokD  goods 

Ctaapri- 
vMnwrioo 
Sfcakdoon 
to  arrdt 
one  on  fuf- 
picion  of  fie- 
jony/ 


betwixt  a 
private  per- 
son and 

conflable. 


The  officer  obfenring  thefe  precautions  is  not  anfwcraNe^ 
though  the  party  be  innocent,  or  even  though  no  fodi  fAy 
ny  have  been  committed  *•  But  a  private  indmdual  vte 
breaks  up  doors  to  arreft  any  perfon,  barely  on  fufpidon  d 
felony,  does  it  at  his  peril  (  that  is,  if  in  truth  fiich  perfM 
be  a  felon,  then  it  is  juftiiiable;  but  if  he  be  innoceitff 
though  upon  a  reafonaUe  caufe  fufpedied,  then  it  is  not  jrf* 
ftifiaUe  ^.  For  the  private  individtial  is  not  compelled,  bit 
only  permitted,  to  arreft  \  whereas  the  officer  is  puniflnbll 
if  he  omit  it,  on  complaint '.  As  without  a  wanrsmt  an  ct 
ficer  may  fearch  for  ftoten  goods,  though  he  may  not  break 
open  doors  ;  fo,  if  he  enter  in  the  day  time,  the  door  bekf 
open,  and  the  door  be  afterwards  (hut,  and  upon  deaaod 
refufed  to  be  opened  by  them  within,  if  the  ftolen  goodi 
are  in  the  houfe,  he  may  break  open  the  door  ^ 

As  laws  and  tribunals  would  little  avail  were  their  orden 
refitted  and  contemned  with  impunity,  their  officers,  who 
are  intrufted  with  an  important  duty  ta  be  executed,  thov^ 
at  the  hazard  of  their  lives,  are  juftifiable,  under  certain  dfi" 
cumftances,  even  in  killing  oiFenders. 


Execution        An  officer,  in  attempting  to  execute  a  civil  warrantf  ii 

of  a  civil     jjQ^  juftifiable  in  killing  the  party  who  merely  flies  fiM 

him  \  and  who,  though  he  may  efcape  and  difappotnt  die 


Power  of 
kiUiog. 


^  Hume,  vol.  iii,  c.  %,  xi,  §  %, 
b  %  Hak*sHift.  p.  151.  Burn,  Ar- 
rcft. 
«  Ibid. 


d  I  Halc*t.  Hift.  p.  82.  Bon,  A^ 
reft. 

«Ibid.     lHale*sHiitp.9X. 

f  a  Hale's  Hift.  p.  15  t.  Bo"*' 
Search- warrant. 
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aceotion  of  this  paiticuhr  warrant,  yet,  JFar  from  difpating,  ^^^^^  ^ 
isbor  feems  to  acknowledge,  its  authority  |  and  thus  net-  oBviiAb  • 
(kr  expofes  the  authority  of  the  kw,  nor  of  the  magiftrate, 
foimj  fnch  hazard  of  contempt,  as  to  render  that  extreme 
aeafure  ncceflary ;  fo  far  is  clear  both  by  the  law  of  Eng-  ^^. 
imd  and  Scotland*    If  there  be  a  warrant  againft  a  perfon  ly  mot 
tor  a  trefpafs  or  breach  of  the  peace,  and  he  flees,  and  will  *^"^^ 
aot  yield  to  the  arreft,  or  being  taken  makes  his  efcape ;  if  of  atrefpaft 


officer  kills  him  it  is  murder  ".     But  in  the  law  of  Eng-  ^  l>«adi. 
land  it  feems  farther  a  fixed  point,  that  •«  if  fuch  perfon,  ei-  {^5*^1^* 
^*  dier  opon  the  attempt  to  arreft,  or  after  the  arreft,  aflault  gerf 
**  die  meflenger  to  the  intent  to  make  his  efcape  from  him, 
^*  and  the  officer  ftanding  upon  his  guard  kills  him,  this  is 
'^  no  fekmy ;  for  he  is  not  bound  to  go  back  to  the  wall,  as 
^  in  connnon  cafes  y^  defendm£s:  for  the  law  b  his  protco- 
^  tioD,  and  tlus  the  neceffity  that  he  cannot  otherwife  exe- 
**  CQte  his  commiffion  ^^ 

*  The  doubt  with  us  will  be,  not  whether  we  will  go 

*  furdier,  but  whether  we  will  go  fo  far,  and  hold  a  meflen- 

"  ger  juftifiable  for  fuch  daughter,  as  he  neceflTarily  doth  to- 

I    ^  wards  execution  of  a  poinding,  caption,  or  other  civil  di« 

^  Egence,  to  apprehend  ^Z' 

Dbforcbment  being  a  crime  which  has  a  diftinA  punifli-  it  onr  Itw 
oent  affixed  to  it,  the  meflenger,  it  has  been  argued,  when  ^^i^^^^ 
Rtfied,  {hould  break  his  wand  of  peace,  and  proteft  for  re*  En^d  in 
«V  rf  law :  and  is  not  juftifiable  in  killing,  unlefs  he  be  *" 
fakmfly  attacked  with    ofienfire  weapons.     Accordingly, 
Ibckenzie  obferves,  that  if  any  man  refift  the  execution  of 
Ui  najefty's  laws,  by  meflfengers  or  other  public  fenrants,  in 
^  cde  the  meflfenger  cannot  proceed  to  kill,  as  was  found 

*  %  Hale*t  Hift.  p.  1x7.  Burn,  v.  Amft. 
h  %  Hale's  Hiib.  p.  xz8.  Barn, «.  Arreft. 
^  Hume,  Crim.  law,  toI  i,  c.  6,  $  4, 
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A^Afi  iM  ^  J^^°  Macinti^'s  cafe  •.    But  if  ibfi  rcfiftcr  do  ai 

QSMBAAJu  ceed  to  pffsr  yiolence,  by  drawing  upon  the  meflen] 

that  cafe  th^  meflenger  may  lawfully  kill  him^  with^ 

per  juftifiet  t^ccffity  of  proTing  that  he  would  have  been  in  dai 

bk  ^^'^  '^'*  ^^*  *^  ^  ^^^  °^^  '^^^  »  though  private  perfom 
lo^.  kill  when  they  are  invaded^  unlefs  they  be  by  that  i 

put  in  danger  of  their  life  ^.    Though,  therefore,  an 

may  no  doubt  kill,  if  it  be  ncceflary  to  carrying  hi«  o 

iion  into  tffcGt  i  yet  (obferves  Mr.  Hume)  the  rule, 

as  can  he  gathered  ^om  our  records,  and  in  itfelf  a  1 

and  reaiooable  rule,  appears  to  be,  that  no  violence 

fnfficicQt  which  does  not  carry  evidence  with  it  to  tl 

cer  that  his  life  JI>aU  come  to  be  in  hazard,  if  he  per 

Win  the     executing  his  warrant.     According  to  any  light  with 

wreftlinf-   ^  practice  of  paft  tiipes  fuppUes  us,  the  dread  of  a 

^f,or      liAg^bout^  ftniggle,or  even  of  a  beating  or  bruiGi^ 

jnOify  Kim.  profecution  of  the  fervice,  (hall  not  be  held  a  relevs 

fence  ;  nor  indeed  any  thing  (hort  of  the  preparation 

thai  weapons  agabft  the  officer,  or  of  fuch  a  pov 

force  as  in  llie  whole  circumftances  of  the  cafi^  plai 

form  him  th^t,  but  with  the  terror  of  his  life,  he  om 

vance  to  do  his  duty  ^. 

The  difference,  therefore,  between  an  officer  and  o 
man,  lies  hece,— ^an  individual,  to  juftify  his  killing 
vader,  muft  be  in  a^ual  and  imminent  danger  of  h 
life  as  at  the  moment  of  killings  and  fo  lituated  that  uc 
killing  the  invader,  he  has  no  means  of  efcaping  alivi 
the  officer  ihall  be  acquitted,  if  at  the  time  rf  kill${ 
danger  be  in  near  and  manifeji  preparation  for  Inm^  I 
reafon  to  convince  him  that  he  ihall  come  to  be  in  d 
i&xi  /j^  in  the  farther  profecution  of  his  duty,  and  a 

^  May  IX,  x6ift.   Mr.  Hume  ob-  b  Mackensle,  Cifim.  Iiw, 

fenres  this  point,  though  among  o*  dcr,  No.  19. 

then,  largely  debated  was  not  decid-  *  Ibid. 
ed  in  this  cafe. 
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*Aig  the  fervicc  he  might  at  once  put  an  end  to  the  ^^^^'^  ^^ 
»  A  meflenger,  for  inftancci  bearer  of  a  caption,  if  •KMmaAt. 
1  a  p^e  of  the  debtor's  friends  pofted  at  the  door 
hiWn  fwords>  and  refolute  to  oppofe  his  entry,  may 
ftdtandng  and  firing  upon  them,  though  no  thruft 
t  been  made  at  him,  and  before  coming  within  reach 
r  weapons ;  for  his  life  and  theirs  are  not,  in  thefe 
ftances,  of  equal  value  to  tlie  law  $  nor  is  he  obliged 
rfe  himfelf  fo  far  on  their  account  *• 

txecttting  criminal  warrants,  the  officer's  powers  are  Power  of 
Mder.    By  the  law  of  England,  where  a  warrant  if-  the  o^  of 
ninft  a  perfon  for  a  felony,  and  either  before  or  af-  criminal 
ft  he  flies  and  defends  himfelf  with  ftones  or  weapons, 
:  the  officer  muft  give  over  his  purfuit,  or  otherwife 
take  him  without  killing  him,  if  he  kill  him  it  is  no 
I  '9Snd  the  fame  law  is  for  a  conftable  that  doth  it  by 
)f  his  office  on  hue  and  cry  K    But  the  party  ought 

information  of  the  reafon  of  the  purfuit,  viz.  that 
\  a  warrant  againft  him ;  and  it  muft  be  a  cafe,  of  ne- 
but  not  fuch  a  neceffity  as  in  the  former  cafe,  (a  war- 
r  a  trefpafs,  or  a  breach  of  the  peace),  where  an  af- 
I  made  upon  the  officer ;  but  this  is  the  neceffity,  y^y^^^  q^. 
',  that  he  cannot  otherwife  be  taken  «.    But  though  a  ncffityjufti* 

perfon  may  arreft  a  felon,  and  if  he  fly  fo  as  he  can-  Oabk? 
!  taken  without  he  be  killed,  it  is  excufable  in  this 
r  the  neceffity  j  yet  it  is  at  his  peril  that  the  party  be '°  *^?  ^'^ 
\%  for  if  he  be  innocent  of  the  felony,  the  killing  (at  perfoat? 
efore  the  arreft)  feems  to  be  at  leaft  manflaughter :  for 
!>cent  perfon  b  not  bound  to  take  notice  of  a  private  per* 
fuTpicion  ;    although  whether  innocent  or  not,  he    . 
to  yield  himfelf  to  the  officer  of  the  law,  and  anfwer 
dnrge  on  record  againft  him ;  but  that  the  praftice 

8ieiCriiii.Uw,^Li,c.  6,  {4.       ^aH.  H.  p.  119.    Ban. 
f I H.  f  •  t xS«   Bunii  Andt 


3i8  Tie  Offices  in  General.        Boc 

jLMBT  iM  ^^  Scodand  ihall  in  all  points  be  goveraed  by  the  £utte 
•xnBAAL.  fiderationS)  and  in  particular  that  it  (hall  make  the  bm 
Is  the  law  '^^^"^^  *^  cafe  of  the  felon  barely  flying  from  the  was 
of  Scotland  that  is  out  againft  himi  cannot  perhaps  be  aflkmed  K 
herewith  above-mentioned  zSt  1662,  c.  6,  impowering  jufticx 
^\^A9  P^*^^»  *^*  ^  Jnake  **  all  the  fenfible  men  in  the  pariOi 
«  cur  with  them  in  purfuit  of  goods  way-taken,  and 
^'  waytakers  thereof^"  declares,  that  in  **  cafe  it  (hall 
^*  pen  the  parties,  whofe  goods  are  taken,  or  thofe  thai 
*^  obliged  to  rife  with  them  in  manner  forefaid,  to  flay,  1 
^'  mutilate,  in  the  faid  purfuit,  the  waytakers  or  their 
*'  ciates,  yet  notwithftanding  they  (hall  never  be  draw 
*^  queftion,  nor  liable  in  any  purfuit,  civil  or  criminal, 
*^  faid  flaughter,  mutilation,  &c*  but  are  hereby  as  fi 
^  remitted  as  if  they  had  our  fovereign  lord's  fpecial  c 
**  miflion  for  that  eflfeft  •>•"  The  general  aft  «,  paflcd « 
''  removing  all  queftion  and  doubt' that  may  arife  t 
''  after  in  criminal  purfuits  for  flaughter,"  among  othei 
ftances  of  juftifiable  homicide,  ftates  the  three  following 
micides,  *^  in  time  of  manifeft  depredation,  or  in  purfui 
*^  denounced  or  declared  rebels  for  capital  crimes,  or  of 
^'  who  aflift  and  defend  the  rebels  and  depredators  by  a 
*'  and  by  force  oppofe  the  purfuit  and  apprehendioj 
^'  them.''  Thefe  mafterful  depredators  were  bands  of  B 
land  thieves,  who  fo  late  almoft  as  1745,  were  in  ui 
make  incurCons  into  the  low  country,  and  carry  off  ^ 
herds  of  cattle  in  a  mafterful  and  warlike  manner.  1 
lawlefs  bands,  as  alfq  declared  and  denounced  rebels  fo 
pital  crimes,  the  zGt  authorifes  the  inhabitants  to  attack 
even  kill,  in  the  purfuit,  although  they  were  not  in  a 
ture  of  violence  or  defence  ^.  But  betwixt  thefe  two  d 
and  the  third,  viz.  thofe  who  aid  and  affift,  the  a£t  01 
this  diftinfUon,  that  the  latter  it  is  not  lawful  to  kill»  u 

*  Homti  Crim,  law,  vol.  i,  c.  6«  §.  3.    ^  Gha.  11,  pari.  x.  feff.  i66x»  c 
k  Clia.  U,  parL  z,  (cfl*.  2,  c.  6.  d  Gardcnftooe,  MS.  Murder. 
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*fift  widi  aims,  and  oppofe  the  apprehenfion  of  the  ^^^\f^  ^ 
ab  with  force ;  whereas  the  fonnery  like  public  ene-  obiib&au 
nd  ootlawSy  may  be  killed  when  running  away.  But 
caie  of  officers  of  the  law  and  their  affiftants  execut- 
Timinal  warrant  to  apprehend  one,  even  upon  the  ac- 
nof  a  capital  crime,  no  decifion  has  yet  gone  the 
of  juftifying  the  flaughter  of  the  party  who  feeks  his 
merdy  by  flight*. 

iGardenftoDC,  in  hit  miniiiaipt,  tit.  Murder,  lays  it  it  cksr  tittt 
iff  chc  few  are  oot  jniUfiabk  to  kill  one  who  flics  swty. 


GHAP.  IX. 


Of  Commissioners  under  the  Comprehending  jtcts* 


S  !•      I.  TT*  VERY  man,  in  return  for  the  proteAion  h€  recdfCl 
T.iimoii.     J^  f^^^  ^g  f^^^^^  jj  ^^^^  ^^  yield  military  fafiDe 


oiir. 


when  neceiTary  for  its  (Tcfonce.  This  duty  is  coeval  wilk 
the  national  union.  In  Greece  and  Rome  every  to- 
man was  a  foldier^  and  (though  the  training  was  ootb 
fyftematic  and  regular,)  the  fame  was  formerly  the  oft 
in  all  the  European  nations,  and  particularly  among  die 
warlike  inhabitants  of  this  ifland.  In  England  commit 
(ions  of  array  levied  the  peafantry  of  the  difierent  cooO" 
ties  i  and  in  Scotland  they  were  led  by  the  (herifisi  ci- 
ther immediately  or  more  remotely,  as  the  vafials  of  fevbl 
fuperiors.  And  although  the  feudal  laws  always  (bore  to 
appropriate  the  vaiTals  to  their  refpediive  chiefs,  and  fepsntft 
them  from  their  general  allegiance  to  the  date,  yet  not  cfCO 
in  France,  at  the  very  height  of  feudalifm,  did  the  kingi^ 
linquifli  the  right  in  cafes  of  great  emergency  %  to  call  io* 
mediately  for  the  fervice  of  all  the  lieges,  whether  hoUkf 
of  the  crown  or  others.    The  term  ban  ^  was  derived  frofl 


*  Arrierban  eft  eztraordinariuin.  Si  expanfo  t   Tidenttir  ndicoB 

quando  reipublicix  neceffitas  exigit.  inde  /an,  ton  (qaibas  tlii  4  wSjiffti 

Craig,  De  feud.  lib.  ii,  dig.  xi,  §  36.  iu  fine)  pro  Tcxillo.  (SpcJn.  ObC*' 

b  fian.    A  Saio  ^  pro  extenfo  et  vocem.) 
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Ac  fignal  employed  to  rummon  the  people  to  take  arms ;  Tatn'oii- 
^foryerofs  was  the  fignal  in  this  country,  which  none  oiir. 
coaU  difobey  with  impunity. 

Owing,  indeed,  to  the  fortunate  fituation  of  this  ifland, 

it  has  been  feldom  neceflary  to  call  out  the  great  body  of  the 

people ;  and  the  feudal  tenure  of  military  fervice  (later  here 

tluQ  in  fome  other  countries)  came  to  be  commuted  into 

BBoney,  with  which  regular  troops  were  inlifted  and  paid. 

^  the  ena£kments  refpe£ting  levies,   and  the   fucceflive 

changes  in  the  nature  of  our  armaments,  will  fall  more  pro« 

perly  to  be  noticed  when  we  come  to  treat  of  the  ftate  mi* 

litary,  bcluding  the  army^  navy,  militia,  &c.     Our  prefent 

^ed  is  to  explain,  in  general,  the  jurifdiflion  of  thofe  com- 

'ittflionerS)  who  have  been  occaGonally  empowered  by  fpe* 

^  aAs  of  parliament,  to  feize  and  imprefs  for  the  public 

^ice,  idle  and  vagabond  able-bodied  young  men.     Such 

^^flenders  had  always  been  liable  to  be  fcized  and  punifhcd, 

•t"  put  to  work,  by  the  judge  ordinary.     This  power  of  im« 

Pi'ciEng  fuch  perfons  was  intruded  to  commiilioners  of  fup- 

Ply,  by  a  claufe  in  two  of  "  the  afts  for  the  levies,"  which 

Paded  in  the  reign  of  king  William,  1695,  c.  33,  and  1696, 

^•23. 

n.  These  a£ls  proceed  upon  the  narrative,  '^  that  all  he-      S  ^ 
*^  ritorSf  and  the  fuperior  fort  of  his  majefty's  lieges,  do  tion  or* 
*■  fcally  contribute  to  the  cxpcnce  of  the  war,  by  payment  »»*o,^«"-- 
**  of  fupplies  and  other  public  burdens ;  and  that  it  there- act i. 
**  foie  fcems  mpft  reafonable  that  the  inferior  fort,  who 
^  contribiiCe  little  or  nothing,  efpccially  young  men  without 
**  wives  or  children,  fhould  be  compelled  to  contribute  their 
^  pcrlboal  fervices  in  the  war  for  a  certain  fpace,  which  is 
ounifeftly  mod  neceflary  for  the  defence  and  (ecurity  of 
di^lelves  and  the  whole  kingdom,  befides  the  other  ad- 
*^tages  of  profit  and  honour  that  may  thereby  accrue  to  Perfvns  to 


«r 

'v./.  ■"  X 


^m."    And  accordingly  thefc  ads  ordain  the  commif-  h^^j^''*^ 
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miouLA-  fi<>ncr*  ^  fupplji  &c.  ^ry?,  to  dcfign,  2nd  cante  be  gWen, 
TioN  OF  t^e  idle»  looTe,  and  vagabondj  perfons,  liable  bjr  former  a£b 
liamT**^'  ^^  '^  feizcd  by  fheri^s,  withing  their  refpeAif e  boviids  ^  ^ 
ACTf.  conJ/y^  to  call  out  by  lot  the  other  young  fencible  mea,  who 
had  not  wives  or  children. 

^3-  ni.  Since  the  Union  certain  zSts  of  parliament  haM 

COM  PR  t-    been  pafledj  from  time  to  timei  commonly  called  '*  oompK« 

HENDiNo    cc  hending  afts."    The  laft  of  thefe,  19  Qeo.IU,  c.  10^  $  f 

empowers  juftices  of  peace^  commiflk)ners  of  the  land-taa 

Perfoni  to   and  magiftrates  of  boroughs,  to  imprefs  all  able-bodied^  tdki 

he^dcS^^^' ^^^  diforderly  perfons,   who  cannot,  upon   examtnatsoK 

prore  themfelves  to  exercife,  and  indttftrioufly  follow,  (oi^ 

lawful   trade  or  employment,   or  to  have  fome  fubftan^ 

(ufficient  for  their  fupport,  &c. ;  as  alfo,  perfons  cnawklkm 

of  running  goods,  or  of  being  aiding  therein,  and  who  ^ 

liable  in  a  penalty  not  exceeding.  40L  &c     This  a£l  nam£k 

rially  difiered  from  former  ones,  with  r^rd  to  the  eaie  aik 

prote£tion  that  it  afforded  the  magiftrates  employed  in  eare^ 

cuting  it. 

In  the  records  of  the  juftices  of  the  county  of  Edinburgh^ 
there  appears  a  complaint  in  the  name  of  William  Wilfeoy 
prifoner,  ilating,  that  although  he  produced  a  pafs  and  certi- 
ficate that  he  had  a  calling,  he  was  nevcrthelefa  feized  by  a 
recruiting  oi&cer  inArgyleihire,  and  brought  by  ham  (e  town^ 
and  was  (till  detained  in  his  cuftody.  The  ofiicer  ftated,  dU|t 
the  prifooer  had  been  made  over  to  him  by  the  (heriff  of  Ar^ 
gylefhire  as  a  vagabond ;  but  produced  no  evickncc  of  the 
sficrtion.  The  juftices  found  him  unwarrantably  fcne^,  and 
ordained  &im  to  be  fet  at  liberty,  and  prohiUted  tbc  leenut- 
ing  officer  from  troubling  him*  Comprehending  ads,  paffing 
pn  die  exigency  of  the  moment,  are  temporary. 

$4*   '       IV.  A  GENERAL  qucftion  ariies  under  all  thofe  afis,  koia 

itivitw- 

Aitt.       ff|i  ihe  commiifioners  ailing  under  them  afe  liable  to  die  re 
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vier  of  cosxts  of  hw  ?  Anrf  Acre  has  always  been  fomc  dif-      ^  ^ 

ftrenceof  opimon  on  the  bench  refpefHng  the  import  of  fuch  aile. 

dmfes  :n  this,  ^  tlhat  the  perfon  fo  mlifted  (hall  not  be  taken 

**  OQtoShis  majefty^s  fervice  by  any  procefs  of  law,  excepting 

*'  for  a  criminal  a£^  ^'^  which  clanfe  alfo  occars  in  the  mutiny, 

snilitia,  and  other  enadments,  for  raifing  men  for  the  army 

^  navy*    The  late  lord  juftice-clerk  Macqueen  was  of 

^fmion  diat  it  did  not  apply  to  any  cafe  where  the  validity 

^die  inliftment  was  the  queftion  in  difpute  ^  and  this  feems 

to  have  been  in  general  the  prevailing  opinion,  the  fupreme 

court  never  having  thought  itfelf  precluded  from  taking 

CDgnilance  of  complaints  againil  fuch  commiflioners,  not 

'or  a  wrong  judgment  under  the  ftatute,  but  for  adding  in 

^be  face  of  it,  and  difobeying  its  injunctions.    One  inftance 

^^  this  occurred  in  the  cafe  of  a  man,  who  objc£led  to  his 

^^Xftment,  on  the  ground  that  he  was  upwards,  of  fifty  years 

^f  age,  under  which  alone  the  a£t  allowed  perfons  to  be 

^<%)prehended.    The  court  pafled  the  bill  •,  being  generally 

^>S  opinion,  that  its  power  of  review,  from  its  inherent  and 

^csnftitutional   jurifdi£tion,  was   not  excluded  by  this  fta- 

trxitc*. 

A  DECISION,  fomewhat  contrary,  had  been  pronounced  in 

^}k  preceding  year  **,  in  the  cafe  of  two  men,  who  being 

imprifoned  by  warrant  of  the  commiflioners,  and  ordained  to 

^  delivered  to  the  commanding  officer,  prefented  a  bill  of 

i'ofpciiGon  and  liberation,  offering  evidence  of  their  good  beba- 

^A«r,  and  that  they  follo'wed  a  lawful  employment^  being  hired 

fffvantif  and  that  the  cotnmijjioners  refufed  to  receive  that  evim 

^e.    The  bill  was  refufed  ;  upon  the  principle  that  the 

jodgment  of  the  commiflioners  could  not  be  reviewed  in 

a  court  of  law.     The  court,  however,  was  much  divided  in 

opinion ;  and  in  the  fubfequent  cafe  of  Cowpar  and  others 

*  htollo  againft  fir  William  Mu-        b  9th  Aug.  1778,  Foot  and  Maifliall 
**^?5tbjuac2779.    Fac.  CoU.         agaiatt  Major  Stewart.    PacOoU. 
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jLirntw-  ^g^'w^ft  ^^  1^^^  Ogilvy,  the  court,  after  a  hearing  in  prc- 
▲BLx.  fence,  and  upon  the  mod  folemn  confideration,  fuftained  its 
competency  to  give  redrefs  in  fuch  circumftances  *•  Indeed, 
if  accefs  to  the  fupreme  court  in  the  m^  fitmmarf  manner  ^ 
y/txt  denied  in  fuch  cafes,  the  moft  opprefliTe  confequences 
might  enfue. 

*  Did.  vol.  iii,  p.  341.    See  alfo  p.  344,  cafe  of  the  coUQtels  of  Lmidi»U«« 
againfl  truftces  00  Ayrfliire  toads;  aSdi  May  1793. 


CHAP.  X. 


Of  Ccmmissioners  ofSi^j* 

*  ^I^HE  office  of  commiffioner  of  fupply  is  another  op«      {  %. 
jL    portunity,  which  the  wife  policy  of  our  gorcm-  J'^,"*  •'* 
^^t  affinrds  to  gentlemenj  whofe  fortune  does  not  require  nbral.    * 
F^eiEonal  purfuits,  and  whofe  inclination  keeps  them^t- 
^^o  refubKca^  of  turning  their  leifure  to  the  public  advan* 

CoiCHissiONERS  of  fuppIy,  wMle  they  have  a  joint  charge 
^Uh  jaftices  of  peace,  of  roads,  bridges,  and  ferries,  beGdes 
^^^g  employed  with  fome  other  magiftrates  in  executing 
^'^  comprehending  a£ls,  have  the  fole  and  exclufive  charge 
^  levying  the  land-tax,  and  dividing  valuations.  They  in- 
deed derive  their  name  from  this,  their  moft  appropriate  and 
^portant  buCnefs. 

Commissioners  of  fupply  are  named  in  the  yearly  a£ls      {  %. 
*napofing  the  land-tax,  for  levying  it,  as  well  as  adjufting  the  JlJ^^jiVot 
^^uations  of  the  feveral  lands  in  each  county  ».  surrLr, 

now 

NAMED— 

*TlKadof  c«oVentioD«i667,firft  powers  which  are  referred  to  and  Nomina- 
^^  commiffionerf  on  their  prefent  adopted  by-  the  fubfe^aent  ftatmcs,  '^^^'^  o'* 
^^^  i  and  GonuiDt  the  roles  and    Britiih  and  EngUfli.    The  following 

X3 
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In  the  county  of  Perth  fome  additio.nal  commtffioners  of 
fupply  being  needed,  their  names  were  inferted  in  an  ad  for 
enforcing  certain  duties  on  penCons  and  offices  in  Englandi 
but  not  appearing  to  relate  at  all  to  the  conuniffioners  of 
fupply  for  the  county  of  Perth.  At  a  meeting  for  chooliog 
a  co]le£lor,  the  votes  pf  thofe  additional  commiffioners  were 
objefted  to ;  and  though  a  fuppletory  aft  had  been  obtainedf 
indemnifying  the  gentlemen  named  for  afling  as  commif- 
fioners, yet  the  ele£lion  of  the  colleAor,  which  depended 
on  their  votes,  was  fet  aGde  -,  the  court  of  /effion  being  of 
opinion  that  the  fuppletory  a£t  could  not  operate  retn^  fo  as 
to  afFedl  the  rights  of  any  individual ;  and  though  it  wai 
clearly  the  intention  of  the  z6t  to  name  the  gentlemen  as 
commiflioners  of  fupply  for  Perth,  ftill  it  had  not  been  car* 
ried  into  effedl  *. 


^UAurx* 

CATION. 


ni.  Ths  Scottifh  adi  name  the  mbft  refpeitebic  gentle- 
men and  nobkmen  to  colle£t  the  ce£i  of  thrir  leTpefliiC 
counties  -,  and  **  for  the  burghs,  the  magiftntcs  cf  tl^  te 
'*  for  the  time  being,  with  power  to  them  Co  chiife  Afit 
**  mafters  within  their  refpedlive  bounds.** 

But  the  Britifii  wEts  declare  that  none  of  the  conauft'D' 
ers  named  for  the  county,  (hall  be  capable  of  ading  widMit 
being  infeft  in  fuperiority  or  pr«^erty,  or  pofleftdatfi^ 
prietor,  or  liferenter,  of  lands,  valued  in  the  tix-voU  of  Ae 
county  where  he  ads,  to  the  extent  of  lool.  ScoU  ptfli" 
fium. 

The  zQi  makes  no  diftinflion  between  fuperiority  and  pK^ 


are  the  dates  of  the  different  aftf>al-  c  6,  9,  and  lo ;  1693,  C  91  s4i^> 

moft  downward  to  the  union  i  1670,  c  ro. 

c.  3;  2671,  C.4;  aa  of  convention,  *  x8o2,  Jan,  19,  Stewut  9^/^ 

]^78,  x68z,  C3;  2685,  C.X1;  X685,  Kbloch.    facColL 

6>  |4 »  t686»  €•  a ;  1^9, «.  $%%  169Q, 
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potT.    The  fame  lands,  therefore*  qualify  both  the  fupe-      i  ^' 
xior«id  me  vafial  to  att  as  commillioners  *.     And  two  vaf-  cation. 
iibi  «ne  «f  them  holding  bafe  of  tlie  other^  were  both 
fiund  qoalifi^  to  ^Gt  ^ 

IfaL  Wight  obfenres,  if  this  decifion  be  well  founded,  it 
IS  lord  to  fay  where  it  will  flop.  It  (hould  fecm  that  as 
«uny  ma  J  zSt  in  refpeS  of  one  parcel  of  land  of  lool.  va- 
Amiooy  as  there  may  be  fubfeus  of  it  granted  ^. 

Tbx  adbi  as  they  have  hitherto  been  framed,  make  no 
of  lands  of  an  old  extent,  proved  by  a  rctour  be- 
idia*    A  freeholder,  therefore,  though  eligible  to  re« 
die  county  in  parliament,  may  not  have  valuation  to 
^Qalify  him  for  a  commiflioner  of  fupply. 

Ant  perfian  who  (hall  take  it  upon  him  to  z£t  ^without  penalty  for 
proper  qvalification,  (hall  forfeit  20I.  fteriingjor  every  ^^^V^' 
ifUng,  to  be  recovered  by  adion,  complaint,  or  peti*  per  qualifi. 
.  in  a  fommary  way,  at  the  fuit  of  any  heritor  within  ^^®°* 
^Ik  oovnty,  before  the  county  court,  or  the  court  of  feffion. 
Bat  the  conrt  of  feflioa  feems  now  to  think  it  fuiEcient  to  in- 
ttft  one  penalty  for  one  meeting,  even  tliough  adjourned 
fiom  one  day  to  another }  and  though  the  perfon  complain- 
^  of  may  have  a£ied  in  many  different  points.    Cofts  have 
^  been  refsfed  in  one  cafe  '•     A  different  judgment,  in 
^^  cefpede,  had  been  given  in  former  cafes  \ 

Ik  the  cafe  of  Gordon  againft  Forbes,  the  latter,  who  was 
appointed  h€tor  on  the  forfeited  eftate  of  Cromarty,  plead*       • 

•  Bink.  laft.  x.  b.  iv,  tit.  i8,  par.  x.        *  1766,  fir  John  Gordon  againft 
^aift  Jan.  1766,  fir  John  Gordon    Foibci. 
^•*«aaAiidcrfoa.  Did-DccivoLa.        Idem,   agfiinft   Forfyth,     Wight, 
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quALiri-  ^^  ^^^^  *^  ^^^  ^^^^  ^^^  prafticc  to  appoint  favors  in  the  aA 
CATION,  fence  of  their  conftituents  ;  and  that  this  ought  at  leaft  i 
far  to  be  fuftained  as  to  exempt  him  from  the  penalty  in  n 
fpc£l  of  his  bona  fides.  This  defence  was  fuftained  by  tl 
firfl  interlocutor  ;  which  however  was  altered  on  fartb 
confideration,  and  captain  Forbes,  found  liable  in  the  ftatutc 
ry  penalties. 

Nullity.  The  payment  of  the  penalty  does  not  fupply  the  want  i 

the  qualification!  fo  as  to  validate  the  a£lings  of  any  perfc 
as  commiffioner  who  has  not  land  to  the  requiCte  extec 
The  words  of  the  ftatute  are  extremely  exprefsy  that  nor 
fliall  be  enabled,  or  capable  to  be  a  commiflioner  of  the  lata 
tax,  or  for  executing  the  feveral  powers  and  things  hesm 
ena£tedy  without,  &c. 

Bxceptions  There  are  two  exceptions ;  the  one  is,  the  ddeft  & 
qoalificJ  s^nd  hcirs-apparcnt  of  perfons  fo  infeft  in  lands  to  the  i 
tion  it  not  quifite  extent  and  valuation  ;  the  other  is,  provofts,  bailie 
dean  of  guild,  treafurers,  maders  of  merchant  companiesj  c 
deacon  conveners  of  trades  for  the  time  being,  of  any  roya 
burgh,  and  bailies  for  the  time  being,  of  any  borough  of  re 
gality  or  baony.  ♦ 


OATHS. 


S  4.  IV.  The  yearly  land-tax  aAs  requires  that  the  commiffion 

^^^'      ers,  before  proceeding  to  a£l:,  ihould  take  and  fubfcribe  tfa> 

Al  egiancc.  ^^^j^  ^f  allegiance  and  abjuration,  and  fubfcribe  the  afluranc 
juration.  jippQjntcd  by  law,  to  be  taken  by  perfons  in  offices  and  pub 

Affurance.  jj^  ^^^^f^  j^^  Scotland,  under  the  pain  of  forfeiting  aoL  ftci 

PenaltT*      .. 

hng. 

If  a  nullity.  '^^^  court  of  feflion  found  a  divifion  of  valuation  voul 
bccaufe  the  commiffioners  had  not  taken  the  oaths  of  alk 
giance  and  abjuration  ^.    But  the  ilatutes  do  not  declare  th 

«  8th  July  1 751,  Sutlicrland. 
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fiooeediiigt  of  fuch  commiflioners  to  be  void  and  null ;  and  ^^^^ 

is  a  hter  cafe  *,  the  court  was  unanimoufly  of  opinion  that 

Jt  did  not  infer  a  nullity  $   and  that  the  former  cafe  had 

bcca  erroneoufl  J  decided.    In  this  cafe  many  inftances  were 

gv^ca  of  valuations  being  divided  by  commiffioners  who 

k^  not  taken  the  oaths ;  and  the  clerks  to  the  commiflioa- 

^nbr  Ayrlhire  reported,  that  they  never  knew  one  inftance 

^  tbcir  taking  the  oaths  to  government  at  any  meetingi  ex- 

^*pt  the  general  meeting,  30th  April.    **  The  oaths  arc  on- 

**  fy  produced  at  diat  meeting,  and  never  called  for  at  any 

'  other.    When  a  new  nomination  coming  down,  I  (hould 

'  fhkak  it  neceflary  to  take  the  oaths  at  the  firft  meeting 

^hereafter,  that  fuch  new  commiihoners  might  at  prefent 

b^  qualified )  but  that  has  not  happened  here,  as  I'ob- 

I<cnre  from  the  rolls  of  the  oaths  no  commiflioners  have 

■ 

^^er  qualified  but  at  the  general  meeting  in  April  yearly .'' 
^^nt  therefore  fuch  objeAion  to  be  fuftained  againft  a  divi- 
"^^^  of  valuation,  few  or  none  had  taken  place  in  that  coun- 
^  for  fome  years  pad,  which  might  not  be  challengeable ; 
"^■s-  Gme  loofenefs  was  found  to  prevail  in  feveral  other 
cc>%iiitiet;  and  in  one  it  was  faid  to  be  the  pra£tice  to  quali- 
fy oidy  once  every  parliament,  when  the  feparate  a£t  is  paflcd 
'^^^iS&ing  the  commiflioners. 

y»  The  commiflioners  of  fupply  are  intitled  to  name  ^„  ^  ^ 
^■^<v  convener  from  time  to  time,  and  may  remove  him  at  tion  o» 

LICTOX* 

^HET  are  empowered  to  name  llkewife  a  collector  and  a 

I       ^^,  whom  they  may  allow  fuitable  falaries*    Dr.  Burn  ob- 

^^  the  expreflion  of  the  ftatute  is,  that  the  clerk  is  to  be 

^pointed  by  a  majority  at  each  refpedlive  meeting ;  but  lord 

^'^field  faid,  '*  if  clerks  were  appointed  under  the  land-tax 

'787,  Feb.  20,  Ctmpbeli  agaiofl  Macdowal.    Fic  CoU. 
^767,  Dec.  24»  Pttltney  againU  (ir  John  C«rdoa.    Ibid. 


33^  ^Pbe  Offices  in  General.        I 

MoMivA-  ^  ^  ^•^  ^""*  ^  meeting,  thet«  woidd  be  oo  en 
TjoN  or  J'  chStitms/*^  A  competition  hanng  taken  pbce  for 
THE  ci.i»K'j^^^  of  the  cefe  for  the  county  of  Rofs,  the  difiii 
candidate  brought  an  a^ion  before  the  court  of  feffii 
duding  for  having  it  dedared  that  the  eledxoa  n 
and  tmght  to  be  reduced,  and  that  he  hinifelf  ougl 
de6ted.  He  called  as  defenders  his  competitors  a 
of  the  commiflioners  of  (upplyt  who  had  coocunred 
appointment.  The  defenders  obje£led,  that  all  part 
ing  an  inttreft  had  not  been  called ;  and  the  lord  < 
^  fcrftained  the  defence,  that  the  whole  of  the  comm 
^  of  fnppiy  who  voted  for,  and  eleded,  Kenneth  Ms 
**  of  Kilcoy,  npon  the  joth  of  April  laft,  were  not  < 
**  parties  to  this  procefs.*'    The  ferds  adhered  *• 

S  6.  VI.  The  yearly  zfks  fpecify  the  time  and  place  i 

TIllK  AND 

tLACB  or  fi^  meedng.  It  is  ordained  to  be  held  at  the  head  b 
MB£TiNG.  of  their  feveral  fliires  on  a  certain  day,  named  in  es 
and  they  are  empowered  to  name  the  fubfequent 
thdr  meetings,  and  to  name  their  conveners  from 
time.  *'  This  is  wifely  ordered,  to  prevent  packec 
"  ings  of  a  few  commiffioners  for  the  purpofe  of  (i 
«  job  «>." 

NoTWiTHSTA^JDiNG  an  adjournment,  the  convet 
call  a  general  meeting,  upon  the  application  of  an] 
having  intereft  *.  Where  the  commiffioners  had  m 
to  name  a  convener,  the  court  of  feffion  have  ordai 
(faeriffto  call  a  meeting  on  proper  advertifementj*. 

§7*  Vn.  The  aAs  appointing  commiffioners  of  fui 

very  maccurate  m  one  refpeCi,  namely,  as  to  the 
of  commiiBohers  that  muft  be  prefent  in  order  to  cg 

'  Roderick  Mackcfisieagainft  Ken-       ^  Dec.  14,  1756,  fir  Rd 
aeth  Mackenzie,  1771,  February.         doa.    (WiglK,p.  194.) 
^  Wight,  p.  193.  4  Ibid. 
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I  jMnov.    But,  in  practice,  the  commiflioners  a  A  at  their  q^o\,'||, 
■cedop  as  if  they  were  not  confined  to  any  qi|orum  *• 

The  proceedings  of  the  commiffioners  are  fubje£t  to  the 
Riicw  of  the  court  of  feiBon)  as  the  fupreme  civil  court  of 
tk  nation.    It  feems  fufficient  to  date  this  much  here  in 

fSBfBoL  The  particular  detail  will  be  more  properly  deferred 

l»d)ofe  chapters  which  explain  their  duty,  whether  a&ing 

Ijftemfehres  or  along  with  juftices  of  peace. 

*  Wight,  p.  X94. 
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OF  THE  PEACE, 


CHAP.  I. 


OfBnacbu  of  the  Peace. 


^  TTAVING  already  taken  a  general  funrey  of  the  hif-     ih 

XI  lory,  powersi  and  procedure,  of  the  feveral  offices^  tiiw.^ 

te  ihall  noW|  with  more  adrantage,  proceed  to  the  other, 

*^more  extenfiyCy  branchi  namely,  die  objeBs  of  their  jo- 

^i^/oBaxm^  under  the  general  heads  already  mentioned ;  of 

^poUic  peace,  the  police,  improvement  of  the  country, 

ft   The  fttbdlYifions  will  bring  under  our  particular  con- 

Akntbn  the  powers  and  duties  of  the  refpe^ve  ma^- 

ilntef. 

n.  Pbice,  extenCvely  taken,  includes  every  duty.    It    i%» 
iDcans,  what  GceroS  after  Ariftotle^  calls  o^/^Mt^^waAririi 
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FtAci  f<^^P^^  legibut  et  inflituiis  populorums  or,  as  it  may  be  wd 
WBAT  IT  IS  rendered^  '<  walking  in  all  the  commandments  and  ordi 
<<  nances  of  the  law  blamelefs  ^ ;"  which  Jaftinian'rediiod 
to  thefe  three  precepts,  that  we  ihould  live  honeftly,  fiuwU 
hurt  no  body,  and  flioold  tender  ttt  ettry  one  his  due^  Th 
firft  indudes  thofe  dafles  of  duties,  the  negled  of  wluchi^ 
ing  public  fcandal,  and  fetting  an  evil  ezamplci  thus  indireA 
ly  proves  injurious  ta  othcrliA  Tbdt  aab  ebCirced  by  the  bfi 
for  checking  impiety,  irreligion,  &c  '•  The  fecond  praU 
bits  our  injuring  another  in  his  perfon  or  charader'.  Th 
third  has  in  view  llie  pmteftiau  of  piupeity,  aigafaiflr  all  mai* 
ner  of  injuftice,  that  we  (hould  not  touch  what  does  not  be 
long  to  us,  and  that  we  (hould  pay  the  debts  which  are  te 
by  us  *.  In  (hort,  every  adUbh,  t&atfi  in  any  of  thofe  pomfi 
of  view  is  the  objeA  of  criminal  juftice,  may  thus  beooo* 
fidered  as  a  breach  of  the  peace,  which,  in  this  extenfin 

*  Loke,  c.  1,  ▼.  6.  tHe  fame  thing  bj  the  tenn  hmfj 

b  Inft.  lib.  i,  tit.  z.  §  3.  Jaru  pra*  which,  as  weU  as  the  AbiUotifel< 

gtfia  funt  hoc  bonefie  vimmmt  akttttm  n^^  Mid  ihAailje^Te  hmtf^  iivfc 

noH  Uitre^fuum  cutque  trlhuere.  in  the  fame  eztenfire  fenie  by  tt 

Both  Harris,  in  his  tranflation  of  acknowledged  ftandards  of  pure  fio| 

the  Inftitutes,  and  jodge  Blackftone,  li(h ;  for  example^  bj  the  txaoibtB 

.     '       remler  iM^^  9/<rr«  <^  tartTTiSM^  «f  tfte  BiUe.    Sar  tTfatotl|»#i 

*'l^    I>»ofcffor  CfariiSan  thiaks  it  ▼i.9(  Rfln3B»HC>siiiy  %XS>  t^ 

ihoalA  be  lathec  rcadered  **  ta  live  Ptter,c.ii9.T.xx. 

<<  homntrallyt  or  with  detorum  and  Se/t'  ^  Et  prim»  fuiiam^  fvff  mis  hmf^ 

•*jiaku.^    It  is  certainly  true,  at  the  fraHplfur,  Iktdllgi  of/^i'M  ^tiiari  fii 

letffied  ffoMhr  remerlBk  that  tliie^  giOiM,  ftm  Udkmt  pi^iuitm^  vtHtmMk 

pcaccyt:  ^  waa*  htcndrd  t»  comprife    txijimgtiwmm n^/ham t^ gt Mlmj 

**  that  chdt  of  duties  of  which,  the  pugnamt  cwm  U^^thMumtriimtif 

**  liolations  asc  nunous  to  fbcietyy.  Ilea  kmeflaU.    ( Vinnius  Com.  ad  k 

*■  nm  By  immedfate,  but   remote,  ^  Jfe  olilntfM  ^Hmm,  aiu  ImsAmi 

"  confequences ;  as  drunkennefs,  de*  tcm,  lihrtatem,  exiftimatsmem  kgtik 

'*  bauchery,profanene£i,extravagance,  out  wolemus.    Vin.    Ibid. 

^  gnnini^*'  ^  TertiumaJ  r^gxtenmt :  mi  mi  d 

But  as  the  Latiaword  bciuflt  un*  manuf  aAfineamui  boe  efi^rti  mlierku 

«   '.     .        queipOliaibfy  hats  this  flgnification,  fb  attrefhmu$^  out  mhtmamnt ;  mt  ftMa 

there  feems  to  be  no  reafon  to  doubt  unumquemque  rebus  fuis  uti,  mt  rtida 

'  that  thofe  two  Icamcdairtfaors  miaat  qu^dalienum  apudnu  efL    Ibi<i 
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\ak^  is  defiacd  hf  ike  Eagliih  lavyers  to  be  <«  any  inter-  ,^^J^^ 
'rqnion  of  the  confidence^  quiet,  aad  auauty^dut  is  be- what  it  ii 


Tius  ^eztenfive  definition  of  peace  naturally  arofe  from 
IS  foGlical  truths  that  the  magiftrate,  ha?ing  no  cure  of 
■Ifl^  cannot  lawfttUjr  punilh  znj  a£lion^  unkfs  fa  far  as  it 
ifljuriiMif  or  gWea  (Ufquict  anddifturbance  to  others*  Hu- 
ms hHP»  cannot  enforce  thofe  duties  which  men»  as  moral 
iiri^pova  agents,  owe  to  the  Deity,  or  to  themfelves,  or 
ikidk  ^SkBt  certain  rights  of  others,  thence  called  tm^erftEii 
■has  the  11^  of  die  benefaflor  to  gratitude ;  of  the  uii« 
Ih|^  to  cMipaflion  ^  of  the  needy  to  relief.  The  avenging 
\mA^  can  no  move  be  unihcadied  by  the  magiftrate  after, 
A«  by  the  injured  iadiridual  before^  the  inAitution  of  g»- 
it»  if  the  aAion  be  finful  or  immoral  only  ;  it  mufty 
Ty  be  injuriotts  to  the  per/eil  rights  of  other  men. 


hnfeacfp,  m  comnon  language,  is  ufed  in  a  more  limit- 
*i%Bificatioo  }  and  has  been  defined  to  be  <<  any  injurious   • 

*  Sace,  or  mlence,.  moved  againft  the  perfon  of  another, 

*  kit  goeds^  landsi  or  other  pofieflions,  whether  it  be  by 
'  dicattniag  words,  furious  gefture,  or  by  force  of  bodyi 
^  A  by  aoy  other  fooce  ufed  in  tirrorem  ^•** 

Oim  attention^  then^  muft  firft  be  dire£kcd  to  vioktioos  of 
ik  peace,  in  thb  narrower  fenfe ;  which  clafs  of  ofiences 
Vdtj  occafioned  the  inftitution  of  juftices  of  peace ;  gave 
bl  ougpftracy  its  name^  and  ftili  form  its  wideft,  moft  pe- 
llsr,  diflkult>  and  important  province, 

Preackbs  of  the  peace,  thoogh  (even  in  this  reftri&al  DiTifioo  of 

breaches  of 
the  peace. 

'  Ktifef bcit't  Juftice  of  peacCi       b  Gladitu  ulier.    Codez,  kVy. 
31.    IMCODaCiik  ^PaltoOyCiii. 
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f  «•        fenfe)  multifarious,  difibriiig  in  their  features,  cluiraflers,  an 
^aj^j>*„nConkq}icnct69  and  not  corredily  admitting  anyonedefini 
tion,  are  however  all  of  them  either  general  or  ptthfic  ii 
their  obje£t,  or  private  only. 

FUBLic—        ^^^'  '^"^  ^^^  ^'^^  ^^  breaches  of  the  peace,  or  thofi 

txtAsov.  having  a  public  obje£l  in  view,  may  be  introduced  by  tb 

crime  of  high  treafon,  the  greateft  of  all  civil  crimes.    Ik  it 

derived  from  the  French  trahifon^  deceit.  Neither  treafon,  on 

mifprifion  of  treafon,  are  within  the  letter  of  the  commiflioi 

of  the  peace.  Thefe  crimes  are  not  competent  to  be  tried  to 

iudcr\hc    ^^^^  ^^  feffions ;  but  they  fall  under  the  cogmzance  of  Ail 

jurifdidion  magiftracy  as  offences  againfl  the  peace  of  the  king  and  ofdM 

^    *"**   realm.     And  any  one  juftice  of  peace,  either  from  hisowf 

knowledge,  or  the  complaint  of  others,  mud  take  meafvci 

for  the  apprehenfion  of  perfons  fufpe^ed  of  fuch  crimei] 

take  the  declaration  of  the  delinquent,  or  of  others  whocM 

give  evidence  againft  him ;  put  the  fame  in  writing,  comoHl 

the  delinquent  for  trial,  and  bind  over  others  to  give  cvi 

D,^  ^l      dence  againft  him  •.      And  generally,  where  a  perlba  i 

juftices       committed  for  treafon,  it  is  advifable.  Dr.  Burn  obfefUCI 

perfon  is     for  the  juftices  of  the  peace  to  fend  an  account  of  aU  o 

committed  particulars  immediately  to  the  fecretary  of  (late  ^  It  will  to 

fortrcaion.  *  j  s  . 

be  necefTary,  therefore,  to  enter  more  fully  into  this  ofknnx 
than  merely  to  ftate,  in  general,  thofc  circumftances  wbid 
are  neceflaryi  according  to  the  Englifh  lawyers,  to  confiitnt 
it. 

Treafon,         Treisqn  was,  by  the  old  law  of  Scotland,  either  prop< 

V^  ?1   ®'  ftatutory.    The  Jirfl  included  thofe  fadls  which  ^ 

unju  treafonable  by  the  common  law ;   fuch  as  contriving  tl 

death  of  the  fovereign,  or  laying  him  under  reftraint  in  b 

perfon,  or  in  the  exercife  of   the  government  \  raifing 

*  %  Hawk.  p.  37.    Hall,  p.  1. 1 69.        b  Burn's  Juftice,  tit.  TrealiNi. 
X  Hale's  Hift.  p.  372. 
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iof  is  4it  hoft  without  a  cauTei  lerying  war  agatnft  him,  ^  $^*^ 
m  indliDg  ochen  to  'mndc  him)  the  aflaultinff  of  caftles  trsasom. 
vkie  he  lefidcd  t  the  endeavouring  to  alter  the  locceflion ; 
inipagiiiiig  the  authority  of  the  eftates  of  parliament ;  the 
maUng  of  ticadcs»  either  with  fubje£t$  or  with  foreign 
larleiy  or  maiatatning  any  forts  without  the  king's  confent ; 
aydiefcCettitigorconGealingof  traitors*.  They^rp/u/ included 
ilariines  idbidi^thou^  oot  of  their  own  nature  carrying  in 
Abb  wnj  of  the  diftinguidung  chancers  of  proper  treafon^ 
yrt  woe  ptmiihahk  by  ftatute  with  the  pains  of  treafon,  viz. 
Mtbf  koded  men  ^  I  murder  under  truft^  i  wilfully  fetting  statutory 
it  to  coalhcughs  \  or  to  houfesy  or  corns  * ;  and  aflaflina^  thToM**  ^ 

ilH  r^  Scottiih 

law. 

Tm  puhilhnient.of  treafixii  whether  proper  or  fiatutory, 
•as  deadly  and  Ac  forfeiture  to  the  crown  of  the  traitoi^s 
ftsle^  both  licad  ^md  perfonal  i  and  the  extindion  of  all  the 
icrilibk  dignitieSt  honours,  oir  privileges,  that  the  king  had 
uferred  od  him.  The  year  inmiediately  enfuing  the  Union 
€the  two  kingdoms,  anno  1707,  the  Britiih  parliament 
idgnig  it  mlbnable  that  the  whole  united  Idngdom  (hould 
K  gorerued  by  the  iame  law  in  the  matter  of  treafon,  as 
IKr  iddigations  to  loyaky  were  the  fame,  declared,  by  7 
UnKf  c.  If,  that  the  laws  of  high  tteafon  that  then  ob-£„g];(]| 
Niied  in  JBagkmd,  flumld  alfo  take  jdace  in  Scotland,  not  treafoniawt 
tmif  with  tefpe£l  to  the  {tl&s  which  conftituted  that  crime,  Scotland. 
btt  m  relation  to  the  forms  of  trial,  the  corruption  of  blood, 
lil  ail  Ae  other  petiaides  and  fbrfritures  confequent  on  it  ^. 
%  fads,  wlikh  by  the  former  law  of  Scotland  inferred 
ttalory  trealbis,  ave  by  this  Briti(h  a£^  declared  to  be  (im^ 


{If  cq^ital  crimes  K 

'  14^,  c  04 ;  1455,  c.  54  •  t584,  «  t5»8.  c.  S. 

^'jo J 1661,  c  5  J  i66z,  c.  a,  ^  r68i,  c  15. 

*  '^7i  c.  5a  ^  Erik.  b.  iv,  tit.  4,  §  ao,  p.  758. 

*ftid,C5i.  hibid. 
*»59»,c.i46. 

^#/.  /.  Y 


^3^  Oftbe'tziLct.  Boot; 

>uBLicl-  '^^?  E^glKb  treafon  laws  are  founded  upon  the  25  I 
Tft'kAsoN.  ward  1II|  c*  2»  which  lord  Hale  calls  a  (acred  wBt%  and  k 

Coke  an  excellent  z6i ;  and  the  king,  who  made  i^  a  bM 
tp^ioTi  law  '^E  (  ^"^  ^^^  parliament  a  blefled  parliament  $  as  more  p 
onwhatfta-  eifely  thain  before  defcribifig  and  fixing  this  crime;  amati 
cd.  of  fo  much  importance,  that  if  the  crime  of  high  trea(mi 

indeterminate,  thii  alotae  ((ays  the  prefident  Montefquiea 
fr^fthe  ^  fufficient  to  make  any  goremment  degenerate  into  sil 
law  being  trary  power.  This  ftatute,  then,  like  the  kx  yuUa  mt^ 
Mdetermi-  ^^  ^£  ^j^^  Romans,  contains  the  whole  code  of  titaf 

lawS)  with  the  exception  of  a  few  explanations  and  ali 
tions  by  fubfequent  enadments^  This  ftatute  comprehcfl 
all  kinds  of  high  treafon,  imder  feven  diftinfi  branches^ 

tiif  c«m-        FiisTi  when  a  riitn  dots  compafs,  or  imagine,  the  dc 
^^f       of  our  lord  the  king,  of  our  lady  his  queen,  or  of  their  c 
^testh.        eft  fon  and  heir.   This  defcription  includes  a  queen-regna 
but  not  her  huft>and  K    The  king  in  poffeflion,  whether 
rightful  heir  of  the  cnywn  or  not,  is  here  intended  <^. 

The  terms,  coMpai&ng  or  imagining,  are  fynohymo 
the  word  compafs,  fignifying  the  purpofe  or  defign  of 
mind  or  will ',  and  not,  as  in  common  fpeech,  the  carry 
fuch  deGgn  into  efie£l  ^  It  is  not  treafon,  therefofc, 
wound  the  king  mortally  by  an  accidental  ftroke,  wkh 
any  traitorous  intent. 

How  to  be      B^*^  ^^  "  compa0ing,  or  imagining,''  being  an  a£l:  of 

proTcd.      mind,  muft  be  demonftrated  by  an  open  or  ouvtrt  ad.  T 

to  provide  weapons  or  ammunition  for  the  purpofe  of 


*  L'Efpric  des  Loix,  Ut.  zii,  c.  7.        ^  Ibid. 
Ceft  ajfcz,  qut  U  crimt  de  l^§  majefie         d  Cokc  3.     Inft  5. 
foit  vague,  four  que  U  gOMvertiment  dege^         ^  I  lliilc,  P.  C.  ZO7.     fi&C&fi 

fiejff  en  Jefpoiifme.  ibid, 

b3  liift.  7.    X  Hale,  P.  C  Xo6« 
Blackilone^  b*  iV|  c.  6. 
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ik  Uag  * ;  to  Gonfpire  to  imprifen  the  king  by  force,  and  pobucI- 
jMie  towards  it  by  an  aflemUed  company  ^^  aflemblingy  treaioii. 
ai  eoBfukiw  00  the  means,  to  kill  the  long  *  ^  thefe,  and 
il  fadi  meafuret  taken  to  render  treafonable  purpofea  eflfec*  ^1,^  ^     ^ 
tn^  are  fuflBdetit  ouTcrt  z€ts  ol  high  treafon  ^« 

Words  how  wicked  (beYer,  unleft  it  be  by  fome  particu^  Wordt. 
ivftatnte,  do  not  amount  to  an  ouvert  z€t  of  treafon,  but  to 
a  Ugh  mifdemeanouT  only.  But  if  they  are  attended,  or  foU 
bved,  by  a  confultation,  meeting,  or  any  a£l,  they  will  be 
eridoice,  or  a  confeifion,  of  the  intent  of  fuch  confultation, 
itoedog,  or  aA  $  but  **  loofe  words,  not  relative  to  fads, 
^  aie  to  more  than  bare  indications  of  the  malignity  of  the 
«  heart*  » 

EvBN  words  fist  down  in  writing,  though  that  argues  more  Writl&gti 
ddiberate  intentbn,  yet  if  they  are  merely  fpecukitive,  with- 
out oonnefUon  with  any  plan  of  treafon,  are  no  fufficient 
OQvcrt  ads  of  treafon ;  a  dodrine  which  was  recognized  by 
the  court  of  judiciary  at  a  period  of  no  remarkable  judicial 
fnity  ',  and  has  the  beft  polfible  foundation  in  the  parlia- 

aemary  rererfal  and  general  difcontent  which  followed  the 

condemnation  of  Algernon  Sidney. 

'jhft  IS.    Black,  ibidi  court  of  jufticiary  wmi  u  foUowts 

*  I  Hakj  P-  C 109.  **  finding    the    manifefio   mcntion- 
'  I  Hawk.  P.  C.  38.   X  Hale,  P.  C.    "  ed  in  the  indidment  does  contaia 

^9.  **  treafonable  matters ;  but  finds  that 

^Bbck-kWyCft.  *  the  pannel's  being  the  fruner  or 

*  Paacr,p.aosi.  *  writer  thereof  does  not  infer  ths 
'  6th  Sepc  1693,  Robert  Calder.    ^  crime  of  treafon  againU  him,  un. 

*Vou^  the  paper  Ubelled  in  this  cafe  **  Icfs  he  had  (hewn  or  divulged  it  to 

^M  no  abftraft  fpeculation,  but  the  **  fome  petfon  before  it  was  feised, 

^'^asfat  of  a  manifefio  addreflcd  to  **  or  among  his  papers }  yet  finds  tho 

^  people,  and  exciting  them  to  take  **  lame  relevant  to  infer  an  arbitrary 

^P  anus  for  niloring  the  epifcopal  **  piiniflunenr," 
f^tvcamit;    the  dediiaB  of  the 


34?  QfibeVtAQM.  B< 

$5-      .    €m€Qn1>.--^^^  If  a  man  do  violate  the  kinf^s  com 

TftxAioM .  *'  ^^  ^^  king^fr  eideft  daugKf€r»  unimrried^  or  the 

<<  the  king's  eideft  foft  and  heir.''    By  the  kii^a  con 

%d,  Vioht-  is  meant  his  wife ;  and  by  Tiohtion  is  meant  carnal 

i^gWife,  ledge,  as  well  without  force  as  with  it  v  and  thia  is  hi( 

*<^'  fon  in  both  parties,  if  both  be  confenting.    The  **  p 

«<  tendon  of  thia  kw»''  fays  judge  Bh^ftooc^  <<  ia  t 

^  the  Uood  royal  from  any  fufpicion  of  baftardy^  n 

5<  the  fuccefiion  to  the.  crown  might  be  reoderei  di 

<<  and  therefore  when  thia  reafon  ceaicSy  the  law 

*<  with  it  I  for  to  Tidate  a  queen,  t>r  princefis-dbw 

<<  held  to  be  no  tieafonS'*    Bat  Dr.  Chriftia  n 

<*  that  the  inftances  fpecified  in  the  ftatutedoao 

<<  much  conGftency  in  the  application  of  this  rtafi 

**  there  is  no  prote&ion  given  to  the  wives  of  the  j 

<<  fons  of  the  ieing,  though  their  iffue  muft  iidM 

^^  crown  before  the  iffiie  of  the  king's  eUeft  danghte 

^*  her  chaflity  is  only  iaviolaUe  before  marriage^  wh 

'<  children  would  be  dearly  iUegitimate  K^ 

z4.  Levying     Xhe  third  fpccics  of  treafon,  is^  if  a  nnn  do  U 
^^  agaiu  »^^Jq^  ^^^  j^j  ^^  l^j^g  •„  ]^-^  realm«     This  i 

done  by  taking  up  arms,  not  only  to  dethrone  the  kifl 
under  pretence  to  reform  religion  or  the  laws,  or  to  i 
evil  oounfellors,  or  other  grievances,  whether  real  \ 
tended  ;  to  attempt,  by  intimidation  and  violence,  t 
the  repeal  of  a  law  -,  to  refift  the  king's  forces  by  def 
a  caftle  againft  them ;  to  make  an  infurredliony  ¥i 
avowed  defign  to  pull  down  all  inclofures,  allbiodid 
the  like.  Thefe  arc  inftanced,  each  of  them,  of  levyh 
againft  tlie  king.  But  a  tumult  to|>un  down  a  pai 
lioufe  ^,  or  lay  open  a  particular  ioclofure^  amounts  a 

A  Com.  b.  iv,  c.  6»  p.  Si.  tac^  eunabnlf  ttUsd  flh 

b  Blackftone,  edic  z8oo.  nrab,  snd   ForieoM*  mtk^ 

^Upontbiiprincipleche  great  meal    they  had  great  affiniry  to 
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riotj  bcMtg  no  defiasoe  of  public  government ;  fo  aKb     f  s. 

TAKAMV* 


0  treafon  if  two  fubjeAs  quarrel  and  lerj  war  againft  ^*^J^** 


dier. 

afiif  any  of  the  king's  (bipa  upon  the  narrow  feat»  b 
fig  o£  war  within  the  realm.  « 

Uexv-— If  a  man  be  adhering  to  the  king's  enemiea  in  ^^  Aidiog 
bB*  pving  ^  them  aid  and  comfort  in  the  xealm»  or  ^  ^°fi:'* 
ck;  fending  them  intelligencet  even  although  k 
be  intercepted  * ;  f umifliing  them  with  profifions  % 
Bhwfly  fvncnddring  a  fortrefs,  or  die  like,  thefe  are  all 
M  of  dda  treafouable  adherence ;  foreign  pirafee^^  or 
89  who  happen  to  invade  our  coafts  ;  .fellow  fubjefts 
al  rdiellion  at  homCi  are  in  the  ftatutory  fenfe  of  the 
lie  king^s  enonues. 

fS;— If  a  man  coaaterfeit  the  king's  great  or  privy  sa,  Coim.^ 
bis  alfo  is  treafon.    In  fupplement  of  this,  the  -ad  of  {^e^r^"^ 
hxanc^  c.  2it  provides,  that  if  any  man  counterfeits 
ajefty's  fealSi  appointed  by  the  treaty  of  Union  to  be 
nd  nfed  in  Scotland,  that  the  doing  thereof  ihall  be 
ird  and  ad^Uii^d  to  be  treafon. 


rH.*-It  is  treafon  *'  if  a  man  counterfeit  the  king's  M^  CoUl 
lej  ;  and  if  a  man  bring  falfe  money  into  this  realm, 
iterfeit  to  the  mcHiey  of  England,  knowing  the  money 
le  fidfe  to  merchandize,  and  to  make  payment  with- 
'  Gkdd  and  filver  money  only  are  within  the  ftatute  \ 
tftaa  whether  the  falle  money  be  uttered  in  payment 
:,  or  if  the  king's  miners  alter  the  ftandan)  or  alloy 
(bed  by  law.    Under  the  fecond  branch,  it  is  he^dy 

nd  only  to  amount  to  a  high       ■  ift  Burr.  650. 
of  f  iot    Hume,  Com.  crim.        b  i  Hawk.  P.  C.  41. 
US,c.a6. 

Y3 


34»  C^tbeVzAC^.  Book  IT 

)  3.      that  uttering  the  falfe  monty,  without  importing  it,  is  not 
^E«Af^,  witMnthcftatutc*. 

7#£,  KiUing     SEF£NTS.'^The  laft  fpedes  of  treafon,  afcertained  bj 

**»e  J«^««^  this  ftatute,  is,  ?«  if  a  man  flay  the  chancellor,  treafarer,  01 

VHuit        *'  ^c  king^s  juftices  of  the  one  bench  or  the  other,  jaftkii 

judget.       cc  Jq  ^yf^^  or  juftices  of  afhfe,  and  all  other  juftices  affignd 

*<  to  hear  and  determine,  being  in  their  places  doing  ibA 

f  offices."    The  £ime  proteftion  is  afibrded  to  the  loidsc 

feffion  and  lords  of  jnfticiary^.    It  extends  only  to  oSoe 

therein  fpecified,  and  therefore  not  to  barons  of  exchequer 

But  the  lord-keeper,  and  the  lords  commiffioner  of  the  gie 

feal,  feem  now  to  be  within  it  by  virtue  of  the  ftatutes  moi 

Eliz*  cap.  15  ^* ' 


•— mw 

r  • 


Since  the  i  ft  of  Mary,  cap.  i,  which  abmated,  wh 
f  judge  Blackftone  calls  the  many  '*  new-fangled  treafoos 
^'  the  intervening  period,  and  reduced  all  Otafont  to  i 
<<  ftandard  of  the  above  ftatute,  there  have  been  add 
^*' other  treafons,  which  may  be  comprifed  under  dc 
*'  heads;  1,  fuch  as  relate  to  papifts;  2,  fuch  as  rehte 
f<  falfifying  the  coin,  or  other  royal  fignatures ;  3,  inck 
^*  are  created  for  the  fecurity  of  the  protc^nt  fucceffim 
•*  the  houfe  of  Hanover.** 

XiffPaplib.  First. — ^The  firft  fpecies  relates  to  papifts,  byft&l 
5  Eliz.  c.  !•  It  is  treafon  if  a  perfon  (hall  b^  twice  conw 
ed  of  maintaining  the  pope's  jurifdi^ion  within  the  m 
f)y  13  Eliz.  c.  7. '  It  is  treafon  to  put  in  ufe  any  bull  or 
ftrument  of  abfblution,  or  reconciliation,  obtained  from  i 
fee  of  Rome  ^.  By  ftatute  27  of  Eliz.  c.  2,  if  any  pcpi 
prieft,  bom  in  the  dominions  of  the  crown  of  England,  A: 

^  Hawk.  P.  C.  c  43.  d  Black,  edit.  i8oo»  b.  W,  g6« 

b  7  Anne,  c.  ix.  ^  Hawk.  toI.  i»  p.  44. 

f  Hak,  P.  C.  vol  i«  J>.  a3i« 
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onie  Ofcr  hither  from  beyond  the  feas,  or  iliail  tarry  here      S^* 
three  days,  without  conforming  to  the  church,  he  is  guilty  hsw'^*^ 
nf  high  treafon.     And  by  ftatute  3  Jac.  I,  c.  49  if  any  natu-  TftEAsoHt« 
nUwm  fubjcA  be  jiirithdrawn  from  his  allegiance,  and  re- 
AHciled  to  the  pope  or  fee  of  Rome,  or  any  other  prince  or 
late,  both  he,  and  all  iuch  as  procure  iuch  reconciliation, 
Aall  incur  thp  guilt  of  high  ueafon. 

iMCONV* — Treafons  relative  to  the  cpin.  By  1  Mary,  fta-  ^  Coiiu 
iQte  2|  c*  69  it  is  treafon  tp  counterfeit  any  foreign  coin  of 
gold  and  filver  that  is  current  in  this  realm  by  confent  of  the 
downs  or  to  forge  the  fign  manual,  privy  fignet,  or  privy 
iicaL    By  1  and  2 Philip  and  Mary,  c.  |i.    It  is  alfo  treafon 
to  bring  into  this  realm  fuch  falfe  or  counterfeit  money  being 
current  here,  knowing  the  fame  to  be  falfe,  with  intent  to 
iMer  the  ian>e  in  payment  *.    The  mqney  muft  be  current 
iiy  the  king'-s  proclamation '^^    But  now  by  37  Geo.  Ill, 
ei26,  if  any  perfon  fhali  coin,  pr  counterfeit,  any  kind  of  ^""'^'^"t 
fadgn  gold  or  filver  coin,  though  not  current  within  this  coin  u  not 
mim,  he  fball  be  guilty  of  felony,  and  may  be  tranfported  cuSincy. 
ftr  feven  years ;  and  if  any  perfon  knowingly  and  fraudu- 
kndy  (hall  bring  any  counterfeit  coin  into  the  kingdom,  he 
fan  be  fobjeA  to  the  fame  punifliment. 

Amd  if  any  perfon  knowingly  utter,  or  tender  in  pay-  Utterin? 
menr,  or  pay  any  fuch  counterfeit  foreign  coin,  for  the  firil  c^'how 
ofience  he  (hall  be  imprifoned  fix  months,  and  find  fureties  ptmiihable . 
hf  his  good  behaviour  for  fix  more ;  for  the  fecond  offence 
ke  (hall  be  imprifoned  two  years ;  aqd  for  the  third  he  (hall 
be  gaihy  of  a  capital  felony.    And  if  any  perfon,  without 
hwfol  exGufe,  Audi  have  more  than  five  fuch  counterfeit  ^^^2 
{ikces  in  his  cuftody,  he  may  be  conviAed  before  a  juilice,  ^^^  5^^^ 

and  forfeit  from  40s.  to  5I.  for  each  piece  5  and  for  failure   ^  P**^**» 

^  pyinent  may  be  imprifoned  three  months. 

>  PIS^  vol.  iv,  c,  6.  b  Ibid 

Y4 
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)  3.  Bt  ftatute  5  Eliz.  c.  1 1|  clipping,  waflniig^  loandii 

PBBLic—    filing,  for  wicked  gain's  fake,  any  rf  Ae  money  t 

TK«A8oii8.  realm,  or  other  money  fufiered  to  be  current  here,  fl 

adjudged  high  treafon ;  and  by  ftatute  tS  Eliat^  c  i, 

^TP»ng>    cc  ^^y|-^  ^j^g.  ^j^j^g  j^^  being  penal,  ought  to  be  take 

**  expounded  ftri^ly  accordingly  to  the  wordfl  thered 
^<  the  like  oflFences,  not  by  any  equity,  to  receiTC  d 
<<  punifliment  or  pains,")  the  fame  fpecies-of  ofic 
therefore  defcribed  in  other  |nore  general  words,  yi 
pairing,  diminiihing,  falfifying,  fcaling,  and  lightening 
made  liable  to  the  fame  penalties. 

E"mlTf  ^^  ^^^^^  8  and  9  W.  Ill,  c.  26,  made  perpetua 
coinage.  Annc,  C.15,  whoeret,  without  ptoper  authority,  fhall 
ingly  make,  or  mend,  or  afGft,  in  fo  doing,  or  (hall  bi 
conceal,  hide,  or  knowingly  have  in  his  pofleffion,  a 
plements  of  coinage  fpecified  in  die  ad,  or  odier  tc 
inftraments  proper  only  for  the  coinage  of  rocmey,  0 
convey  the  fame  out  of  the  king^i  mint,  he,  togedic 
his  councelltnrs,  procurers,  aiders,  and  abettors,  fl 
guilty  of  high  treafon  $  which  is  by  much  the  ievereft  I 
of  the  coinage  law.  The  ftatute  goes  on  &rthisr,  tnd  < 
that  to  mark  any  coin  on  the  edges  with  letters,  or  bdi 
in  imitation  of  thofe  ufed  in  the  mint ;  or  to  colour,  g 
cafe  over,  any  coin,  refembling  die  cilrrent  oom,  0 
^und  blanks  of  bafe  metal,  ihall  be  conftriied  high  ti 
But  all  profecutions  on  this  ai£l  are  to  be  commenoed 
three  months  after  the  commiiBon  of  the  offence,  exoep 
for  making  or  mending  any  coining  tool  or  inftmoM 
for  marking  money  round  the  edges  (  which  are  diit^ 
^  commenced  within  fii  mondis  after  the  gScooc  cd 
ted.  '  • 

Altering         And,  laftly,  by  ftatute  ic  and  16  Geo.  IL  c.  28, 

ihilhngs  to  -  ,        '         ' ,  7,  .,-.  _  ,  _ 

the  likenefs  perfon  colours  or  alters  any  Ihillmg  or  uxpence,  eithei 
of  guineas,  fui  o,.  counterfeit,  to  make  them  reipe^vely  rcfcn 
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fna  or  half  gniiieay  or  any  halfpenoy  or  £urthing  to  make      i  3^ 
ttoa  reTpefitfdy  refemble  a  flullii^r  cnr  fixpence ;  this  is  air  mv 
fi^ln^  treafon  $  bnt  the  ofiender  (hall  be  pardoned,  in  eafe  'r^iAioirf. 
Ibdng  out  of  prifon)  he  dilbofers  and  conviQs  two  other  o£- 
iBBden  of  the  fiune  kind. 

TBiJtD^r^The  other  fpeciei  of  high  treafon  was  crealcd  y.  Proteft. 
ivthe  fiecority  of  the  proteftant  fucceflion.    The  ftatute  i  fi^*^ 
iuKf  ftatnte  2,  c.  ly^  made  it  high  treafon  to  deimre  or 
imier,  by  any  oavert  wEtf  any  peribn  being  the  next  in  fuo-  ^^^^^ 
ceflbm  to  the  crown,  according  to  the  limitation  of  the  a£l  heir  fmn 
tf  fettlemen^  from  fucceeding  to  the  crown.  faccstdiag. 

Amd  by  ftatute  69  c.  79  it  is  high  treafon  adviiedly  and  By  writins 
din^Uy^  by  writing  or  printing,  to  maintain  and  aflbrm  that  ^  P™*^> 
my  pcdbn  haa  right  to  the  crown  of  thefe  realnu  otherwife 
than  aecording  to  the  a£l  of  fettlement ;  or  that  the  kinga 
of  dM  ieaini»  with  the  confent  of  parliament,  are  not  com- 
ftXuA  to  aud»  bwa  to  bind  the  crown  in  the  delcent  there- 
qL    To  do  the  fame  thing  by  advifed  fpeaking,  as  preach-  byfpc^* 
lag  or  teaching  fubje£b,  is,  by  the  fame  ftatutes,  punifhable  "'^ 
indi  ihc  fbrfeitorc  of  lands,  and  imprifbnment  during  the 
tpips  pkalure* 

Tm  mode  of  trial  by  high  treafon  is  in  the  Englilh  form.  Bjfode  U 
Ahili  mnil  be  found  ag^dnft  the  party  by  a  grand  jury  of 
tvcfare  men.  The  petty  jury  alfo  confifts  of  twelre  i  and 
die  trial  of  treafon  is  not  committed  to  the  court  of  jufti- 
dvyt  hot  made  competent  to  any  commiffion  of  oyer  and 
lenniner,  ifiiied  in  favour  of  fuch  perfons  as  his  majcfty 
■sf  be  pteafed  to  appoint. 

Sbdition,  according  to  Mackenzie,  ^^  is  a  eommotlon  of  ^^itax- 
**  the  people  widiout  authority  %''  conGftuig,  as  Mr.  Erflrine  ^'^''- 
QEpiefles  i^  ^*  in  raifing  commotions  and  difturbances  of  the  what  u  it  I 

*  Cf  im.  hW|  put  if  tit.  ;• 


54^  Of  the  PsAGi.  Bo 

iLicl-   ^^  peace*.''    Bat  our  learned  commentatcnr  on  the  d 

9E9in0ii«  tion  of  crimes,  who  treats  the  AibjeA  with  greater  pi 

than  any  of  his  predeceflbrs,  has  more  properly  defa 

as  reaching  ^<  all  thofe  pndiices,  whether  by  deed,  w 

*<  writing,  or  of  whatfoever  kind,  which  are  fuited  a 

^<  tended  to  difturb  the  tranquillity  of  the  ftate ;  f 

^^  purpofe  of  producing  public  trouble  or  commotio; 

''  moving  his  majefty's  fubje&s  to  the  diilike,  rcGftai 

<*  fubYerfion,  of  the  cftabliihed  government  and  la 

^'  fettled  frame  and  order  of  things  ^/*    According 

.  .  .  definition,  the  a£iual  exiftence  of  any  tumult  or  riok 

neceflary  to  10  far  from  bcing  requinte  tp  conititute  the  crime  o 

!J^  ^•^*'  tion,  that  it  makes  it  a  crime  of  a  difierent  name  ai 

Sl€C*  '        .  . 

fcriptton.    Thus  if  the  multitude  hath  once  broke  oi 

open  violence,  this,  according  to  circumftances,  will 
When  fedi*  ainount  to  the  crime  of  treaibn,  or  to  that  of  riot 
comes  ^ea-  i^hich  will  be  noticed  afterwards  under  the  general  te 
^'  fuMing.    If  the  caufe  be  public,  or  againft  the  g 

ment,  it  will  belong  to  the  former  clals ;  if  private  ai 

cal,  it  will  belong  to  the  latter. 

Vndsr  the  defcription  already  mentioned,  muft  ohi 
be  included  offences  of  too  great  variety  and  ihape  to  at 
to  enumerate  them.  It  is  fufficieatthat  the  arm  of  law  i 
to  reach  the  offence  under  whatever  difguife  it  may  chc 
appear,  wherever  there  is  evidence  of  the  (ame  deprai 
principle,  and  reafon  to  apprehend  the  like  pemidous  < 
Thus  the  attempting  to  raife  difcontent  in  the  minds  < 
majeft/s  foldiers,  and  propofing  to  them  difloyal  and 
tious  toafts^  ;  the  printing  and  publilhxng  a  pamphlet,^ 
traduced  the  Britiih  government- as  a  fyftem  of  veoalic 
opprcffion^  ;  the;  uttering  fpceches,  circulating  publics 

*  Book  iv,  tit.4*  '  iSth  March  1793, Rotoll 

k  Hmney  yoL  ii,  c.  17.  Berxy,  bookieUert. 
^  Sth  Jan.  1793/ MortoDy  Ander^ 
loD,  and  Craig. 
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ad  fermsng  aflbciations  for  the  purpofe  of  accompliftiing,      ^3. 

PUBLIC- 
«KOITIO»« 


m  their  own  authority^  an  alteration  of  the  government »  ;  "'■'•'^>-' 


tk  paUilhuig  a  hand-bill,  which  defcribed  the  king  and  par« 
fanuBiit  as  in  league  to  enflave  the  country,  and  which  ex* 
died  tfaem  to  combine  and  take  unlawful  meafures  in  their 
ovn  defence^  ^  being  members  of  an  aflembly,  which  ar- 
npted  to  itfelf  die  chara£ter  of  reprefentatives  of  inha- 
Kttots  of  Great  Britain|  and  in  that  capacity  took  meafures 
fir  debauching  the  afl^ions  of  the  people^  and  defying 
Che  kgiflatore :  all  thefe  have  been  founds  in  our  own  time, 
bf  the  court  of  juftidarr,  to  conftitute  the  crime  of  fedi-» 

tMRL 

SiDinoN  is  mendoned  in  our  oldeft  law  book.  Rmam  Mar  Paniftmm 
f^kUmy  as  a  point  of  dUte^^  and  the  life  and  limb  of  the'of-  ^  ^^^ 
ftader  b  put  in  the  king's  power.    But,  without  travelling 
tivoa^  die  many  fanguinary  ads  which  difgrace  our  fta- 
tik  book  ^9  and  which  are  now  happily  no  longer  in  force, 
it  is  fufficient  to  obferve  that  the  punifhment  is  arbitrary, 
^  the  exception  of  life  and  limb.     It  may  be  puniflied  in 
ftdi  manner,  as  the  more  or  lefs  aggravated  circumfUnces 
]rf  the  cafe,  or  danger  of  the  times,  may  require.     In  the 
cife  of  Morton,  Robertfon,  and  Berry,  &c.  the  court  of  juf- 
ticiary  tnfliOied  only  a  fhort  imprifonment ;  while  they  pu- 
Qiflied  Mttir,  Palmer,  and  others,  with  tranfportation  to  Bo- 
t^y-bay4. 

The  proper  tribunal  for  tryine  this  oflfence  is  the  fupreme 
criminal  coUrt  \  but  there  is  no  doubt  it  is  competent  alfo 

\  Angvft  31. 1^93, Thomas  Mair.  d  A  late  ftatvte  enaUed  the  Eng- 

^Sept  13,  Z793,  Thomas  Fyfche  lUh  jodgts  to  inflid  this  poniOmieiic 

¥>biier.  of  tranfportation  upon  foch  offenoes 

^  James  It,  I447»  c.  77 }  James  IV,  which  before  had  been  there  puniiU- 

^^»^S4;  queen  Mary,  1563,  c.  83;  able  only  by  fine  and  imprilbnmcxjt 

Jmei  VI,  1584,  c.  Z31 ;  x6o6,  c.  17;  as  mifdemeafioun. 


fftTBAIC—- 


S4S  OfibcVtiAQW*  Bo 

},|l_  before  the  (hcriff)  or  pther  judge  ordinarj  1  and  thepc 
doubt  that  it  U  poippctent  alfo  before  the  CtBom 
peace,  if  the  crime  is  iinatten^ed'vith  circamftanoea 
gravation  fo  as  to  require  a  fevere  punifluneiit.  But  t 
portant  jurifdidiion  of  the  jufiicea  in  diis  cafe  ia  exi 
(ional*  The  checking  and  preTcnting  the  gfowth  o 
tion,  detefiing  and  counteracting  fuch  machinatioiis 
Fcry  iirft>  and  fecuring  the  delinquei^ta  fpr  tfi^  befc 
hi^rher  judicatures. 

— LiA»*  Sedition  difiers  from  leafing-niaking  in  this,  that  1 
^n^  '  tcr  fecms  to  be  a  verbal  injury  dire£ted  againfl:  the  kii 
per/on ;  which  may  be  committed,  either  by  fpreadi 
ports  tending  to  impeach  his  right  to  the  crpfro,  9$ 
him  a  papift,  or  baftard,  or  afperfing  hta  nporal  cbarai! 
by  the  falfe  invention  of  fuch  (toriea  as  may  ^d  tc 
jealoufy  or  diilike  between  the  king  or  any  of  his  cow 
or  fervantsi  or  other  eminent  perfosi  or  by  fpeakisi 
temptuoufly  or  reproachfully  of  the  king ;  but  aH 
fuppofed  to  proceed  out  of  perfonal  diflike  of  the 
whereas  fedition  proceeds  on  a  proje^ '  of  diftofbi 
ftate.  At  the  fame  time,  no  doubt,  as  leafing-oiaki 
leflening  the  due  reverence  of  the  fovereign  with  bis  | 
may  agree  with  fedition  in  its  tendency  to  prodooe  ^ 
mifchief  and  commotion  of  the  ftate,  it  may  often  1 
that  the  fame  a£t  may  be  libelled  with  propriety  ekhc 
dition  or  ieafing-making. 

No  part  of  our  ftatute-book  can  more  remisid  as 

oppreflions  exercifed  in  former  times,  and  of  the  (! 

Sedition, bj  we  presently  enjoy,  than  the  ancient  ena£bnentswhic!i 

J^rcaS^  thisofieiKe  capital.    By  the  fecond  parliament  of  on 

ul  JameSf  anno  1424,  cap*  43,  it  is  ordained,  <*  that  a 

**  ing-raakers,  who  engender  difcord  betwijt  the  kh 

**  his  people,  fliall,  wherever  they  can  be  founds  be 

'^  lenged  by  thofc  who  have  authorityi  aitd  forfeit  the 
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*  and  goods  to  the  king.'*    And  by  the  fizth  parliament  of     5  3> 
Jnei  y,  anno  1540J  cap.  831  it  is  ftatuted,  ^  that  the  LtltiMol 
"  bmt  p^s  (hall  continue  to  be  inflidled  upon  leafing-  makimo. 

*  makers  as  have  been  ordained  by  former  parliaments. 

*  From  this  z£k%  too,  it  appears  that  leafing-making  was  not  ^ainft  kat 
"only  fpeaking  iU  of  the  king  to  his  fubjeds,  but  fpeaking  »ff-««ln« 

*  iB  alfe  of  his  fubje£bs»  '  his  lordsi  barons,  and  lieges/  to 

*  the  king.*    But  thefe  fanguinary  ftatutes  were  correded 
^  the  1&,  of  the  fecond  feffion  of  the  firft  parliament  of 

foeen  Anne,  (1703,  c.  4,)  dectaring  leafing-making  not  to 

he  a  casital  crime. 


••  Oto  fofeieign  lady  oonfidering,  that  by  the  afts  of  jj^^^ 
^  psiiiaraefR  followingi  viz.  the  aft  Jaikies  I,  pari.  2,  c.  43,  claringkar. 
••  idtkledy  lerfng-ondtefs  tines  life  and  goods ;  aft,  James  ^J'JIS? 
*  V|  pari.  6^  c.  83,  of  leafing-makers ;  aft,  James  VI,  pari.  ^  oine. 
^  If  6»  134,  anent  flanderers  of  the  king,  his  progenitors, 
'*  ttid  realm  1  aft,  James  VI,  pari.  10,  c.  17,  intitled,  au- 
**  thon  of  flanderous  papers  and  writs  (hould  be  puniflied 
"^  to  Ac  death ;  aft,  James  VI,  pari.  14,  c.  205,  anent  leaf- 
^  i^ffltokers  and  authors  of  (landers ;  and  aft,  James  VI. 
"  pnL  ao,  c.  9,  intitled,  aft  againft  flanderous  fpeeches  and 
.  ttdti  the  crimes  herdn  mentioned  are  made  capital,  «id 
(onifliabk  by  death  asid  confifcation ;  and  that  the  faid 
I3WS  have  beeft  liable  to  ftretches,  and  diat  in  refpeft  of 
^ir  generality,  and  die  various  conftruftions  which  the 
Cue  may  admit,  they  may  be,  as  to  the  forefaid  capital 
pMiflment,  of  dangerous  confe^uence,  doth,  therefore^ 
widi  advice  and  confent  of  the  eftates  of  parliament^. 
^  shngate  aad  dilcharge,  in  all  time  coming,  the  forefwd 
^  hnftiga  and  pain  of  death  and  confifcation,  contained  in 
^  Ae  Cud  afts  \  and  ftatutes  and  ordains,  that  the  puniih*  Ad  of  Q/ 
^  «nit  of  the  crimes  therein  mentioned  (hall  for  hereafter  ^^  ^^ 

^  curing  ch0 

^7  be  arbitiary,  according  to  the  demerit  of  the  tranf-  pmuihineiit 
*  ptiSoai,  that  iS|  by  fining,  imprifonment,  or  baniAaent  \  ^j^*S^. 

bicrwf. 
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rvAh—  *'  ^  ^^  ^^  P"^  offender  be  poor,  jmd  not  abk  to  pay  f 
UAsttto.  «  fine,  then  to  be  puniOied  in  bis  body  (life  and  limb  alwajl 
'^^•"''     «  prcferved") 


— TDMUL« 

Ttfous  pi- 


Next  may  be  noticed  the  ofience  of  tumultuous  petitioiii 

TV0U8  PI*   •  t«i  •!  9      •    t.^  •         %  • 

YxtioNiiro  ^S*  which  was  carried  to  an  enormous  height  m  die  tunes 
preceding  the  grand  rebellion.    Wherefore^  by  ftatute  13 
Car.  Ily  ftat.  z,  c.  59  it  is  ena&edy  that  not  more  t^n  twcq^ 
ty  names  (hall  be  figned  to  any  petition  to  the  kiagi  m 
cither  houfe  of  parliament^  for  any  alteration  of  matta§ 
e(Ubli(hed  by  law  in  church  or  ftate,  unlefs  the  oontnli 
thereof  be  previoufly  approved  in  the  country  by  three  jut  | 
ticesy  or  the  majority  of  the  grand  jury  at  the  aiGxei  01 
quarter-feffions ;  and  in  London,  by  die  lord  nMyor»  sUoa 
men,  and  comhion  council;  and  that  no  pedtion  (hall  be4s» 
livered  by  a  company  of  more  than  ten  perfons^  on  psiOi  is 
either  caie,  of  incurring  a  penalty  not  exceeding  locL.tfi 
three  months  imprifonment* 


— tlDITI- 
OVt  At- 


Thb  right  of  aflembling  to  confult  concerning  petidoBi 
IISMBLIE8.  to  the  king,  though  evidendy  implied  by  the  dedaratioail 
the  claim  of  rights,  that  it  is  the  right  of  fubje£b  to  peti* 
tion  the  king,  and  that  all  imprifonments  and  profecatiooi 
on  that  account  are  contrary  to  law,  has  been  moie  dias 
once  abridged  by  the  legiflature*  Particularly  by  the  3^ 
Geo.  Ill,  c.  8,  (originally  to  endure  only  for  diree  yen 
afterwards  revived  by  zGt  41  Geo.  Ill,  c.  309  to  conti* 
nue  for  fix  weeks  after  the  then  next.fei&on  of  parfiament) 
it  was  ena^ied,  that  no  meeting,  exceeding  the  number  d 
fifty  perfons,  fhall  be  holden  for  the  purpofe  of  any  peO" 
don  or  remonftrance  to  the  king  or  either  houfe  of  pad^ 
ment,  for  the  alteration  of  any  matters  eftabli(hed  in  dmrck 
or  ftate,  or  for  the  purpofe  of  deliberating  upon  any  gneV" 
ance  in  the  fame,  unlefs  nodce  of  fuch  a  meeting  be  ^fCft 
in  the  names  of  feven  houfeholders  in  fome  public  newfpq^ 
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mixjt  at  thcf  lead  before  the  meeting  i  and  every  jJubliiher  f  3.' 
fa  newfp^f,  who  adTerdfes  fnch  a  meetbg  without  fuch  a  '^j'^t^i. 
otke  as  is  particularly  defcribed  in  the  ftatute,  Ihould  forfeit  Attsit- 
k  fam  of  50L  Or,  inftead  of  being  inierted  in  a  newfpaper,  *^^^^ 
:  night  be  fent  five  days  before  the  mooting  to  the  clerk  of 
ie  peace  of  the  county,  who  ihould  immediately  tranfmit  a 
ipj  of  it  to  three  juftices  of  the  peace  refident  within  the 
ttty^  But  ail  meetings!,  without  fuch  previous  notice^  con- 
Hag  of  more  than  fifty  perfons,  affembled  for  the  aforefaid 
UfckSf  ihould  be  unlawful  aflemblies :  and  if,  after  a  pro- 
wition  made  by  a  magiftrate  to  difperfe,  more  than  twelve 
■dnae  together,  they  were  guilty  of  a  capital  felony.  And 
m  a  meeting  held  purfuant  to  notice,  it  (hould  either  be 
eopofed  in  die  notice^  or  any  one  (hould  propofe  at  the 
Mting^  to  altera  without  authority  of  parliament,  any  mat- 
y  cftahMihed  by  law|.  or  make  any  propofition  to  eidte 
sired  againft  the  king  or  the  conftitution,  then  one  or  more 
sffioes  might  order  the  aflembly  to  difperfii,  and  uke  die 
wrfciis  who  made  fuch  propoGtions  into  cuftody.  And  every 
Kilbii  obftntding  any  magiftrate  in  the  difcharge  of  his  duty 
I  cnfindng  the  diredions  of  this  ftatute,  (hould  fufier  death 
QdiMt  benefit  of  clergy^ 

The  magiftrates  in  Scodand  had  by  this  at€t  the  fame 
Vbonty  as  juftices  of  the  peace  in  England.  And  if  any 
afim  opened  a  houfe  for  reading  ledures  upon  public  griev- 
koes,  or  the  laws  atid  government  of  thefe  kingdoms,  to 
hich  perfons  were  admitted  for  money,  fuch  houfe,  unle(s 
^evioufly  licenced,  (hould  be  confidered  a  diforderly  houfe^ 
al  the  peribn  by  whom  it  is  opened  (hould  forfeit  lool.  % 
il  all  other  perfons  concerned,  as  the  preddent  or  chair- 
UA  at  fuch  leddres,  or  all  who  paid  or  received  money 
br  admiflion,  or  delivered  out  tickets,  (hould  alfo  for- 
^the&me  fum.  But  two  juftices  might  grant  a  licence 
^'itad  fuch  le^ureS|  to  continue  in  force  for  one  yeaif 


»D»uc^   unkfi  ibcmer  revoked  by  the  jafticet  it  the  quiter-fi 

t»»iTioot  6cm»    But  this  ftatnte  did  ndt  extend  to  leAmes  dcbfcn 

MLittl'     ^  ^  nniferCdeBf  or  to  difcoarfes  gnren  by  idKxd-mtftc 

to  their  fdiokrs.    Profecutions  and  a^^ions  under  this  ft 


tote  to  be  comnieiioed  Within  three  months  after  die  e 
fence* 

Tfiis  z(k,  With  the  eontinnaddn  of  it»  fbems  to  hate  ei^ 
at  the  period  hft  menti<med :  but  anodier  very  important  fti 
tote  \ra8  pafled  againft  fedidons  fociedea^  39  Geo.  HIi  c.  7) 
PKiinble.  die  pteamUe of  whidiftates:  ^Whereas a traitoroasGon^ 
^  ztj  ha9  Idng  been  carried  on,  m  conjnn^Hon  with  the  pd 
**  fons  from  time  to  time  exerctfinf^  the  powers  of  goniiitd 
^  in  France^  to  overturn  the  lawSf  conftitntioo,  and  gofcia 
*^  menty  and  eVery  etifting  eftaUifliment^  civil  and  ecdcfi 
^  aitical,  both  in  Great  Britain  and  Iteland,  and  to  difoii 
^  die  connexion  between  the  two  kingdoms,  (b  neccAfj 
^<  to  the  feeurity  and  ptdfperity  of  bodi :  and  wfaeieaiiii 
''  purfnancc  of  fttch  defign,  and  in  order  to  carry  the  fisi 
'*  into  tSt&f  divers  focieties  have  been  of  late  years  iaft> 
**  tnted  in  thb  kingdom,  and  in  the  kingdom  of  Irehnd,  0 
^*  a  new  and  dangerous  nature,  inconfiftent  vr^th  public  WH 
'*  quillity,  and  with  the  exiftence  of  regular  goveramenl 
**  particularly  certain  focieties  calfing  themtfelves  Sodetic 
Usitcd  £0.  ^  of  United  Engltihmcn,  United  Scotdmiea,  United  Be 
md^tt.  ^*  ^^^®*  United  IriflimeB,  atid  die  London  Con^oiidis 
^*  Society :  and  whereas  tiie  members  of  many  of  fudi  fi 
^  cieties  have  taken  unlawful  oaths  and  engagements  ofi 
*^  ddtty  and  iecrecy,  and  vtei  fecret  figns,  and  appoinli 
**  committees,  fecretaries,  and  odier  officeis,  in  a  fen 
*'  manner  1  and  many  of  Aidi  focieties  are  compofed  of  H 
**  ferent  divifions,  branches,  or  parts,  wUch  comnrrnnica 
**  with  each  other  by  fecretaries,  delegates,  or  othcrwU 
**  and  by  means  thereof  maintain  an  influence  over  laq 
**  bodies^  of  men,  and  delude  many  ignorant  and  unwa 
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^  perfims  into  the  commiflion  of  zQts  highly  criminal ;"  it  ^^^^^ 
eiia£by  that  all  thefe  and  other  correfponding  fo-  seoitioos 


K  . 


flioiild  be  utterly  fupprefled  and  prohibited,  as  being  bl'iI!* 
tadawfiil  combinations  and  confederacies. 

Akd  alio  erery  fociety,  of  which  the  members  (hall,  ac-  Defcriptlon 
cording  to  the  rules  of  the  fociety,  be  required  to  take  an 
iDcgal  oath,  or  an  oath  not  authorifed  by  law,  or  fliaU  fub- 
fiaribe  or  aflent  to  any  teft  or  declaration  not  required  by 
bwy  or  where  the  names  of  the  members,  or  the  commit- 
tet  or  prefidents  chofen  are.  not  known  to  the  fociccy  at 
higej  and  erery  fociety,  which  (hall  confift  of  difFcreiit 
pnlSy  other  aOiing  feparately,  or  having  feparate  prefidents 
or  odier  officers,  (hall  be  deemed  unlawful  combinations  and 
QonCederacies  1  and  every  perfon  who  (hall  become  a  mem- 
ber of  fuch  a  fociety,  or  who  (hall  correfpond  with  them,  or 
fiiall  aid  or  fupport  them  with  money  or  otherwife,  (hall  be 
gdlty  of  an  unlawful  combination  and  confederacy. 

This  does  not  extend  to  a  declaration  fubfcribed  to  by  a 

'9  which  declaration  (hall  be  approved  by  two  juftices,  EzcepOont. 
^ad  afterwards  con(irmed  at  the  quarter  fe(rions,  nor  to  per- 
sons who  (hall  ceafe  to  a£):  as  members  of  fuch  focieties  af- 
ter the  paffing  of  the  aft,  nor  to  eftablHhed  lodges  of  free  ^"«  ^^ 
^nfims.  But  two  members  (hall  certify,  and  upon  oath, 
4at  thdr  fociety  has  been  ufually  held  as  a  lodge  of  free 
mafinuy  in  conformity  to  the  rules  of  free  mafons  in  this 
bngdoiu ;  which  certificate,  and  alfo  an  account  of  its  place 
9nd  times  of  meeting,  and  the  names  of  all  its  members, 
fliaU  be  tegiftered  with  the  clerk  of  the  peace  ;  and  the  juf- 
tices  at  the  fedions,  upon  complaint  made  to  them  upon  oath 
by  any  credible  perfon,  that  fuch  fociety  is  likely  to  be  inju- 
rious to  the  public  peace  and  good  order,  may  direft  that 
tlie  meetings  of  fuch  lodge  be  difcontinued. 

Persoks  o(rcnding  againft  this  ftatute  may  be  proceeded  Penalty. 
Vd.l.  Z 
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jLic—    ^g^'^i^'^  either  in  a  fummarj  way  before  one  juftice,  or  mon^ 

tKoiTiout  who  may  either  fine  the  offender  in  aol.  at  imprifiDQ  hw 

BLisf!*      ^x^  kalendar  months,  or  they  may  ^  profecuted  by  indiftr 

ment ;  and  upon  convi£kion  the  court  may  tranfport  for  fevn 

years,  or  imprifon  for  any  time  not  exceeding  two  years. 

The  juftices  in  a  fummary  convifiion  may  mitigate  di 
jufticet  punifhment  to  one  third.  If  any  perfon  ihall  peri^it  ^ 
gaw  ™''^'  meeting  of  any  illegal  fociety  in  his  houfe,  h^  (haU  fixfjii 
5I.  for  the  fird  ofFoncei  and  for  the  fecond  he  (hsOl  be  pHoiAr 
able  as  a  member.  And  two  juftices,  upon  evidence  on  0^ 
that  any  meeting  has  been  held  for  a  feditious  purpofeiai 
public  houfe,  m'ay  declare  the  licenfe  forfeited,  and  firav 
the  day  of  fuch  declaration  the  licenfe  is  void  and  dsMr 
mined,  and  the  owner  of  the  houfe  wiH  be  afterwards  M^ 
}^Gt  to  penalties  accordingly. 

Disorderly  -^^^  becaufe  many  places  were  open  lor  le£iures  s^ul  dii 
houfes.  bates  of  a  feditious  and  immoral  nature,  and  other  pbcci 
ufed  for  feditious  and  immoral  purpofes,  under  pretence  of 
reading  books,  pamphlets,  newfpapers,  or  other  publicatiflpfc 
it  is  enafted,  that  all  fuch  places  where,  under  aayiKf 
tence,  money  (hall  be  received  for  admiflion,  ihall  be  0nfb 
dered  as  diforderly  houfes,  under  the  36  Geo.  m,  ^  W 
unlefs  they  are  licenfed  for  any  time  not  more  thsH^HJ 
year  by  two  juftices  \  which  licence  may  be  leyol^ed  by  ^ 
juftices  at  the  quarter  feflions.  Every  alehoufe  (haU  be  dee» 
ed  licenfed  for  reading  publications ;  but  upon  evidence  tktf 
publications  of  a  feditious  or  immoral  nature  are  ufu^Uy  Hr 
tributed  in  order  to  be  read  there,  two  juftices  may  ^t60t 
the  licenfe  void. 

The  a£l  then  ftates,  that  thefe  focieties  had  pojbliflied^ii^ 
great  quantities,  papers  of  an  irreligious,  treafonableiaodfa'*^ 

*  See  ante^ 
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• 

imiaaitastf^aai  had  difperfed  them  among  the  lower  clafles      i  ^'^ 

i  die  oommiinityy  either  gratb,  or  at  yery  low  priceS)  and  ssditious 

lidi  an  aAif  ity  and  profufion  beyond  all  former  example,  ^\ 

wi  that  it  was  highly  important  to  the  public  peace  that  it 

^oaU  in  future  be  known  by  whom  any  fuch  papers  have  Printing 

een  printed ;  it  therefore  ena£ls,  that  every  perfon  having  any  ^'^ 

nitii^  prelB,  or  types  for  printing,  and  every  perfon  carry- 

I  on  the  bufinefs  of  a  letter  founder,  or  maker  or  feller 

F  types  for  printing,  or  of  printing  prefles,  fhall  give  no- 

ee  thereof  to  the  clerk  of  the  peace,  who  ihall  tranfmit  a 

Iff  to  one  of  his  majefty's  principal  fecretaries  of  ftate : 

aAia  OBUtting  to  give  the  notice  required  ihall  forfeit  20K  Penalty. 

An)  every  perfon  who  (hall  fell  types  or  printing  prefles 
b1  keep  an  account  of  all  perfons  to  whom  they  (hall  be  ^^°  ^^^ 
H  and  (hall  produce  fuch  an  account  at  any  time  to  any 
lUce  of  the  peace  requiring  the  fame^  on  penalty  of  aol.     Penaicf. 

The  printer  (halt  print  upon  the  front  of  every  paper, 
Aich  is  printed  on  one  (ide  only,  and  upon  the  firft  and  ^^  *"** 
li  leaves  of  every  publication,  which  contains  more  than  the  printer. 
leleaf^  his  name  and  place  of  abode,  and  in  cafe  of  omif- 
ii  ihall  forfieit  for  every  copy  publiihed  aol.  $  and  every 
(tfto,  who  prints  for  profit^  ihall  keep  one  copy  of  every 
fcr  b  printed)  on  which  (hall  be  written  or  printed  the 
Hie  and  place  of  abode  of  the  perfon  by  whom  fuch  printer 
dl  be  employed,  and  (hall  produce  the  (ame  to  any  juftice 

the  peace  who,  within  the  fpace  of  (ix  months,  (hall 
ipure  to  fee  the  fame,  and  upon  negle£t  or  refufal  (hall 
rfeit  aoL  PenaUf. 

Akt  perfon  may  apprehend  thofe  who  are  publiihing  pa-  Appre- 
m  widiout  the  name  and  abode  of  the  printer,  and  may  {l^°  u^Stf*' 
<Mivey  them,  or  deliver  them  to  a  coiiftable  to  convey  to  a 
^i^^^ftnte  to  be  examined :  and  a  peace  officer^  by  a  war- 

Za 
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^  ^'^  rant  from  a  juftice  of  the  peace,  may  enter  any  hotife  a 
t£DiTioui  room  to  fearch  for  any  printing  prefs  or  types  fafpe£led  II 
BLiKs!       ^  ^^P^  ^  ^^^^  without  the  notice  required  by  the  ad,  ad 

to  feize  and  carry  them  away,  together  with  all  priotd 

papers  found  in  fuch  houfe  or  room* 

During  the  fame  troublefome  time&  another  ftatote  «i 
pafled,  which  muft  alfo  be  noticed. 

Aa  for  his  In  confequence  of  infults  and  outrages  which  had  beea 
Sfct^^  *  publicly  offered  to  the  perfon  of  the  king,  and  of  the  giol 
multitude  of  feditious  publications  aiming  at  the  overdsoi 
of  the  government  of  this  country,  and  alfo  of  the  freqoeii 
feditious  meetings  and  aflemblies  held  at  that  time  to  ddbq 
the  fecurity  and  tranquillity  of  the  public,  an  ^€t  of  padi* 
ment  was  paffed  in  the  36th  year  of  his  prefent  nxtjJBfi 
reign,  intitled,  '*  An  a£t  for  the  fafety  and  preferratioa  d 
<<  his  majefty's  perfon  and  government  againft  treafodbh 
^  and  feditious  pra£lices  and  attempts*'* 

Traicon.  Bt  this  a£^  it  was  enafled,  that  if  iny  perfon  (hoaM  COM' 
pafs,  imagine,  or  intend  death,  deftruAion,  or  any  bo<B| 
h:irm  to  the  (>erfon  of  the  king,  or  to  depofe  him,  or  to  kv] 
war,  in  order  by  force  to  compel  him  to  change  lus  ma 
fures  or  counfels,  or  to  overawe  either  houfe  of  parliaincdt 

Capital  pu-  or  to  excite  an  invafion  of  any  of  his  majefty's  dominioai 
and  (hall  exprefs  and  declare  fuch  intentions,  by  printifig 
writing,  or  any  overt  a£t,  he  (hall  fufTer  death  as^a  traitor. 

And  if  any  one  by  writing,  printing,  preaching,  or  oAci 
High  mif-  fpeaking,  {hall  ufe  any  words  or  fentences  to  incite  th 
demeanour,  people  to  hatred  and  contempt  of  the  king,  or  of  the  g* 

vemment  and  conftitution  of  this  realm,  he  (hall  incur  tk 

punifhment  of  a  high  mifdemeanor  \  that  is,  finci  impriroA 
PunUhmeot  ment,  and  pillory  :  and  for  a  fecond  ofience  he  is  fubjed  ^ 

a  (imilar  punifliment,  or  tranfportation  for  fevcii  yearn  ^ 

the  difcretion  of  the  court. 
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But  a  profecution  for  a  mifdemeanor  under  this  aA  muft  p^g^icL. 
be  brought  within  fix  months.     And  this  ftatute  fhall  not  seditious 

ASS  EM* 

lied  an  J  profecution  for  the  fame  crimes  by  the  common  bliks. 

kWf  unleft  a  profecution  be  previoufly  commenced  under  the 

latute.     The  firft  part  of  this  ftatute  is  to  continue  in  force  Endurance 

util  the  end  of  the  next  feffion  of  parliament  after  the  de- 

■life  of  the  crown  *•     The  fecond  part  of  it  was  limited  to 

England^  and  to  three  years  after  paffing  the  z(k,  and  the 

cod  of  the  then  next  feffion  of  parliament. 


The  other  clafs  of  breaches  of  the  peace  comprehends      i  4« 

PRIVATE""" 

liioie,  which  are  in  their  ohjeCt  private  or  local.   We  (hall  be-  riot  act. 
pimth  that  defcription  of  this  ofFencei  which  is  made  capital 
by  ftatute.    I  do  not  allude  to  the  ftatutes  of  James  II  ^  and 
17%  queen  Mary',  and  James  VI  %  which,  as  they  were 
cnpnally  intended,  fo  for  upwards  of  a  century  paft  have 
kea  underftood  to  relate  only  to  regular  leagues  or  bonds, 
0t  confederacies  for  raifing  men  againft  the  government^  un- 
der pretence  of  public  grievances,  and  have  not  been  ftrain- 
ed,  as  they  were  on  fome  former  occafions,  to  be  the  found-    - 
adon  of  capital  puniftiment  in  the  cafe  of  occafional  tu- 
onihs  on  account  of  local  or  private  incidents ;  but  I  mean 
&e  capital  offence  introduced  by  the  i  Geo.  I,  c.  5,  com-  what  con- 
aiQohr  called  the  riot  aft  ^  viz.  the  riotous  aflemblinc:  of^.*^"^*»* 

*  ,  °         not  under 

tvdve  perfons,  or  more,  and  not  difperfing  upon  proclama-  the  ftatute. 
ikMt 

This  ftatute  enafts  generally,  that  if  any  twelve  perfons  Number  of 

* 

trc  unlawfully  affembled  to  the  difturbance  of  the  peace,  '^^^^ 
sad  any  one  juftice  of  the  peace,  (herifF,  under  (heriff,  or  ^  , 
kad  officer,  of  a  town,  (hall  command  them  to  difperfe,  if  difperfe. 

"  36  Geo.  Ill,  c  7.  d  1563,  c.  83. 

*i457,c.77.  *  1606,0.17. 

'  M9X|  €•  34>  ^  Appendix  I,  Na  19. 
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PKivATB^  they  contemn  hU  orders,  and  continue  for  one  hour  after- 
KioTACT.  wards,  the  ofienders  (hall  fuSer  death. 

Form  of         The  form  of  making  proclamation  is  contained  in  the  aA  $ 
ucm.*™**    but  it  is  added,  "  or  in  words  like  in  eSklk  ;'*  any  commaali  ; 
therefore,  to  difperfe  in  the  king-s  name,  if  difobeyed,  coo-  i 
Who  may    ftitutes  this  Capital  offence.    But  the  proclamatiott  mnft  be  : 

make  pro«  *  *  ,  .         -  - 

clamacion  ?  made  by  a  perfon  properly  authorifed,  viz.  a  juftice  of  peace  ~ 
or  magiftrate.  A  conftablcj  or  peace  officer^  is  not  intmfted  ^^^ 
with  this  power. 

It  is  a  fufficient  ground  for  the  magiftrate  to  eommmd 

What  jufti-  them  to  difperfe,  that  "  they  are  affembled  with  fuch  df- 

der  to  difl  ^'  cumftanccs  of  force,  agitation,  and  diforder,  as  ztt  akam- 

pcrfe.         cc  \^^  (Q  ^^  lieges,  and  amount  to  a  difturbanoe  of  die  pub* 

'*  lie  peace,  though  they  have  not  proceeded  to  any  ftiooi* 

*<  ous  attack  upon  property  or  perfon '.*'    On  the  odicr 

hand,  if  the  rioters  proceed  to  any  invafion  of  property  or 

perfon,  they  may  be  forcibly  refifted,  fupprefled^  and  takes 

adual  vio.  ^^  the  fpot  by  the  magiftrate  or  conftables,  or  individuab 

Icnce.         invaded,  or  by  their  afliftants  **,  without  reading  the  aA,  or 

waiting  any  interval  of  time. 

Prociama- 

cd.  ^^^ '  Farther,  if  the  reading  of  the  proclamation  be  by  farce 
oppofed,  or  the  reader  be  in  any  manner  willfoUy  hinderel 
from  the  reading  of  it,  the  oppofers  and  hinderers  (hall  fsf- 
fer  death  ; .  and  all  perfon s  to  whom  fuch  proclamation  mj^ 
to  have  been  made^  knowing  of  fuch  hinderance,  and  not  £(* 
perfing,  (hail  alfo  fuffer  death. 

If  aoy  of 

?ii  ^^  ^  '^"^  ^^  indemnifies  the  peace  officers  and  their  aM* 
ants,  if  they  kill  any  of  the  mob  in  endeavouring  to  fuppreis 
fuch  riot. 

^  Hume,  vol  ii,  p.  267.  the  common  pleai,  (thes  ]ordL«tf^ 

b  Charge  to  the  jury  in  the  great    borough,  afterwards  lord  chanceUo^} 
riot  1780,  by  the  lord  chief-juftice  of    and  now  lord  Ro£dyn.) 
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And  bj  a  fnbfequent  claufe,  if  any  pcrfdn  fo  riotoufljr  ,11,!^^,^ 
afimbled,  begin^  even  before  prochmationi  to  puli  down  kiot  act. 
9BJ  churchy  ch^^ly  meeting-houfey  dwelling-houfey  or  out- 
Wcs,  they  fliall  fuffer  death.    Tearing  down  the  parti-  ^SL 
doQs ;  or  the  pannelling  of  the  apartments,  or  the  Antes  or 
lead  from  the  toof,  was  found  to  be  '^  a  beginning  to  demo- 
^  IHh,''  under  this  claufe  of  the  a£t ;  but  neither  the  de- 
ftndion  of  exterior  ornaments  of  the  houfe  and  gardens^ 
M  fafes,  ftatue$9  &c.  nor  tearing  down  doors  or  window- 
tallies,  in  order  to  get  into  the  houfe  *,  conftitutes  this  ^rime. 

Bt  another  chtifei  it  is  provided,  that  if  ^<  any  fuch 
••  drarch  ot  chapil/*  (that  is,  any  place  for  religious  worfhip  Damaget 
telerated  by  law,  and  where  the  royal  family  are  prayed  for  ^^  to  ^^^ 
>Q  ciprefs  words)  **  or  any  fuch  dwelJing-houfe,  barn,  ftablci 
*'  or  other  outhoufe,  fliall  be  demoliflied,  or  pulled  dowHi 
**  whdly  or  iii  part,  by  any  perfons  fo  unlawfully,  riotoufly^ 
'^  and  tumultoufly,  aflembled,*'  damages  may  be  recovered 
**  by  fummar  af^ion  at  the  inftance  of  the  party  aggrieved^ 
'*   Tris  other  heirs  or  executors,  againft  the  county,  ftewart- 
**    ry,  city,  or  burrough,  refpeftively,  where  fuch  diforders 
ihali  happen,  the  magiftrates  being  fummoned  in  the  or* 
ifioary  form,  and  the  feveral  counties  and  ftewartries  be- 
ing callt^  by  edidal  citation  at  the  market-crofs  of  the 
head  burrough  of  fuch  county  or  (lewartry  refpedively, 

*  Sqit.  1 7^5 1  Darrachs.    Intcrlo-  <*  time  libelled,  with  forg^hafninen 

r,  **  find  the  pannelt,  or  any  of  *<  or  otherwife,  knock  down  the  par- 

**  tWm,  their  beginning  to  demolifli  **  titions  in  the  houfcj  or  part  of  the 

**  the  houfe  libelled,  by  breaking  or  **  fame,  or  pull  down  the  linings  or 

^  pulling  down  with  force,  the  doors  **  parts  thereof,  or  broke  down  the 

"md  windows  after  the  faid  pan-  ««  mof  or  part  thereof,  or  palled  away 

ikdi  h*]  entered  the  faid  houfe,  or  **  or  deftroyed  the  fclates  or  lead,  or 

Wng  art  and  part  of  the  fame,  re-  **  were  art  or  part  of  the  fame.  Or 

"  W^ant  to  infer  the  pain  of  death,  **  any  of  the  iaid  fads,  relevant  to  in- 

*  dud  confifcation  of  moveables ;  and  **  fcr  the  pain  of  death  and  coofifca- 

^  find  the  pannels,  or  any  of  them,  **  lion  of  moveables." 

**  tittt  thej  did,  at  the  place  and 
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FRivirrB—  "  ^^  ^^^  ^"  general  ^thout  meationiog  thdr  names  ^nd 
EioT  ACT.  "  defignations*^ 


It  has  been  made  a  queftion,  whether  damages  could  be 

obtained  under  this  ftatute  for  lofs  of  fumitore  or  odiet 

effe£ts>  or  only  for  the  damage  fuftained  by  puUing  down 

Are  there    ^^  houfes.    In  the  only  cafe  where  this  point  came  onda 

furDit:ir^     the  cognizancc  of  the  court  of  fei&on,  it  was  found  that  ^  no 

deftro^?  '*  3^ion  lay  on  the  ftatute  for  damage  ariGng  from  carrying 

**  ofP  grain  or  other  goods  out  of  any  houfe  or  outhoofi^ 

'*  but  only  for  the   damage   done   by  pulling  down  fndi 

'<  houfe  ^/'  &c.     But  fmce  that  period  the  Engliih  judgei 

have  interpreted  this  fiatutory  indemnifidtion  more  libenk 

ly.    It  was  determined,  after  the  riots  in  17809  that  die 

owners  of  houfes  might  recover  damages  alfo  for  the  do^ 

ftru£i;ion  of  furniture,  or  for  any  injury  to  their  pnpeitf  - 

done  at  the  fame  time  that  the  buildings  were  demolifliedi 

or  were  in  part  pulled  do^n  ^. 

MOBBING.  Let  us  now  fee  how  this  clafs  of  offences  ftands  at  com? 
mon  law. 

What  is  it  ?  MoBBJNGf  or  the  tumultuous  convccatlon  of  the  lupt%  ii 
the  general  appellation  under  which  our  praflice  includes  the 
feveral  degrees  and  ftages  of  the  diforder,  that  are  known  19 
England  by  the  names  of  riot,  rout,  and  unlawful  affem- 
bly  S 

Unlawful  ^Yk  unlawful  aflembly  is  when  three  or  more  pcrto 
aflemble  to  do  an  unlawful  adl,  as  to  pull  down  indofoieii 

Rout  to  deftroy  a  warren,  or  the  game  therein  ;  and  difperfe  widi- 
out  doing  it,  or  making  any  motion  towards  it.     A  rout  1% 

*  Jan.  28,  I743>  colonel  Straiton  ^Doug.  673.     Chriftian*i  Blicfc* 

ajraliiO   the  magiflratet  and  town-  fione,  note  i,  b.  4,  c.  ziyp.  143. 

council  of  Montrofe*     Clerk  Home.  ^  Hume,  voL  ii,  p.  2)6. 
No,  224. 
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.^iicie  three  or  more  meet  to  do  an  unlawful  ^Gt  upon  si ..  J^t. 

*  PRIVATE-" 

Common  quarrel  \  as  forcibly  breaking  down  fencesj  upon  a  moAsino. 
n^gjkt,  claimed  of  common,  or  of  way,  and  make  fome  ad- 
jrances  towards  it.  A  riot  is  where  three  or  more  a£tually  ^ 
1^  an  unlawful  zQt  of  violence,  either  with  or  without  a 
D^mmon  caufe,  or  quarrel ;  as,  if  they  beat  a  man,  or  hunt 
lull  game  in  another's  park,  chafe,  warren,  or  liberty,  or 
any  other  unlawful  a£l  with  force  and  violence  ;  or  even 
glo  a  lawful  aOiy  as  removing  a  nuifance,  in  a  violent  and  tu- 
nikuous  manner. 


Bt  the  Englifli  law,  three  or  more  perfons  are  requifite  to  ^^^^^ 
c4»Utnte  a  riot.     If  the  jury  therefore  acquit  all  but  two,  ^j. 
-aad  find  them  guilty,  the  verdidi  is  void,  unlefs  they  be  in- 
di&fid  with  other  rioters  unknown  '.     But  the  lowed  num- 
^1  which  with  us  is  neceflary  to  make  a  mob,  feems  rather 
to  be  "left  open  to  be  decided  upon  the  circumftances  of 
^  each  cafe  according  to  the  afpe£t  and  purpofe  of  the  meet- 
"  ing,  and  the  nature  and  degree  of  the  excefles  to  which 
^  they  hare  proceeded  \  the  higher  thefe  are,  the  lefs  their 
number  that  will  be  neceflary  to  bring  their  oSence  with- 
in the  iiotion  of  a  mob  \  as,  on  the  other  hand,  inferior 


c« 


<«    • 


outragos  will  fuftain  the  charge,  if  they  are  the  a£i:  of  a 
great  hoft  and  multitude,  whereof  the  very  convocation 


^  icfelf  a  terror  and  fubje£t  of  alarm  ^'' 

It  18  eflendal  to  this  crime  that  the  perfons  be  ajjimhled  or  '<  rapMfet 
^^^nikei  for  the  purpofe.   Thus,  if  a  number  of  perfons,  be-  xxatkm 
^^g  met  together  at  a  fadr,  or  market,  or  on  any  other  law- 
ful and  innocent  occaiion,  happen  fuddenly  to  quarrel,  they 
^^  not  guilty  of  a  riot,  but  of  an  afiray  only ;  of  which 
*^ODe  are  guilty  but  thofe  who  aftually  do  the  violent  afby 
V^^*c  ^c  defign  of  their  meeting  was  innocent  and  law- 
ful} and  the  fubfequent  breach  of  the  peace  happened  unex- 

f  %  Hawk.  44X.    Buroi  tic.  Riot       b  Hume,  voL  ii|  c  i6. 
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$4-  pe£ledl]^9  without  any  previous  intention  concern! 
MOBBiN oT*  but  there  may  be,  and  often  isy  a  fubftantial  and  fi 
though  fudden  and  tumultuary  confent  on  fuch  o 
and  among  perfons  ivho  at  meeting  had  no  fettled 
of  mifchief  ^.  If  perfons  innocently  afiembled  ha] 
terwards  to  differ,  and  forming  themfelves  into  parti 
promifes  of  mutual  ailiftance,  commit  violence,  thi 
guilty  of  a  riot  from  the  time  of  their  confederati 
ther,  as  if  they  had  met  at  firft  on  fuch  a  defign  ^« 

Objeamuft     It  feems  agreed,  that  the  injury  or  grievance  cor 
bcpnvatc.  ^f^  ^^^  intended  to  be  revenged  or  remedied  by  fuc 

fembly,  mult  relate  to  fome  private  quartel  only  ;  a 
cloGng  of  lands,  in  wliich  the  inhabitants  of  a  town 
right  of  common  ;  or  gaining  the  pofleflion  of  tei 
the  title  whereof  is  in  difpute  ;  or  fuch  like  matter 
ing  to  the  intereft  pr  difputes  of  particular  perfons, 
way  concerning  the  public ;  for  wherever  the  inte 
fuch  an  aflembly  is  to  redrefs  public  grievancesi  as 
down  inclofures  in  general,  or  reform  religion^  the 
high  treafon  <*. 

Muft  there  It  feems  to  be  clearly  agreed,  that  in  every  ri 
be  force,  jj^yf^  \^  {omt.  fuch  circumftance,  cither  of  adtial 
violence,  or  at  lead  of  an  apparent  tendency  there 
naturally  apt  to  ftrike  a  terror  into  the  people  ;  as  t! 
of  armour,  threatening  fpeeches,  or  turbulent  geftu 
every  fuch  offence  muft  be  laid  to  be  done  to  the  t 
the  people  \  whence  it  clearly  follows,  that  afiera 
feftival  times,  or  meetings  for  exercife  of  common  i 
diverfions,  as  bull-baiting;  or  wreftling,  are  not  rioto 

Ik  like  manner^  it  is  poffible  for  a  number  of  pei 

*  BurD,  ibid,  d  i  Hawk.  157.    fiura, 

k  Humei  ToLii,  p.  ijx.  ^  z., 

^  X  Hawk.  Z56.    Bono,  ibid.  ^  z  Hawk*  Z57.    Bura. 
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danUe  togetber  with  an  intention  to  execute  a  wrongful  ^^Xi^m^ 

^  and  alfo  aAualij  to  perform  their  intended  enterptife^  MoniMo. 

ritboot  being  riders*    If  one>  in  order  to  carry  away  a 

ieoe  of  dmbery  or  any  other  thing  to  which  he  pretends  a 

gilt,  ailemble  no  greater  number  of  affiftants  than  are  need- 

I  ibr  (bch  purpofe ;  this,  except  there  be  threatening  words 

ed,  or  other  difturbance  of  the  peace,  will  not  confUtute 

riot,  although  another  man  may  have  better  right  to  the 

ing  fo  carried  away,  and  this  z6t  therefore  be  wrong  and 

dawfid*. 

Much  more  may  any  perfon  in  a  peaceable  manner  af- 
sUe  a  meet  company  to  do  any  lawful  thing.  Thus,  accord- 
i|to  the  Englifli  lawyers,  erery  private  man  may,  in  a  peace- 
Ue  mannery  aflemble  a  meet  company,  with  neceflary 
oob,  and  may  remore,  pull,  or  caft  down,  any  nuifance 
vkidi  threaten  to  be  prejudicial  to  his  houfe  or  property ; 
V  which  purpofe,  it  is  farther  faid,  if  neceflary^he  may 
'■Mer  into  another  man's  ground.  Thus  a  man  ereded  a 
"^  cxoft  a  common  river,  where  people  have  a  common 
tfige  with  their  boats,  and  divers  did  aflemble  with  fpadesy 
)Wt  of  iron,  and  other  things  necefiary  to  temove  the  faid 
^5  and  make  a  trench  in  his  land  that  did  ere  A  the  wear 
torn  the  water,  fo  as  they  might  the  better  take  up  the 
d  wear;  and  they  did  remor e  the  fame  nuifance  :  this  was 
Id  to  be  neither  any  forcible  entry,  noir  yet  any  riot  "*• 

But  if,  in  removing  any  fuch  nuifance,  the  perfons  fo  af- 
nbled  ibaU  ufe  any  threatening  words,  (as  to  fay  they  will 
» it^  dxHigh  they  die  for  it,  or  fuch  like  words)  or  (hall  ufe 
ly  other  behaviour,  in  apparent  difturbance  of  the  peace» 
M  it  ficeniedi  to  be  a  riot  \  and  therefore,  where  there  is 
^  to  remove  any  fuch  nui£snce,  or  to  do  any  like  a£l,  it 
^  the  fafeft  not  to  aflemble  any  multitude  of  people,  but 

^  Bait  c  137.    z  Hawk.  157.  b  Dale  c.  X37. 
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§  4.       only  to  fend  one  or  two  perfonsj  or,  if  a  greater  nnmbeii 


MIT  ATI 


M«Bsii^o. '  y^^  °°  "*°'^  *^*"  ^^  needful,  and  only  with  me«t  took  l» 
remove,  pull,  or  caft  down,  the  fame  ;  and  that  fnch  po^ 
ions  tend  their  buGnefs  only  without  diftorbance  of  ibi 
peace,  or  threatening  fpeeches.  But  in  all  fuch  cafes  it  feemt 
more  agreeable  to  the  fpirit  of  our  law,  and  every  way  moR 
expedient  for  the  private  individual,  inftead  of  redrei&ng  dv 
grievance  himfelf,  to  f^pply  to  the  judge  ordinary  *•  i 

m 

It  has  been  generally  held,  that  it  is  no  way  materia^  i 
whether  the  dSt  intended  to  be  done  by  fuch  an  aflemblj  be  , 
in  itfelf  lawful  or  unlawful ;  whence  it  fpUows,  that  if  t 
number  of  perfons  aihil  a  man  to  make  a  forcible  entry  ia*  i 
to  lands,  to  which  one  of  them  has  a  good  right  of  entif  i . 
or  in  a  violent  and  tumultuous  manner  join  together  in  Vh 
moving  a  nuifance,  or  other  thing  which  may  lawfiillj  be 
done  in  a  peaceable  manner ;  or  even  if  ^  meflenger,  c» 
ployed  to  ejedl  from  land  or  houfes,  or  ojLher  officct  intitiel 
to  command  the  afliftance  of  the  neighbourhood,  (haU,  H* 
der  the  cloak  of  pretended  fear,  or  the  conceit  of  a  vainani 
groundlefs  fear,  levy,  and  carry  along  with  him,  a  gicit 
hoft  of  armed  and  diforderly  people,  who,  \|vithoat  ^raitiif 
to  know  their  reception,  tumultuoufly  fet  to  work,  and  driie 
off  the  cattle,  break  open  the  houfe^,  and  alarm  and  infUt 
the  inhabitants  ^  ;  thefe  arp  properly  rioters  ;  as  if  the  aft 
intended  to  be  done  by  them  were  never  fo  unlawful*. 

Requifite  It  is  certain  the  aiTembly  becomes  a  mob,  by  deftroybfi 
degree  of  rifling,  or  in  any  manner  of  way  damaging,  feizing,  or  »• 
vading,  the  property  either  of  individuals  or  the  public}  ^ 
any  manner  of  injury  done  to  the  perfons  of  indiridualiV 
or  by  invaGon,  fearch,  or  purfuit  of,  them,  with  intent  10 
abufe,  confine,  or  put  them  in  fear*    Likewife,  by  viokodf 

*  Idem.  ^  X  Hawk.  1^8.    Bom,  flndi 

^  Hume,  vol.  ii,  p.  329. 
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cooftninii^y  or  intimidatingi  any  one  to  aft  contrary  to  his      f  4* 

MOBBmC 


ntoeft,  duty,  oir  inclination ;  as,  for  inftancci  to  fell  grain  '*'^^**~* 


Id  die  inraders  at  their  own  price ;  to  refufe  working  at  the 
nfinary  rate  of  labour ;  to  give  orders  for  the  releafe  of 
rifenersy  or  the  like.  It  would  be  tedious  to  rehearfe  the 
my  judgments  to  this  purpofe,  which  appear  in  the  re- 

OI!l». 

Although  the  aflembly  have  not  proceeded  to  a£l:s  of 
orce  or  outrage,  yet  if  once,  in  any  way,  they  have  plainly 
ilcofercd  their  purpofe  of  fome  violent  enterpiife,  and  have 
fide  a  movement,  or  taken  any  meafure  towards  immediate 
sedition  of  it ;  this,  too,  in  the  underltanding  of  lawy 
noants  to  an  ad  of  mobbing.  If,  for  inftance^  a  multi- 
tide  aflemble  in  the  ftreets  of  a  borough,  and  take  the  road, 
A  a  body,  to  a  certain  mill,  with  the  declared  purpofe  of 
Qeing  the  miller's  grain  \  although,  owing  to  panic,  or  to 
Btdligence,  that  a  force  is  provided  againft  them,  they 
bold  difperfe  by  the  way,  and  without  doing  harm  to  pro* 
aty  or  perfon ;  ftill  they  are  guilty  of  a  riot,  becaufe  of 
le  great  commotion  and  breach  of  the  public  peace ;  as 
"dl  as  that  their  malice  has  taken  a  determinate  courfe,  by 
liich  the  individual  is  put  in  fear,  and  fome  advance  is 
ade  in  the  purfuit  of  the  particular  obje£l  ^ 

Omn  term  of  mobbing,  or  convocation  of  the  lieges,  as  Mere  af. 
beady  mentioned,  reaches  even  the  bare  aft  of  being  tu^  *"^™W' 
Qoltuoufly  aflemblcd  for  a  violent  purpofe,  though  no  far* 
her  movement  be  made  toward  its  execution.  If  a  great 
Mft  of  people^  aflemble  upon  the  ftreets  of  a  borough,  by 
itit  of  drum,  and  with  fomething  hoifted  by  way  of  ftand- 
id,  and  continue  to  parade  there  for  a  length  of  time,  in 
SQtempt  of  the  peace-officers ;  providing  themfelves  alfo 
^  weapons,  increafing  their  numbers,  communicating  by 

'  Home,  ilNd*  b  Ibid. 
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ruTi^i—  ^  watch*wordt  making  declaration  of  bmc  violeat  paipo(% 
MQBBtMQ.  and  with  loud  clamours,  and  angry  fpeeches  and  geftiutS|4^ 
terring  all  from  interference  with  them  i  this  of  it(elf  makni 
mob,  independently  of  the  appearance  of  any  mapftiateH 
warn  them  by  reading  the  riot  a&«  For  duMgh  no  £urdier 
outrage  enfue,  at  lead  this  great  harm  is  done,  that  the  pctfC 
of  the  neighbourhood  is  broken  ;  the  individuals  are  abi» 
ed,  who  know  themfelves  to  be  the  obje£^  of  thefe  prepi* 
fations  $  and  all  the  idle  and  liccatioui  are  put  in  modoa  in 
the  hope  of  farther  mifchief. 

This  crime  is  not  of  the  fame  fimple  nature  with  mot  ^ 
other  offences,  but  often  confifts  of  a  fucceffion  of  pait%  ' 
which  are  performed  by  diCEcrent  perfons^  and  on  feveral  oOi'  i 
JutuA  caCons.  AiEftance,  therefore,  is  not  held  to  confift  a^ 
^'^  clufiTcly  in  the  lending  of  hands  to  do  the  ads  of  vkdence 
which  are  perpetrated,  but  equally  in  every  other  pmocdt 
ing,  which  occalions,  facilitates,  encourages,  or  in  anywift 
contributes,  to  proniote  the  common  enterprifis  i  fo  that  k 
who  beats  a  drum  to  convocate  the  rioters,  or  who  renkl 
the  magiftrate  that  comes  to  difperfe  them,  or  who  goa 
among  the  multitude  and  exhorts  them  to  perfift*  or  ditto* 
butes  liquor  or  money  to  them,  to  encourge  them,  is  dooblk 
lefs  art  and  part  of  all  the  outrages  of  which  they  arc  gnil^ 
at  that  time.  For  this  fort  of  heartening  and  countenance 
a0  fubftantially  forwards  the  enterprife  upon  the  whok,  ii 
the  aid  of  hands  or  force  of  body  in  the  czecotion  of  tlidr 
unlawful  doings. 

IXDESD,  it  may  be  a  queftion,  whether  he  is  not  art  voi 
part  oi%  their  offence  purely  by  his  prefience,  althoii^  tt> 
eircumftance  of  a£tivity  or  co-operation  be  proved  agaiaft 
him.  And  this  will  depend  upon  the  animus^  or  pitf* 
pofe,  with  which  he  mingles  in  the  afTembly :  in  judgiOK 
whereof,  all  the  circumftances  of  his  Gtuation  will  of  courfe 
be  weighed,  and  a  different  decifion  be  given',  according) 
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\  die  whcde  evidence  in  the  cafe,  his  pftfence  (hall  pi^  J^^c— 
to  have  been  accidental  onlyi  or  owing  to  indifcre*  mobbinc. 
r  irith  a  purpofe  to  countenance  and  abet  the  un- 
doings. Thus  in  the  ftreets  of  a  borough,  a  per- 
7  for  a  fliort  time  be  found  in  a  mob,  either  inno- 
or  at  leaft  excufably;  being  perhaps  impeded  by 
I  Us  paflfage,  or  having  (topped  for  a  while  to  look  at 
voceedings,  or  to  inquire  what  they  are  about }  and 
he  flumid  even  follow  them  for  a  (hort  way,  and 
in  the  rear  of  the  multitude,  it  would  be  ferere  to 
e  this  into  an  acceffion,  which  may  be  mere  heedlefl^ 
idle  curiofity.  But  if  a  man  is  found  in  the  throng 
I  face  blacked,  or  in  woman's  apparel,  or  with  a  fliirt 
\  coat,  or  if  it  be  proved  that  he  ufed  the  watch-word 
rioters,  or  that  he  wore  in  his  hat  the  badge  of  the 
of  the  caufe  for  that  day ;  thefe  circumftances,  or 
le  length  of  time  that  he  has  continued  in  the  mob, 
ength  of  way  he  has  gone  along  with  them,  all  iliew 
ntion.  If,  for  inftance,  at  midnight,  when  he  ought 
idi  his  family,  and  in  bed,  a  mechanic,  or  working 
ft.  found  in  a  mob  at  the  diftance  of  miles  from  his 
and  is  proved  to  have  accompanied  them  from  place 
e,  and  on  all  thofe  occaGons  to  have  been  in  the 
of  diem,  and  without  any  pretence  of  lawful  bufinefs 
part  of  the  country,  in  fuch  cafes  prefence  is  a  law- 
«nd  of  convidlion.  Indeed,  although  the  individual 
It  have  given  afiiftance  of  deed,  word,  or  gefture,  in 
cutive  part  of  the  bufinefs,  yet  his  prefence  is  itfelf  a 
iftance ;  (ince  it  adds  to  their  number  confidence  and 
It  force,  and  to  the  attendant  terror  and  alarm,  which 
ir  engines  for  execution  of  their  lawlefs  project  ^. 

\  common  law  of  Scotland  has  not,  in  this  particular, 
\A  the  civil  law,  by  which  this  oiFence  was  capitally 

*  Hiiflie,  ¥ol.  ii^  c.  i6« 
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^  4.      punLihaUe  in  fome  aggravated  cafes ;  as  die  breaking 
HuI^iN^sjT  dwcUingJioufe  with  offenfive  weapons,  and  iifling  i 
qmdim  in  turba  cum  ulofecerint  *• 

PttDiibiiuiit  The  punifliment  of  mobbing  is  arbitrary,  inik(s  (b 
it  is  capital  under  the  riot  a£l.  But  fuppofe  the  mob 
been  guilty  of  robbery,  houfe-breaking,  fire-raifii^  or 
other  crime  in  itfeif  capital,  is  the  indiTidual  impii 
for  trial  intitled  to  bail  or  not?  Our  law,  in  this 
cttlar  alfo,  deviates  from  the  Roman  law,  by  which  fo 
fences,  though  committed  in  a  mob,  were  capitally  p 
able.  But  as  indifcretion,  or  the  heat  of  the  moment 
infhare  perfons  in  a  mob  who  are  not  habitually  profligat 
in  the  courfe  of  forming  feparate  proje&s  of  violence  or 
der  for  themfelves,  our  cuftom  therefore  *'  interpofes  t 
<'  the  life  of  the  rioter,  how  great  foever  the  exceflcs  a 
^*  property  or  perfon  which  have  been  conunitted,  i 
*'  libel  is  laid  at  common  law,  for  the  crime  of  mobU 
^*  convocation  of  the  lieges,  and  not  for  any  lugher  or 
**  fpecial  denomination  of  crime  ^/* 

*  Ff.  ad  leg.  Jul  de  ti  publica.  «  ptrafim  relevant  to  infier  i 

b  Hume,  vol  H,  p.  147.  Mr.  Hume  •*  tnry  punUhment"  (here  (b 

obferyes,  that  a  flrong  evidence   of  claufe  on  the  rict  ad)  •  **  ao 

this  rule  is  to  be  found  in  the  trialt  *«  the  breaking  and  defacing  I 

that  enfued  upon  the  great  tumult' at  *<  toes,  or  other  omamciits 

Glafgow,  (commonly  called  Shaw.  «<  houfe  or  gardens,  relevant  ( 

field's  mob)  which  happened  on  oc-  «<  an  arbitrary  punifiiment ;  ai 

cafion  of  the  pafliog  of  the  malt  tax.  «  that  the  pannels,  or  any  o 

In  the  cafe  of  James  and  William  «  at  the  time  and  place  ia»d] 

Darrach,  the  lords  found  '<  the  pan-  <i  faulted  or  invaded  the  gnan 

•*  nels  at  the  time  and  place  libelled^  ««  cially  with  ftones  or  batom 

«  that    their  affembling  themfelves  ««  fifting  of  his  majefty't  foi 

<<  tumultooufly  or  riotoufly,  or  in-  «  being  art  and  part  thereof,  r 

«*  vading,  or  violently  breaking,  into  «  to  infer  an  arbitrary  pnniil 

*'  the  houle  libelled,  or  the  carrying  »  and  finds  that  the  p«nn^|||, 

«•  away  or  breaking  or  deftroying  •«  time  and  place  libelled,  ail 

«  any  «f   the   goods   or    furniture  h  themfelves  in  arms,  relevan 

"  thereof,  or  their  being  art  and  part  "  fcr    an    arbitrary  puniflini< 

«•  of  the  fame,  or  any  of  the  adsy#-  Sept.  30, 1^2$, 


Gi.L       .  Breaches  ^/d^  P£AC£.  369 

Those  tomultuous  meetings,  and  quarrels  and  fightings  ^^liAtK 
lUdi  take  pbce  without  any  previous  conununication  for— ^'^Ar. 
iHdiief,  are  the  proper  fubjeft  of  cognizance  to  juftices  of 
aoe  and  inferior  judges ;  being  fummarily  punifliable  by 
ie»  imprifonment,  and  fecurity  for  good  behaviour.  Such 
:  ttniKd  in  Englifh  law  an  affray,  which  is  not  a  technical 
xd  of  Scottiih  law,  unlefs  fo  far  as  it  occurs  in  the  gene- 
1  ftatutes ;  bat  *'  by  the  6th  a£l|  c.  5,  of  queen  Anne,  the 
jnftkes  of  peace  in  Scotland,  befides  the  powers  and  au- 
tborides  veiled  in  them  by  the  laws  of  Scotland,  are  furr 
Aer  authorized  to  exercife  whatever  doth  appertain  to  the 
oGoe  of  a  juftice  of  peace  by  the  laws  of  England  for  the 
'  fidervation  of  the  public  peace,  though  the  methods  of 
'  tod  and  judgment  ihall  be  according  to  the  laws  and 
'  csftoms  of  Scotland.''  **  I  have,  therefore,"  obferves 
^  Gsiidcnftone,  **  no  doubt  that  the  whole  of  this  title 
'  io  die  Engliih  law  is  adopted  into  our  law  by  authority  of 
'  the  above  ftatute  ;  I  therefore  aflume  Mr.  Bums^  chapter 
Bpon  this  fubje£l,  as  it  appears  to  me  to  be  very  accurate 
^od  very  complete'.''  Upon  his  lordfliip's  authority  I 
^  make  the  fame  ufe  of  Dr.  Bum,  with  fuch  occafional 
tetion  in  his  language  as  may  appear  neceflary  to  render 
tt  accurate  author  ufeful  and  intelligible  to  Scottifh  juf- 


Am  affray,  or  fray,  is  a  public  offence,  to  the  terror  of  the 
agf$  fubjeAs.  It  is  fo  called,  (according  to  lord  Coke)  be- 
«(e  it  afirighteth  and  maketh  men  afraid  ^. 

There  may,  therefore,  be  an  afiault,  which  will  not  what  ii  it  f 
BMunt  to  an  affray  ;  thus,  if  it  happens  in  a  private  place, 
utof  the  hearing  or  feeing  of  any,  except  the  parties  con« 
^nied,  it  cannot  be  faid  to  be  to  the  terror  of  the  people  *• 


'Ms.  V,  Affray.  ^  i  Hawk.  p.  134- 

''3lnllp.i58. 
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)4*  Mere  words,  however  quarrelfome  or  threateniogt  c 

^IrFRAr.  °o^>  ^^  ^  ^^9  amount  to  an  affray ;  nor  can  one  joftify  fa) 

ing  his  hands  on  thofe  who  (hall  hardy  quahrd  widi  angf 
By  mert:     words  Without  coming  to  blows ;  yet  it  feems  that  the  en 

ftable  may,  at  the  rcqueft  of  the  party  threatened,  ctfryth 

perfon  who  threatens  to  beat  him  before  a  juftice,  in  nde 

to  find  fureties  *• 

But  although  no  bare  words,  in  the  judgment  of  inr, 
carry  in  them  fo  much  terror  as  to  amount  to  an  afirayi  yd 
If  withmit  it  feems  certain  that,  in  feme  cafes,  there  may  be  an  ifii| 
\^^  ^'^  where  there  is  no  a£hial  violence  ;  as  where  a  man  MM 
himfelf  with  dangerous  and  unufbal  weapons,  in  fccki 
manner  as  will  naturally  caufe  a  terror  to  the  peopki  vUd 
is  fatd,  by  the  £ngU(h  authorsi  to  haire  been  always  it  c( 
fence  at  the  common  law,  and  is  (tri£Uy  prohibited  by  Ai* 
tute  :  for  by  2  £dw.  Ill,  c.  j»  it  is  ena^iod,  that  eicept  Kb 
king's  fetvants  in  his  prefence,  and  his  miniftert  in  oob^ 
ing  their  office,  and  fuch  as  be  in  their  company  afiOifll 
them,  and  alio  upon  a  cry  made  for  arms  lo  keep  dM 
peace,  no  man  ihall  come  before  the  king's  juftice$,or(ite 
of  the  king^s  minifters  doing  their  o£Bce,  with  ibiee  lil 
armsi  nor  bring  any  force  in  affiray  of  peace,  nor  go  li 
\  ride  armed,  by  night  or   day,  in  fairs  or  markets,  or  il 

the  prefence  of  the  king's  juftices,  or  other  minifters,  < 
elfewhere ;  upon  pain  to  forfeit  thetf  armoiir  to  the  Un! 
and  their  bodies  to  {Hrifon,  at  the  king's  pleaiiue :  and  tl 
king's  juftices  in  their  prefence,  (herifis,  and  magiftrates^af 
other  minifters  in  their  bailiwicks,  lords  of  franchifes,  as 
their  bailifi^  in  the  fame,  and  maiyors  and  baiUffs  o(  df! 
and  boroughs  within  the  fame,  and  borongb-hcdders^  CM 
ftables,  aad  wardens,  of  the  peace,  within  their  wards,  flu 
have  power  to  execute  this  a£l.  Aad  the  judges  of  afff 
are  empowered  to  punifli  fuch  officers  as  have  not  done  the 
duty  therein. 

■  X  Hawk.  p.  135. 
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*  Umn  *  ctj  made  for  .ann«  to  keep  the  peace^*'  k  is  held  p.,^^^'^ 
ipa  tbefe  words  of  etception,  that  no  perfon  is  within  the  — ArrtAT. 
kkiitido  of  this  ftatnte,  who  arms  himfeif  to  fopprefs  dan- 
|cnms  rioters,  rebels,  or  enemies,  and  endeavburs  to  fup- 
ptis  or  refift  fuch  dillurbers  of  the  peace  and  quiet  of  the 
ftrin. 

In  like  taanner,  no  wearing  of  arnu  is  within  the  mean- 
■g  of  this  ftatute,  unlefs  it  be  accompanied  with  fuch  chr- 
hMftaoces  as  are  apt  ft>  terrify  the  people  :  perfons  of  qaa- 
fafy  therefore,  do  not  ofiend  againft  this  ftatute,  by  wearing 
weapons^  or  hating  their  ufual  number  of  attend* 
with  them,  for  their  ornament  or  defence :  for  this 
IJlMsiio  caufe  for  the  leaft  fufpicioa  of  an  intention  to  com- 
Ht  any  aft  of  mlence  or  difturbance  of  the  peace  ^. 

h*  is  held  that  a  man  cannot  eicufe  the  wearing  fuch  ar« 
■Qir  m  public,  by  alleging  that  fuch  a  one  threatened  him^ 
«i  diat  be  wears  it  for  the  fafety  of  his  perfon  from  his  af- 
^  b«t  it  bath  been  refolved  that  no  one  (hall  incur  the 
fCttky  of  the  faid  ftatute  for  aflembling  his  neighbours  and 
"litods  in  his  own  houfe  againft  thofe  who  threaten  to  do 
^  any  violenee  therein,  becaufe  a  man's  houfe  is  hid 


efen  where  there  has  been  no  afiray,  or  aAual  fight*  — ikcsw* 
Igand  sflault,  the  poUic  peace  is  conceived  to  be  broken  lettbri^ 
y  fndi  conduft,  as  gives  others  ferious  caufe  of  uneafinels 
Qd  alarm.     In  this  view,  fending  of  incendiary  letters  is  a 
tmiliable  oftnce  \  whether  the  letter  be  figned  by  the  real 
of  die  writer  or  nor* 


A  HAN  wrote  letters  to  his  brother-in-law,  all  of  them  in 
^  aiAnary  band,  and  figned  widi'  his  own  name^  and 

*  I  Hkwk.  p.  136;  b  Idem. 
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{4.       threatening  him  with  all  forts  of  mifchief,  if  his  deman 
of  money  were  not  complied  with ;  the  court  of  jul] 


rl.lTATB 


DiART        ciary  fentenced  the  delinquent  to  tranfportation  for  6sm 
years  *• 

In  fome  places  of  the  neighbouring  kingdom  the  praQki 
of  extorting  money  by  anonymous  letters  had  become  i 
frequentt  that  certain  (latutes  were  paflcd  puniihing  the  d 
fence  capitally.  The  firft  ena£ls  \  that  whoever  <<  (U 
*'  knowingly  fend  any  letter,  without  any  name  fubfoiba 
*^  thereto,  or  figned  with  a  fiflitious .  name,  demandiii| 
<<  money,  veniibn,  or  other  valuable  thing,''  (hall  be  adjuilS' 
cd  guilty  of  felony,  and  fuffer  death,  without  beneiSto 
clergy  *,  which  punifhment  was  appointed  by  a  fubfeqiiai 
ftatute  ^,  for  any  perfon  who  (hould  fend  a  letter,  not  figM 
or  figned  with  a  fidlitious  name,  and  threatening  death  a 
fire-raifingy  **  though  no  money  or  venifoh«  or  other  vdft 
<<  able  thing,  be. demanded  in  or  by  fuch  letter,*'  The  fid 
ftatute  was  virtually  found  not  to  extend  to  this  ootti 
try,  a  libel  raifed  thereon  being  found  to  infer  only  an  ar 
bitrary  punifhment  ^ ;  and  the  latter  was  merely  rebdK 
to  the  former,  being  intitled,  "  An  zQt  to  explain  att 
*<  amend"  it.  Thofe  ads  appear  to  have  been  framed  fo 
the  fuppreflion  of  local  and  temporary  diforders  in  a  ceitaii 
quarter  of  England ;  and  neither  of  them  is  needed  in  aic 
of  our  common  law,  which  *'  has  native  vigour"  to  inflift  ^ 
punifhment  <^  fully  equal  to  what  the  urgency  of  the  evili^ 
*<  this  country  has  at  any  time  required  ^ 

Verbal  Threatenings,  though  violent  and  pointed,  if  tbef  I'' 

'**"•*••       merely  verbal,  are  not  a  velevant  ground  of  profecatioi 

to  any  other  cffcGt  than  binding  the  delinquent  to  keep  dv 

«  March  Z789,  John  Frafer.  d  %yth  June,  and  zith  Jtif  i7tl 

h  9  Geo.  I,  c.  %i.  James  Gray. 

*  a;  Geo*  H,  c.  15.  «  Hume,  ?oi  ii,  p.  17S. 
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peMX^  tinder  fucb  penalties  as  the  cowrt,  in  the  circumftan-      ^  4.  * 
n  of  the  cafe,  (ball  fee  caufe  to  appoint.    Such  ofiencesi  I!imcbn. 
knfcfe,  properly  belong  to  the  next  chapter,  which  regards  diaet 
kprnmOive  duties  of  this  magiftracy.  j-ittirj. 

Tbis  clafs  of  offences  may  be  clofed  with  a  brief  account  — duel- 
:  duelling;  that  imperious  ''  crime  which  triumphs  proud-  "^^' 
ly  o?er  both  public  revenge   and    private  virtue,  and 
tiamples  both  upon  the  law  of  the  nation  and  the  life  of 
ovr  enemy*.'' 

Foft  ^  this  crimet  though  prohibited  by  the  legiflature  un- 
der the  pain  of  death,  and  the  lading  confequences  of  an 
ttainder,  is  unhappily  enjoined  by  the  prejudices  of  man- 
tiodi  and  the  fallible  voice  of  popular  ellimation  i  and 
vhen  fliame  is  the  confequence  of  obedience  to  law,  the 
hcai  of  juftice  lofes  iu  terrors.  Hence  the  dueliift  kills 
Iiii  friend  whom  he  loves ;  and  the  judge  condemns  the 
doellift,  whilft  he  fcarcely  knows  how  in  his  own  heart 
to  difapprove  his  behaviour  ^/*  And  *<  the  frenzy  of  paf- 
fion  tempts  us  to  decide  petty  animofities  by  the  hazard  of 
etamity  «.*• 

Duelling  is  a  peculiarity  of  modern  manners.  It  is  no-  itt  orifia. 
le  countenanced  by  the  example  of  the  polifhed  and  en- 
btened  ftates  of  antiquity.  ^*  We  find  no  fuch  crime  as 
dus  among  the  Romans,  becaufe  that  wife  nation  em- 
ployed their  lives  againft  their  enemies,  and  not  againft 
didr  fellow-citizens  ;  and  the  true  trial  of  courage  among 

d^m  was  fighting  againft  the  enemies  of  Rome  ^/^ 

» 

'  Hr  George  Mackensie*!  Criminal       ^  £;^^„^  n^i^^ 
'ifvt  i,  tiL  i%m  d  Mackenzie,  ibid. 

^Uai*f  Principles  of  pehal  law,       Ancient  Greece,  no  doubt,  had  ita 
^  Angle  combats,  where  the  priie  of 

Ikill 
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5  4.  Its  origin  itiuft  be  traced  to  the  rites  of  bafbsiic  &* 

!^dViI!  perdition,  which  Csefar  and  Tacitus  firft  pie&ntcd  ^  ihl  j 
LiMo.  contemplation  of  their  learned  countrymen  *  ;  and  whencCk  j 
in  procefs  of  time,  fprung  the  Tarious  trials,  by  the  Qfiai^i 
Angle  combat,  and  other  modes  of  judicial  reference  to  die- 
divine  interpoTition,  which  was  beliered  fupematnfalij  tq 
appear  on  the  (ide  of  juftice  \ 

s«P«'"^"-      With  us,  in  Scotland,  who  arc  one  tribe  of  the  fim 

of  proof  by  race,  duels  of  old  were  allowed,  not  only  for  the  dctf* 

our  old  laws  jj^g  of  innocence  in  criminal  accufations,  but  likewife  b{ 

civil  caufes;  as,  when  an  heir  denied  that  his  predeeeftc 

In  crimes.  * 

had  granted  a  conjunf^  fee^ ;  or  where  any  thing  was  de* 

JbciTilac  nied  to  be  lawfully  bought  by  the  owner^.  Accordinglytdid^ 

^'^°'  ling  is  mentioned  in  our  books  as  one  of  the  gtmtmlfini 

and  manners  of  probation  ufed  in  courts*     '*  Ane  thing  miy  he 

*^  proven  la^ullie,  as  debt,  or  be  buying  of  felHi^,  or  sf 


(kill,  or  valour,  or  ftrength«  was  con-  temmUhmt ;    wffwrim  htyn  W  Ar 

tended  for ;  and  the  Roman  ftory  af-  /r»  frmJmStio  auipihtr*     (TKiM  ^ 

fords  forae  inftances  of  one  individual  moribus  Oemiinonmu} 

llepping  forward  from  the  ranks  and  b   Soiebant  emim  fu^fititfd  gak^ 

challenging  another  from  the  hoftile  fepteHtnonalis  de    eriminUm   iMftkm 

army    (fee  I^ivy,   lib.  xxv,   cap.  li.)  eaque  explorare^  vel  per  ferrwm  iWk1m% 

We  are  told  by  Plutarch,  in  his  life  vd  per  afnamt  tf*'' Jr^gahmt  wmt  «•* 

of  Marc  Antony,  that  that  general  ledam:  im  bae  Ji  mergtrenSwr^U'Jktif 

propofed     to     Odavius     (Auguflui  HUfietinta&ifuiJfent^rncrmuMyi^ 

Cnefar)  to  put  the  ifTuc  of  the  war,  faibahebaniur,  (Craig  de  feiidii»  fib*  ti 

and  of  courfe  the  fovcreignty  of  the  dieg.  7,  §  24.) 

world,  upon  a  combat  between  them-  ^  Reg.  mag«  lib.  ii,  c.  i6w 

felves  two.     But  it  is  needkfs  to  ob-  **  Of   dowrie,   or    as    raiiDOiUc 

ferve  how  different  fuch  inftances  are  "  terce,**  it  is  ordained,  that* gif  the 

from  the  modern  prafiice  of  duelling,  "  heire  denjres  all  the  wife's  1%^ 

,  as  a  method  of  revenging  private  in-  <<  and   clame,  and  alledges  in  co0t 

juries.  "  that  ihe  viras  never  endowed  thcfC' 

^  EJl  et  alia  obfervatio  aufpiciorum,  "  with  be  his  predeceflbr»  the  ^W" 

^uftgravium  bellorum  event  us  explorant;  *«  or  pley  may  bc  decided  be  fUp^ 

fjus  genth  cum  qua  bellum  eji^  captivum  ••  batteL** 

quoquo  mojo   InUrceptumy  cum  eleBo  po^  d  Ibid.  lib.  3,  C.  13. 
fuhrium  fitorumy  patriis  qucmque  armh 
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tsuDt^  be  be  the  general  manner  and  fcMrm  o£  proba-      {  a^ 
ufed  and  obferved  in  courts  ^- that  ia,  ibt  noritf  or  he  ..dobl- 
far  baitdl^:'  But  the  ScottUh  fegiflatute. began  to  re-  ^^'mo* 
ND  this  faTagc  jurifprudencc  fo  eaf ly  as  the  reign  of 
Icr  U I  when  it  was  ordained,  that  in  ^^  time  coming  improve. 
dgement  or  dome  (all  be  done  by  water  or  irQ>  as  ha8  ^^  ^^  ^'^^    ^ 
ufisd  in  all  times  ^.''    Single  combat  maintained  its 
fometime  longer;  and  Robert  III,  whofe  regulations 
edthofeof  PhUip  theFair»  in  France,  allowed  duelling 
dicle  four  cafes :  ^^Jirjl^  that  the  deed  for  the  quhilk 
efiender  is  appealed  is  capitall,  and  may  be  puniihed 
e  death ;  fecundlity  that  it  is  quietly  and  treafonablie 
and  committed ;  thirdlley  that  he  quha  is  appealed, 
Aden  fufpe£l,  be  conjectures,  or  probable  fufpicions, 
irefampciona ;  fiurthUe^  that  the  caufe  or  controverfie   , 
not  be  proven  otherwife  hot  be  battell,'  and  not  be 
isj  ndff  be  inftruments,  letters,  or  by  wriu  ^."    Judi* 
ibmt  at  length  fell  into  total  difufe^,  wirh  the  progref« 
rtnng  of  a  more  enlightened  jorifprudence  \  and  for 
idling  has  been  no  otherwife  recognifed  than  as  a 
offmce  againil;  morality  and  religion,  which  it  has 
Might  proper  to  redrain  by  the  fevoreft  fan£kions* 

e  parties  adlually  fight,  and  one  of  them  be  killed,  what  Is 
anrder,  both  by  law  of  Scotland  and  England,  what-  «*"«"ing- 
ly  have  been  the  provocation,  or  however  fairly  the 
may  have  conducted  themfelves ;  for  thofe  circum- 
of  fudden  provocation  which  lower  the  offence  to   * 

«  1571,  and  was  held  in  Tothilfieldn, 

C*  ^u*  S  3*  "  Weftminfter ;  nom  fme  magna  juritm 

id.  '*  confttltorum    pfrturbathite^  faith    fir 

I  Lift  trial  by  battle  that  *<  Henry  Spelman,  who  was  himfelf 

ged  in  the  £ngiifli  court  of  «  a  witncfs  of  the  ceremony.*'  (Her- 

D  pleas  at  Weftminfier,  was  bert'f  Antiquities,  p.  ix8.) 
I  year  of  i^ueen  Elisabeth, 
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$  4*  the  denomination  of  manflaughter,  are  not  undeiftood  hjAt 
I^ov^l-  '^^  ^f  either  counlry  to  apply  to  thofe  ^  who  nieet  aiowcd^ 
If  vith  an  intent,  to  'murder.  This  takes  in  the  cafe  of 
deliberate  duelKng)  where  both  parties. meet .arowcdlf 
with  an  intent  to  mwder,  thinking  it  their  datj  as  geUi 
tlemeni  and  claiming  it  as  thdr  right  to  wanton  with  din 
own  livesi  and  thofe  of  their  ieilow-creatures ;  witkmd 
any  warrant  or  authority  from  any  power  either  ditineoi 
human,  but  indireA  contradi£lion  to  the  bws  both  d 
God  and  man ;  and  therefore  the  law  has  jnftly  fixed  dv 
crime  and  punifhment  of  murder  Cfxi  them  and  on  didi 
feconds  alfo  *." 

m  §  • 

FartheRi  the  mere  a&  of  engaging  ina  duel,  whether  tk 
Capital  by  parties  receive  any  wound  or  not,  is  made  capital  by  the  fta- 
*^"^^  tute  16009  c  12)  and  the  provoker  is  to  be  puniflied  bf  1 
more  ignominious  death  than  the  other  at  the  pleafoie  ofdv 
fbvereign  ^.  This  ftatute  faid  nothing  wjith  tefpe£l  to  fe 
cohds  I  but  the  fubfequent  enactment  of  king  WiUiuD  ;•• 
niihes  the  mere  giving  or  accepting  of  a  challenge,  ^  alkil 
^f  no  fighting  enfuei"  "  by  the  pain  of  baniihment  and  th 
<<  efcheat  of  moveables,  without  prejudice  to  the  wBt  alxea^ 
"  made  againft  the  fighting  of  duels  *=."  So  prefently  ftandi 
the  law.  Both  thefe  (latutes,  on  a  late  occafion  ^f  were  (b 
clared  unanimoufly  by  the  court  of  judiciary  to  be  ftill  is 
force. 

There  have  not,  however,  been  many  profecutiw  oP 
this  ftatute,  which  muft  be  allowed  to  be  a  rigorous  bv) 

*  Blackflone,  Com.  b.  iv,  €.14.  "wbich  dueUing  it  coofidcred  ucH' 

b  This  ad  prohibits  the  fighting  of  minal  or  not  criminal,  from  the  b0c 

any  iingle  combat  without  the  king's  accident  of  its  being  permitted  orP0C 

licence.  .Strange,  to  imagine  it  pof.  by  the  fo^ereign ! 
fible  that  a  ftatute  could  have  any        ^  1696,  c.  25 » 
durable   or   cffedual   operation  by        d  Macdonald,  6th  Auguft  ili^* 


CtL'h  Br£acr£S  of  the  Peace.  377 

«dBfr;Hitme  obfenres,  he  could  not  find  in  the  records      ^4. 
won  than  two  inftamces  of  z  convi£tion  upon  it  *.  — ©uiiT 


UNO. 


This  ftatute  applies  only  to  a  ferious  propofal  and  adjuft- 
ment  of  a  combat.  Ambiguous  hints  or  inuendos  on  the 
one  handy  or  on.  the  other  mere  verba  jaBantiay  paffibnate 
words  of  defiance,  uttered  face  to  face,  and  only  tending  to 
achaUengCi^re  puniibed  arbitrarily  at  common  law,  but  not 
bf  the  ftatvitoiry  pains.  For  example,  in  the  courfe  of  a 
fcfffle,  onef  of  die  perfons  erigaged  in  it,  befides  other  abufe, 
cdfing  to  another  of  them  to  get  a  fword,  and  give  him  fa- 
tiiiaftion^  was  not  found  a  relevant  charge  under  this  fta<» 

Prosecutions  upon  thefe  (latutes  arc  not  competent  be- 

\        *  ViL  3,  p.  sSs*  The  one  was  the  early  next  morning,  left    a  verbal 

ofe  of  David  Caimt,  id  and  2d  meflage  for  him  with  his  f«irant  at 

^  17x2.    "  It  appears  from  the  his  houfe  in  Leith,  bearing,  that  he 

*|nrf  ihat  the  defiance  wai  given  ihould  wait  for  Bids  upon  the  beach, 

"  Kobally,  and  by  the  one  party  in  and  have  fatiftfa<5lion  from  him  for 

"Ik  poiboal  prefence  of  the  other ;  what  had  pafled  the  day  before.    la 

*  hit  in  dired  and  plain  terms,  and  this  cafe  it  was  objefted  that  there 
"  vidi  mention  of  time  and  plac»,  was  no  mention  of  mortal  weapons, 

*  tWsgk  accompanied  with  foul  and  nor  any  exprefs  appeal  to  fight  a  duel 

"opprobrious  epithets.    The  judge  or  fingle  combat;  but  this  pica  was 

"  feoad  the  libel  relevant  to  infer  the  over-ruled.  They  find  the  faid  James 

"ftamtory  pains;    and  the  pannel  Mbccall,  panncl^  his  having,  about 

**  being  coovided    had  fentcnce  of  the  time  libelled,  challenged  the  faid 

*clcbrat  of  moveables  and   of  ba-  BaiTet  £ids  to  fight,  relevant  to  infer 

"niflunent    irom  Scotland  for   the  the  pains  libelled.    5th  April  1 714. 

**lpace   of  feven  years.*'    And    in        b  January  5  and  9,  1719,  William 

^  caofe  of  James  Maccall,  merchant  Alves  againil  William  Irving  of  Grib- 

*>  Letth,  indiSed  at  inftance  of  Baf-  toun.   "  And  as  to  that  article  of  xhn 

^  Bids,  land-furvejor  there;    the 

cout  had  fofiained  a  charge  to  this 

<fi«A,  that  Maccal  having  thrown 

out  a  perfonal  defiance  to  fids  to 

^t,  aud  threatened  to  alront  him 

^hntrcr  they  ihould  again  mc;t,  he,  <*  of  parliament  againil  duelling,*' 


*  libel,  which  concerns  the  pannel's 

*  giving  a  challenge  to  the  laid  Alex- 

*  ander  Alves  to  fight,  the  (aid  lords 

*  find  the  fame  as  libelled  not  rele- 

*  vant  to  infer  the  pains  of  the  a^ 
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pRivt^  fore  the  feflions  of  the  peace,  but  only  in  the  court  • 
— DixkUi '  ciary  *•  Like  treafon,  and  other  heinous  oflences  alrea 
^  .  tioncd,  It  is  merely  as  a  breach  of  the  peace  that  duellin 
under  the  juri(!didion  of  juftices  of  the  peace,  to  whc 
longs  to  fecure  the  delinquents,  and  take  precogniti 
other  fteps  preparatory  to  a  trial  \  and  particular!; 
firft  notice  of  an  intended  duel,  to  fecure  all  conce 
they  give  (ecurity  to  ke^  the  peace ;  a  duty  fo  n 
more  important,  tUxaX  previtttivt  means  feem  to  be  tl 
if  not  the  only,  legal  check  by  which  this  crime  can 
cefsfully  reftrained.  For  we  cannot  expe£l  that  tl 
eft  pm^ments  will  ever  be  ^'  cffedual  to  eradicate 
^'  happy  cuftom,  till  a  method  be  found  out  of  coi 
'^  the  original  aggreflbr  to  make  fome  other  fatisfa 
'^  the  affronted  party,  which  the  world  (hall  efteen 
'*  reputable,  as  that  which  is  now  given  at  the  hazai 
<<  life  and  fortune,  as  well  of  the  perfon  infulted  as 
<*  who  hath  given  the  infult  ^.^ 

•  Hume,  toU  iii,  p.  93.     "  The    «  figbtin;  a  duel  conti«r]r 
•  lordf  of  juftidary  are    the    only    «« tutc  1600,  c.  la,*'  &c 
**  judges  in  the  following  crime :  the       t  Black.  Com.  b.  iv,  c.  t 


CHAP.  11. 


tON 
BIS* 


ly  Pnvitiiive  Juitici^  w  thi  Means  of  Preservitig  the  Public 
Pi§a^  and  guarding  Individuals  against  apprehended  Wrong, 


L  np^HE  body  politic  cannot  be  faid  to  have  attained  full      \  i. 

X  maturity,  or  to  enjoy  perfe^i  health  and  Tigour,  ^^^^ 
dule  the  community  have  no  other  fecurity  againft  the  dif-  tort  or 
habance  of  the  public  peace,  nor  individuals  againft  wrong  ["^'gj' 
and  vioknce,  eicepting  the  inflidion  of  punifliments  after  tick. 
tlie  offence  has  been  committed.  Befides,  vindiBive  jufiice^ 
knp  ncceflary  foever,  and  really  a  kind  of  mercy  to  the  com- 
iQQnity,  is  yet  attended  with  difagreeable  circumftances, 
iviuch  are  happily  avoided  by  the  vigilant  execution  of  pre» 
Vimivejnfiiee.  The  latter,  therefc»:e,  becomes  an  obje£fc  of 
faious  attention  in  every  well  regulated  code. 

The  Romans  had  their  cauiio  de  non  cffendendo ;  by  which 
^y  perfon  who  had  reafon  to  dread  violence,  applied  to  the 
Ptaetor  to  make  the  fufpcftcd  perfon  give  fecurity  for  his 
peaceable  demeanour  ^  ;  their  cautio  de  damno  infeSIOf  by 
*hich  the  proprietor  of  an  infecure  houfe  was  obliged  to 

^  Imtnrim  advtrfiu   wunanrm  ja^a-  datu  fidtjufforikits  v^l  pigmerihus  arhitri* 

^^^1  Hrfu  recepium  eflyUt  ind*  metufni,  judUUf  interp%mendam,     (Voet,  lib.  iv, 

^pUrat9  judlc'u   auxUk^  caidicnem  de  tit.  2,  §  13 ;  GayL  de  pace  publict, 

***  •jfrndendt  txigat  a  minantm  aufitrc,  lib.  i,  cap,  2^  3.) 
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give  fecurity  that  it  (hould  not  fall  down  upon  his  ndgh- 
hour's  property  *  ;  and  their  cauti^  de  dohs  or  that  fecurity 
which  was  exaAed  of  the  pofieflbr  of  the  thing  in  difputCi 
that  it  (hould  not  be  deteriorated  during  the  fubfiftence  of  tk 

Saiottt.  litigation  ^.  In  £ngland|  under  the  Saxon  conftitntioni  the 
public  peace  is  faid  to  have  been  cfieAuallf  preferred  by 
means  of  king  Alfred's  celebrated  inftitntion  tA  decfmuaiei$ 
ox  frankpledges :  whereby  the  whole  neighbourhood,  or  tidiiog 
of  freemen,  were  mutually  pledges  for  the  good  behavioitr  of 

Normani.  each  Other  ^.  Under  the  Normans,  the  old  manner  of  taking 
furety  of  the  peace,  which  they  termed  treve$  (truce),  walaf- 
ter  this  order :  he,  of  whom  it  was  demanded,  in  open  ooorti 
taking  him  by  the  hand  who  demanded  it,  did  iblemnly  fwcar 
that  neither  he,  nor  any  of  his,  (hould  do  him  harm.  Boti 
in  procefs  of  time,  ^'  the  confcience  of  an  oath**  being  fottod 
lefs  to  reftrain  evil  men  than  the  lofs  of  goods,  it  becftme  net* 
ceflary  to  take  fure  bond  to  the  king  for  the  fecurity  of  fiidi  as 

f^'coclaml.  were  in  fear  ^.  In  this  country,  in  like  mmniKr,  the  anticDC 
pra^ice  was  for  men  to  take  afliirance  from  one  anodier 
againft  any  violence  they  apprehended*.  But  an  eariy  (btotc 
of  James  1%  ordained  that  ^'  firm  and  ficker  peace  be  keeped 
'^  and  halden  throw  all  the  realm,  and  among  all  and  findrie 
^<  lieges  and  fubjedes  to  our.foveraigne  lord  the  king;  and 
^^  that  no  man  take  on  hand  in  time  to  cum,  to  mooveor 
'<  make  weir  againft  uther,  under  all  paine  that  may  folknrbe 
^  courfe  of  common  law."  And  by  a  fubfequent  txaBaxts^ 
of  the  fame  reign  s,  it  was  ftatute  and  ordained,  '*  that  gif 


^  Cautio  it  damno  inftSh  ftefi^aur 
cum  tua  dnmus  ruinofa  ruhtam  minaiur 
Jomui  men,  (Calvini  Lex.  jur.  ad  vo- 
ccm.) 

b  Locum  baMat  cum  petitajudtcio  ret 
fjfet  vereretque  petitory  ne  quid  dolo  malo 
f'*ilf*Jf9r  iuterea  eommUteret ;  itaque  apud 
judicem  pofiulakat  mk  t*t  vtjibi  repromitm 


terety  ft  milU,  in  em  iv,  ddo  mthfiSf 
rum  i  hoc  mod§Jp9udt*  mitgrtff^ 
agitur,  dolum  malum  tiStfi^  §kfd>K^ 
ejfe?    (Calvini,ilMfL) 

^  BlackllGoe,  b.  iv,  c  xS. 

d  Lamb.  b.  ii,  c.  zz, 

«  Stair,  b.  iv»  tit.  48,  { t. 

f  14a4,  c.  a. 

S  X429,  c.  i»9. 
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'*  ooie  of  the  king's  lieges  has  onie  doubt  of  the  life,  outher      f  x. 

*'  be  deed  or  mannance,  or  violent  prefumption,  and  he  aik  ^M^^f,. 

*'  fiifertie  of  the  partic  that  the  plaint  is  made  upon,  fa  thatTo^v  or 

''the partie  plaintifF  mak  pruif  of  the  deed,  or  mannance,  *^' 

**  or  of  the  violent  prefumption  made  or  done  till  him,  be 

*'  lis  aith  or  uthcr  fufficicnt  pruife,  and  the  fchirefie  do  not 

^^  that  effeiris  till  his  office,  in  that  cafe  he  fall  be  in  fourtie 

^  pund  to  the  king,  and  aiTyeth  the  party.''     And  in  the 

fncceeding  reign  ^,  it  was  declared,  <^  that  na  map  neede  till 

"  have  aflurance  one  tfuther^  hot  that  the  kingis  peace  be  af* 

**  furance  till  all  men,"  fee. ;  <^  and  attour,  that  gif  ony  per- 

'^  fondreadisaneuther,thathe  pafle  to  the  iheriffe  or  to  the 

^*   officiares  that  it  efieirs  to,  and  make  that  knawin,  or  fwear 

*'   that  he  dreadis  harm,  and  they  (hall  take  burrowes  of 

*c  peace  after  the  afles  made  thereupon  of  before.** 

It  was  ufual,  of  old,  for  fecuring  onefelf  againfl:  any  appre- 

l^cnded  harm,  to  obtain  from  the  chancery  the  brief  of  peace  ^  s 

^^Mi^liich  was  dire&ed  to  the  coroner  ^,  who  took  the  compkiin- 

^I'loath,  and  exa^ed  a  pledge  or  caution  from  the  other, 

^^bo^  if  he  thereafter  ofiended,  was  faid  to  break  the  king's 

poteflion ;  and  being  convi£l:ed  by  an  affize,  ^^  he  fall  be  in 

^  the  king's  mercie ;  and  fall  be  condemned  to  the  com* 

*'  plainer  in  the  harmes  and  flcaith,  qulierof  he  is  challenged, 

''  be  pledges  found  be  him  thcreanent  ^." 

IL  One  method  noticed,  as  we  have  feen  in  our  andent  1,^^01^. 

KOWI. 


^1449,  c  13.  'WXfi  **  Ac  Dtim/riet^  k  ii  ftatotc, 

^  Rej.  Mag.  lib.  ii*  c.  63,  {  15  }  "  conforme  to  the  hw,  that  gif  any 

^■^  (^ooQ.  Attach,  c.  54 ;  and  Ap-  ^  man  is  convid  in  Galloway,  be 

P^<^  II.  *'  battel,  or  otherwayes,  of  breaking 

^  See  above,  p.  4.       ^  '<  the  kijig^  peace,  he  fall  py  to  the 

^  (^uoo.  Attach.    Ibid.  <*  king  twentie-twa  kye,  thrie  horfe ; 

"^We  was  m  very  particniar  law  "  or  for  ilk  ane  of  them  nine  kyc.** 

tefpeaing  the  inhabitants  of  Oallo.  (Ibid.  c.  7a.) 
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}  *•  ftatmes,  for  preferving  iitdividiuds  againft  Aamgcr,  is  ktten 
^^^^'  of  lawburrows,  derived  from  htrgh  or  hrgk  or  borrom^m 
old  word  for  caution,  farety,  pledge^  and  meainng  camkm 
ibtind  to  do  nothing  contrary  to  law. 

This  fecuritj  may  be  obtained  on  appUcatbn  to  jnftices  of 
peacci  or  any  magiftrate.  If  the  hnrburrowa  ifliie  from  the 
court  of  jufticiary,  they ;  .*e  executed  with  the  lame  folenmitj 
as  criminal  lettersi  and  caution  is  feund  in  their  books.  If  ftiw 
the  court  of  feffion,  they  proceed  on  common  biBs )  in  viudi 
cafe  they  are  executed  as  any  other  homing ;  letters  of  bv* 
burrows  being  a  homing  to  that  fpecific  intent,  and  cao- 
don  is  found  in  the  hands  of  the  clerk  to  the  bills*  Tkef 
pafs  without  caution ;  yet  not  of  courfci  but  upon  the  oith 
of  the  complainer,  or  other  fufficient  ei^ence  of  daQ^^ 
The  citation  of  the  party  complained  of  is  not  neceflarji 
bccaufe  the  only  fecurity  requlr^  is,  that  he  (hall  do  so  ii- 
kgal  ▼ioknce,  which  at  any  rate  would  be  ccmcnry  to  kii 
duty  as  a  member  of  fociety  ^.  Bat  to  prevent  the  incoDfe* 
Biency  of  caufelrfs  application  for  lawburrowsy  the  com^ 
plainer  muft  either  fwear  that  he  dreads  bodily  harai  £nmi 
the  party  complained  of,  or  bring  evidence  of  the  maSciooi 
intentions  of  die  tatter  againft  him.. 

What  are  Bt  the  narrative  of  the  ftatute  15819  c  iiy,  itisdbatf> 
a^Qi  that  formerly  lawburrows  were  granted  only  when  the  com- 
graotiDg  plainer  dreaded  danger  to  his  ^own  life,  or  at  lea&bodilf 
awbmrows  y^^^^jj^  jjj  j^jg  ^y^  pcrfon  j  but  for  the  reafon  exprefled  in  4c 

ilatttte,  the  fame  was  extended  thus  ^  :  **  that  the  compbio* 
^  er,  their  wives,  bairns^  tenants,  and  fervams,  (hill  be 
'<  harmiefs  and  (kaithlefs  in  their  bodies,  lands,  tack%  po^ 
^  fellions,.  goods,  and  gear,  and  noways  troubled  or  mokS* 

*S]»nc^   de  Verbemm  figiufica.       ^  SHk.  b.  it,  tit.  x,  ^  i6b 
tione  ad  voeem,  4  jjSli  C  XX7« 

b  Stair,  vol.  It,  tit.  48,  §  X. 
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*"  cd  tliereia  by  Ae  perfons  complained  oti}  nor  no  nthen      )  »• 
•*  of  tbdr  OKttGng,  fending,  houndmg  out,  refetting,  com-  ^ows."*" 
^*  mand,  alfiftance,  and  ratehabition,  whom  they  may  ftop 
^  or  let  diredly  or  indireflly  otherwife  than  by  order  of  law 
•'orjufticc.'* 


Ant  perfon  is  intitled  to  the  benefit  of  this  fecurity  who  Fear,  if  ge. 
i  tmly  afraid  of  violence,  whether  his  terror  appear  to  °"*"** 
<Aers  groundlefs  or  not.    It  is  fufficient,  therefore,  that 
he  makes  oath  to  the  reality  of  his  fears.    Stilt,  however,  it 
Aiay  be  proper  for  the  magiftrate  to  put  fuch  queftions 
Couching  the  ground  of  his  apprehenfion  as  may  difcover 
wliedier  the  application  be  not  utterly  unreafonable,  or  per- 
^^ps  wanton  and  malicious. 

In  order  to  prevent  delinquencies,  and  tenify  evil  doers^  Penalty. 

greater  penalty  than  reparation  is  infli Aed  for  breaking  law- 

^^urows,  accor^g  to  the  offender's  (tate  and  quality  *•  The 

penalty  for  this  ofience  was  at  firft  infllded  at  the  cKfcretion 

t  die  privy  conncil,  and  the  fine  divided  equally  betwixt 

crown  and  the  party  aggrieved  ^ ;  but  it  came  afterwards 

be  fixed  in  the  following  proportion,  according  to  the 

^^'^  of  the  ofiender,  viz.  for  every  earl  or  lord  two  thousand 

pounds  Scots ;  for  every  great  baron  one  thbufand  pounds  ; 

^t&oa&nd  merks  for  each  freeholder;  for  a  feuar  five  hui^- 

^^ed  merks ;  two  hundred  merks  for  each  unlanded  gentle-* 

^Q ;  and  for  every  yeoman  one  hundred  merks  ^.  Tlie  pe« 

^^^  fixed  for  a  yeoman  muft,  it  is  thought,  be  the  rule  for 

f^ons  of  lower  degree,  no  other  being  mentioned  ^.    The 

'^^^i  any  be  demanded  from  the  contravener,  though  he  may 

**^havc  ghren  fecurity  for  obedience  to  the  letters* ;  in  v^ch 

^Me  die  title  to  purfue  is  the  charge  given  to  him  upon  the 

^  Stair,  v.  i,  tit.  9>  {  30.  d  Baaktoo,  t oL  i,  book  i,  tit  XO, 

'"» ParL  1491,  c  27 ;  1579,  c.  77 ;  p.  483. 

^Stit  c.  117.  «  Ad  1S97*  c.  469. 
*  PitfL  159J,  c.  x66. 
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i  ^       letters,  but  where  caution  is  founds  the  bond  of  caution  is  the 
Ro ws.^^*    title  to  purfue  both  the  contravener  and  the  caudooer  \ 

Penalty  The  penalty  of  breaking  lawburrows  is  not  incuned 

hw  incur-  j^^y^jy  j^y  ^}jg  uttering  of  reproachful  words.     There  muft 

be  fome  a&  of  violence  committed  .upon  the  perfon  or 
goods  of  thofe  who  are  mentioned  in  the  letters.  If  the  ad 
of  contravention  be  flight,  the  penalty  is  Ibmetimes  reduced 
to  a  lefler  fum;  and  at  other  times  no  more  is  decreed 
againft  the  contravener  than  the  real  damage  fuftained  bf 
the  purfuer  ^* 

Lord  Bankton  obferves,  that  beGdes  the  half  of  the  p^ 
nalty,  the  party  may  purfue  for  his  a&ual  damages  ^« 

The  a£lion  of  contravention  muft  be  at  the  inftanoe  of 
the  king's  advocate  as  well  as  of  the  private  party,  becanfe 
it  fuppofes  a  breach  of  the  peace,  and  the  penalty  b  difid* 
cd  between  the  king  and  private  party.  It  muft  be  pn^ 
cuted  before  either  the  court  of  feflion  or  jufticiaiy,  as  die 
letters  proceed  from  the  one  or  other )  and  a  decree  before 
an  inferior  court  would  be  void  *• 

"  But,"  lord  Bankton  remarks  %  **  if  the  a£lion  of  con- 
'^  travention  is  founded  on  caution  for  the  good  behaviour 
*^  (which  is  equivalent  to  that  found  in  lawbiftrows),  por* 


^Erilc/i//.  lawburrows  in  their  courtii 

(>  Spottif.  Prattles,  p.  74.    3d  Feb.  they  may  caufe  parties  find 

1629,  Anderfon.  of  lawburrows  in  their  courti;  tfi 

^  Book  i,  tiL  10,  $  177.  if  they  proceed  and  gifc  pnoefttti 

d  Ibid.  }  172.  fentence  of  contravention,  albeit  ft* 

i6zi,July6.    Kennedy,  tailor  iii  gainfl  a  defender   coiapearii^  U* 

Maybole,  againd  Hew  Kennedy  of  fame  will  be  niiU  by  way  .of  oe?' 

Garrihom,  and  bailie-depute  of  Car-  tion.    (FoL  Die.  vol.  i,  p.  493.  Hi^ 

rick,  and  Quintin  Tod.     No  inferior  ding^on,  MS.  No.  1265.  ^  Mocift>''> 

judge  in  this  kingdom  has  power  to  Did.  of  Decifions,  p.  7307.) 

decide  in  adions  of  contravention  of  ^  ibid. 
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*  buA  to  an  order  from  the  juftices  of  peace  or  other  infc-  ^^^^  * 
'  rior  judges,  the  a£lion  may  be  profecuted  before  them,  as  Rowt. 
I  apprehend/' 

I^E  grounds  on  which  this  adion  of  contravention  can 
iiderantly  brought,  have  been  already  noticed  in  general } 
id  indeed  appear  from  the  caufe  of  iifuing  the  writ,  and 
e  danger  which  it  has  in  view  to  prevent.  But  what  in- 
net  are  fufficient  to  conftitute  this  contravention,  has  of- 
nbeen  the  fubje£l  of  litigation.  A  fummary  of  thofe  de- 
ioQs  from  the  Di£lionary,  V9ce  Lawburrows,  is  fubjoincd 
tbe  note  *• 


Cootravestion    of    lawborrows  contravention.    Hadd.    27  th  Fekru* 

foftaincd,  althoogh  there  was  no  ary  1607,  M*Kie.    lu  a  contraven- 

age  done,  but  only  the  party  had  tion,  fucd  by  Bruce  of  Greenyardt 

ped  a  highway  where  carta  with  againft  Clackmannan,  the  libel  was 

infedtopaft.     Col^  found  relevant;  becaufe  Cbckman- 

tt.X59ia  Strangs.    Threatening  nan  ftruck  the  purfuer  wiih  his  fill, 

dudng  was  not  found  to  be  a  and  drew  his  whinger,  and  flruck  at 

drnt  qualification  of  contraven-  him  therewith,  albeit  there  was  no 

vithont  adual  (Iriking.    Hadd.  harm  done.    Hadd.    21ft  Dec.  1609. 

eb.  1604,  Wallace.     Pafturing  of  The  lords  found  deeds  of  ccntraven- 

ds  was  found  not  to  Infer  contra-  tion  relevant,  which  libelled   upon 

tiott,  unlcfs  herding  were  alfo  li-  the  defender's  violent  entering  to  the 

cd.    Hadd.      Feb.  1604,  Schaw.  poifcflion  of  the  lands,  after  the  pnr- 

'diog  not  fuftained,  unlefs  it  was  fuer  was  put  in,  although  it  (hould 

pd  that  the  goods  were  violently  fall  out  that  the  defenders  fliould  re 

1  oo  the  ground.    Hope.    (Con-  duce  the  decree  of  removing.    Hope, 

Qttion.)    jth  Dec.  1616,  Ander-  (Contravention.)      6th  July  1616, 

Lawburrows  being  found,  and  Muirhead.  Injurious  words  and 
piny  thereafter  having  pulled  off  fpittin^  in  the  face,  was  found  con. 
ocher*t  hat,  and  thrown  it  under  travtntion.  Auch.  (Contravention.) 
Eect,  and  viith  a  threateniiig  to  23d  Jan  1629.  Found,  that  the  let- 
it  to  hif  head  with  a  whinger;  ting  in  water  to  the  purfuer's  going 
was  found  to  be  no  contrajven-  coal,  thcough  the  defender's  that  was 
>  becaule  be  neither  harmed  him  wafted,  was  no  aA  of  conrravcntioo, 
itperfon  or  goods.  Hadd.  2i(l  but  the  purfuer  was  allowed  to  inHil 
6x605,  Young.  Drawing  a  fword  for  damage  and  iiitcreft,  if  he  had 
invade  a  man,  though  no  harm  fuilaincd  any.  Spot.  (Contraven- 
owed,wat  found  fufficient  to  infer  tion.)    3d  Feb.  1629,  Anderfon.    A 

Vol.  I  B  b 
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^m\         ^^  caution  is  not  found,  the  complainer  may  proceed  ; 


1.AWBVK- 


Rows.        denunciation  and  caption  ^. 

Although  this  writ  of  lawburrows  is  ifiued  at  the  fai 
of  a  party  afraid  of  violence  from  another,  with  whom  k 
is  on  bad  terms,  yet  it  has  been  found  not  to  be  done  awaf  | 
nor  a£);ion  of  contravention  to  be  barred  by  a  fubfequent  g^ 
neral  reconciliation  between  the  parties''.  A  party bdB| 
charged  to  find  caution  in  a  lawburrow8>  the  lords  foofldi 
that  though  he  contract:  friendfhip  and  familiarity  with  tbf 
charger,  yet  thereby  the  lawburrows  is  not  prefumed  (fit 
charged,  unlefs  it  be  exprefTed  in  writing  ;  and  in  cafe  tbe 
party  had  found  caution  and  contravened,  the  familiarity 
fince  the  finding  caution  was  no  relevant  exception  ^  A 
deed  of  contravention,  being  the  cutting  of  fome  horii> 
loads  of  wood  in  the  purfuer's  property,  this  exception  wai 
fuflained,  viz.  that  the  purfuer,  after  the  time  of  die  iail 
,  cutting,  had  granted  liberty  to  the  defender  to  cut  bae 
wood  there,  which  the  lords  found  a  prefumptive  remi(fioo( 
thib  a£lion  being  like  thc>  Roman  a£iio  injuriarum  qu£  ^ 

deed  of  contravention  was  fuftained,  the    iUIe    of  court.     Dor.    Aidk 

although  there  was  no  violence  li*  (Contravention.)     oSth  Jao.  Z^JIt 

belled,  the  deed  being  the  lifercutrix  Grant.  The  like  j  Dur.  9th  FebnOff 

her  tilling  up  bnd  that  was  found  to  1633,  Lindfay. 

be  no  part  of  her  jointure,  and,  after  ^  A   late  inftance  occorrnl  flf  * 

the  purfuer  had  fown  it,  her  having  huiband,  who  lived  feparate  from  Ui 

caufed   fow  it    over    again.      Dur.  wife,  in  confequence  of  a  vohiiit&7 

13th  Dec.  163 1,  Whitingham.     The  deed  of  feparation,  havuig  takes ort 

lords  refufed  to  faflain  contravention,  a  lawburrows  againft  bar,  did  ^ 

upon   this,  that    the    defender  had  not  having  found  caution,  be  g** 

taken  two  horfes  from  the  purfuer*8  her  a  charge  of  homing;  and  tbeit' 

tenant,  fince  caution  was  not  found  after  applied  for  caption.    The  loi^ 

to  the  tenant,  nor  was  he  infilling  ordinary  on  the  biUs  had  fome  kfi* 

herC}  but  might  by  himfelf  fue  a  tation,  but  upon  confiderttioa  aOo** 

fpulzle,  &c.  nor  was  the  tenor  of  the  cd  the  caption  to  go  out. 

a^  here  regarded,  viz.  that  the  pur-  b  Hadd.  6th  Feb.  i6o7,Torf»'<^ 

fuer,  his  men,  tenants,  &c.  ihould  be  ^  Auch.  (CootravendoD.).  9(^1*' 

harmlefi,  &c  feeing  that  was  only  }j  1628. 
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mistime  tolRtur:  but  they  referved  to  the  purfuer  a£iion  for  ,  J.^ 
unple  damage  and  intereit  *• 


ROW». 


iFlawburrows  be  taken  out  with  the  malicious  purpofe  of 
fiondog  'mTiA.  diftrefiing  an  innocent  perfon,  from  whom  no 
ma  was  ferioufly  apprehended,  it  is  a  very  culpable  abufe 
r.  a  legal  remedy,  and  injurious  to  the  individual,  who,  ac- 
Kding  to  lord  Bankton  ^,  will  be  founded  in  an  a£tion  of 
images,  on  the  authority  of  the  civil  law,  which  punifhed  '^"^c>- 
ioIb  with  ynprifonment  who  malicioufly  fled  to  the  altir,  plied  for. 
DdcF  the  falfe  pretext  of  dreading  harm  from  particular 
ofons^ 

Bbt  with  us,  in  the  cafe  of  lawburrows,  it  has  been 
Psbtedi  whether  the  hw  can  be  fuppofed  to  intend,  that  |J^^°^Sc>*>^ 
By  one  who  takes  this  oath,  which  has  the  efie£k  only  of 
iading  the  party  complained  of  more  particularly  to  that 
)aiie  of  conduct,  which  he  is  at  any  rate  obliged  to  ob- 
iTCy  (hall  be  farther  queftioned  refpe£ting  the  reality  of  his 

\ 
All  perfons  whatever  may  obtain  this  fecurity  of  lawbur-  vn\o  may 

>W8  ag^unft  thofe  from  whom  they  dread  danger.     A  wife  1]^^*^^^'^^ 

tty  obtoin  it  againft  her  hufband ;  and  even  the  hu(band 

gsinft  his  wife  :  in  which  cafes,  however,  of  family  quar- 

eb|  obferves  lord  Bankton  *,  *<  folid  grounds  of  fear  ought 

^  to  be  particularifed,  or  otherwife  the  charge  will  be  fuf- 

Upended. 

*  Not  only  private  perfons,  but  even  communities,  and 

'Dnr.    IZth  Jan.  1633,  king's  ad-  puUUa  eotrceri,  D.  Pirn   referip/tt^^ 

*caie,au.  (L.  28,  §  7.    D.  de  pan.) 

^  Book  i,  tit.  10,  5  J7a-  **  Hume,  yoI.  i,  c.  i i,  §  3. 

^^■■f w  fvf  imapnem.  Ctefaru  in  m-         ^  Book  i,  tit.  lO|,^<  76. 
*^  tlUrht  prMtuliJfa^  U  vintwim 

Bba 
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S».  •*  then  the  town-council  as  their  reprefentatives 
»ow« ."*"  **  fervcd  with  letters  of  lawburrows  at  the  inftana 
<^  who  dread  from  them  bodily  harm ;  but  in  fuel 
<<  complainer  muft  particularife  fome  z€t  of  the  a 
••  as  foch,  in  order  to  infer  a  contratention  j  for  tl 
**  of  particular  inhabitants,  or  even  of  the  magiftr 
^^  not  be  otherwife  chargeable  on  the  corporation 
"  the  fame  rule,  the  coftimnnity  may  fenrc  fu 
,  ^<  againft  thofe  who  moleft  them  \  and  Jn  fuch  caf 
^<  giftrates,  as  adminiftrators,  muft  give  their  oath 
^^  mifchief  dreaded  by  the  community,  which  g( 
•«  as  to  their  pofleflions*" 

Lord  Haddington  reports  one  inftance  of  thi 
of  lawburrows  being  iflued  at  the  fiut  of  one  a 
againft  another  ^. 

^  Book  i,  dt.  zo,  §  1^70.  ^  and  commerce,  and  tc 

«<  There  is  alfo  a  kind  of  lawbur-  <<  people,  it  is  only  comp 

"  rows  competent  to  royal  boroughs  **  the  court  of  fei&oo  (15 

*■  and  fea-ports)T  3cc.   againfl    thofe  <*  notwithftanding    the 

''  who  (lop,  impede,  or  moled,  their  *<  which  ordained  molefl 

*<  common  paflages,  and  the  high-  «  purfued  only  before  tl) 

*<  ways  leading  to  or  from  them :  m  dinary."    Ibid. 
«<  a^on  may  be*  fued  at  the  inftance        ^  '*  I594>  JoSe,  Auk 

*«  of  the  party  aggrieved,  on  fix  days  "  Aberdenc  againfl  New 

«  warning,  before  Ae  lords  of  feffion  **  auld  toune  of  Aberdcne 

•<  againft  the  offenders,  for  redrefs  of  "  againft  the  provoft,  ba 

**  the  wrong  and  opprefCon  commit-  "  fall,merchaBdit,  and  cr 

•<  ted  by  them ;  and  to  find  caution  **  the  new  toune  of  AbeH 

•*  a^ed  in  the  books  of  feflion,  under  <*  ing  of  lawburrowit  uh! 

*<  fuch  penalty  as  the  lords  ftiall  tax  '*  fererall  paynis  refpedtii 

**  or  modify,  never  to  commit  the  <*  like  maoaer,  the  faurde  < 

**  like  by  themfel ves,  or  others  whom  <*  chairgis  agtunft  the  prov 

^  they  may  let  or   hinder ;  the  one  *<  and  counfall,  of  Rotl 

'*  half  of  which  penalties  goes  to  the  «  finding  lawburrowb  to' 

*«  king,  and'  the  other  to  the  party  «  1595,  and  the  year  pn 

**  aggrieved,'as  in  other  lawburrows ;  **  Crichton  againft  Sio^ 

**  fuch  adion  is  truly  of  the  nature  dington,  MS.   No.  4091 

*<  of  a  moleflatiop ;   but  becaufe  of  DiA.  of  Dedf*  v.  LawlNir 
"  the  importance  Qi  the  cafe  to  trade 
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The  competency  of  ufing  this  writ,  in  the  cafe  of  magi-  lawbur. 
flfiUes  and  communities,  may  have  fuggefted,  but  can  nei-  rows. 
tkr  excufe  nor  palliate,  the  ifTuing  of  it  at  the  fuit  of  the 
bieieign  againft  his  fubje£ls^*  Even  at  a  period,  when 
public  and  private  rights  were  wantonly  violated  by  a  fydem 
of  tyranny  and  oppreflion,  this  perverfion  of  law,  and  viola- 
iod  of  the  royal  prerogative  and  majedy,  appeared  fcarcely 
Ids  ridiculous  **  than  at  prefent,  when  the  king  and  his 
people  are  reciprocally  fecure  by  the  legal  eftablilhment  of 
dril  and  rdigious  liberty. 

HI.  Surety  of  the  peace  is  the  acknowledging  a  recog-  surxtt  ow 


THE  rcACi: 


« 


'•Thronghout  the  wcftcmcoun-  Wodrow's  Hiflory,   vol  i,   app.  p. 

"tieithelandlordi  were  required  to  i8i.    This  illegal  perverOon  of  an 

*  cater  into  bondi  under  the  fame  ud^ful  writ,  cannot  be  better  ezpofed 

"poaltiei,  which    the    delinquents  than  by  fir  George  Mackenzie's  fe- 

'innrred,  that  neither  their  fami.  rious  attempt  to  vindicate  it.    «  Nor 

*fia^  doneftics,  tenantSj  nor  their  "  was  there  any  more  furety  found, 

"Amoti,   ihould    withdraw    from  ^  at  lead  from  mailers  and  heritors, 

*piUic  worihip;  or  adhere  to  con-  **  than  the  ordinary  furety  of  law- 

"iCBticIes;  or  fuccour  field-preach-  **  burrows;  by  the  very  ftile  where- 

01;  or  perfons  intercommuned.**  "  of  any  private  man  nuy  force  an- 

(UDg*sHift.ofScothuid,T.iT,p.85.)  **  other  by  the   law  to   fecure  him 

ftdc  bonds  fof  ptace^  as  they  were  "  againft  all  prejudices  from  his  men, 

3lild)  being  refufed  by  the  gentle.  "  tenants,  and  fcrvants,  and   others 

Mb,  *  m  precaotion  ufed  only  a-  *'  of  his  command,  outhounding  and 

'fiioft  perfonal  danger,  was  con.  '*  ratihabition,  and  that  the  king  had 

■'med  by  the  moft  oppreifive  chi-  **  great  rcafon  to  be  jealous  of  their 

one  into  an  alternative  for  the  "  breaking  the  peace,  aopears  from," 

bonds, a  general  writ  of  lawburrows  &c.    See  his  Vindication   of   king 

Vis  iflued  at  the  (uit  of  the  king  Charles    the   Second's   government, 

•fuoft  a  whole  county  to  find  fe.  Works,  vol.  ii,  p.  345. 

tarity,  according  to  the  terms  of  *>  "  King  Charles  I  was  much  blam- 

tbe  boxidt  for  preventing  conven-  "  ed  for  declaiiug  his  Scots  fubjeds 

tides,  nnder  the  penalty  of  double  '*  rebels;  but  the  managers  made  his 

'tats,  and  any  other  punilbment  **  fon  riJicuhus  in  aikii.g  lawburrows 

|*hich  the  council  might  inflid."  « from    his    fubjeAs."      WodroW* 

^}   See  th«  writs  ad  l^^gum  in  Hiil.  vol.  i,  p.  473* 
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u  Att  or  i^^^i^^  ^  ^^^^^  ^^  ^^  ^i^gf  taken  by  a  competent  judg^  br 
TBI  r«Ac«  keeping  the  peace  '. 

It  is  taken  by  a  juftice  of  peace,  or  other  magiftntCi  nn* 
der  fuch  penalties  as  the  circumftances  of  the  cafe  may 
mo  may    £^^^  ^q  require.     Any  one  juftice  is  intitled  to  eza&  dus 
furety,  as  well  by  the  general  a£is  ^  as  by  the  copiuniflioa  of 
the  peace. 

Surety  of  the  peace  may  be  taken  by  a  juftice  of  peaoc 
Howitmay  either  minifterially  or  judicially.  In  the  one  cafe,  an  oflk^ 
be  taken,     merely,  he  gives  obedience  to  fome  higher  authority  5  in  tt»* 

other,  a  judge  or  magiftrate,  he  a£ts  by  virtue  of  his  ova^^ 

proper  power  and  jurifdi&ion  ^« 

As  a  judge  or  magiftrate,  he  may  command  this  fure?-  ^ 

Or  as  a  j      o  «3  s 

judge.        either  of  his  own  motion,  of  at  the  prayer  and  requeft        ^ 
another. 

The  juftice  of  peace,  upon  his  own  motion,  may  hind        1 
thofe  to  keep  the  peace,  who  in  his  prefence  make  an  ai 
Whom  he    or  ftr>ke  or  aflault  any  perfon  ;  or  tlireaten  to  Idll^  beat, 
hit^wn  ^  '^u^t,  another,  or  to  bum  his  houfe  i  or  contend  tog( 
motion.       with  hot  words ;  **  whence,"  fays  Lambard,  "  oftentii 

**  do  enfue  affrays  and  batteries,  and  fometimes  maims, 
the  juftice        nianflaughtcrs  and  murders."    In  like  manner,  he 
bind  to  the  exatl  it  of  all '  thofe  who  go  about  with  unufual  w( 
*^^'         or  attendants,  to  the  terror  of  the  people  5  or  whom     tfcc 
conftabie  brings  before  him  for  a  breach  of  the  peace,  com- 
mitted  in  pretence  of  fuch  conftabie  \  or  thofe  convid^ed  of 
having  forfeited  their  bond,  or  recognizance,  to  keep    the 
peace ;  and,  generally,  whomfocvei  he  fufpcAs  of  an  inten- 
tion of  breaking  the  peace  ^. 

*  Bain.rfiff.-fw.  d  See  Dr.  Bun)    (Surety  of    ei« 

»iM;andi66x.  F^^O    Bacon'i Abridge.    (D»^^  J 

^  Lambard, b.  ii,  c.  3. 
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The  juftice  of  peace,  upon  his  own  difcretion,  as  well  as  ^^J^.^'^  o, 
apon  any  man's  complaint,  may  bind  thofe  to  the  peace  who  the  peacj; 
hve  made  an  afiiray,  though  out  of  his  prcfence  *. 

If  the  fureties  of  any  one  who  is  bound  to  keep  the 
pace  be  infufficient,  the  fame,  or  any  other  juftice  of  peace, 
toajr  command  him  to  find  new  fureties  ^,  and  may  fend  him 
to  prifon  till  he  do  fo. 

A  justice  of  peace  may  perfuade  a  man  to  require  the 
finttyof  peace  againft  another,  and  he  himfelf  may  grant 
t  warrant  for  it  i  becaufe  it  is  no  more  than  he  might  hare 
gnnted  of  his  own  authority  without  any  demand  made,  and 
it  ihall  be  prefqmed  that  he  faw  caufe  to  do  all  this  ^. 

Ant  juftice  of  peace  may  command  this  furety  of  the  who  ma^ 
peace,  and  grant  his  warrant  for  it  upon  the  complaint  of^^™^**"' 
any  pcrfon  "  threatened,  or  fearing  to  be  wronged  **•"     AH 
pcrfons  whatever  under  the  king's  protection,  being  of  fane 
memory,  and  equally  whether  natives  or  aliens,  excommuni- 
citcd  or  attainted  of  trenfon,  have  a  right  to  demand  furety 
rf  the  peace.     A  wife  may  demand  it  againft  her  hufband, 
ttreattning  to  beat  her  outrageoufly,  and  a  huft)and  may 
We  it  againft  his  wife  * ;  who,  if  (lie  cannot  find  fureties, 
"ftuft  be  committed  j  "  and  fo,**  obfcrves  Crompton,  **  a 
*  man  may  be  rid  of  a  fcold  ^**    This  fccuritv,  according  to  wSmmay 
Ualton,  may  be  granted  to  a  perfon  at  the  age  of  fourteen,  ^^  8f"°^  «• 
fcut  neither  to  one  of  fton  fane  memory,  at  his  own  rcqueft  } 
tifur  againfl  him  ^, 

This  furety  may  be  obtained  againft  any  perfon  found  in  Againft 

whoa 

*  ttalt.  c.  1x6.  '  I  Hawk.  ia6.    BuiTi  (Surety  of 

^  Ibid.  the  peace. 

*Ibi<L  fCrom.ii8. 

'  Aft  1617  and  i66{.  ^  C.  117. 

Bb4 
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fuRfcTr  Of  n^ind,  magiftratc  or  private  perfon,  whether  he  be  of  fad 
I  ME  pz  AC  sage  or  under  age.    But  perfons  under  age,  and  maniel 

women,  ought  to  find  fecurity  by  their  friend89  ^''^^  not  be 
the  peace,   bound  themfelves.     Surety  of  the  peace  may  be  granted 

againft  the  (heriff,  coroner,  and  other  fuch  officers  of  juftioei 
A^nil  a    y^i^Q  (hould  not,  however,  it  is  faid,  be  bound  verfus  cunQm 

pcpulum,  but  to  thofe  only  who  depiand  it ;  left  othervife 

it  (hould  argue  them  unworthy  of  their  pffices  *• 


A?aiuft  a        A  JUSTICE  of  pcacc  may  grant  this  furety  to  any  maa 

{Icace!  ^      againft  one  of  his  fellow  juftices,  though  great  difcretionif 

here  to  be  ufed  ^.  ••  Tea,"  fays  Palton*^,  <<  a  jufticeof  peac^ 

**  upon  demand,  may  grant  this  furety  againft  his  own  wife} 

''  and  yet  he  and  his  wife  are  but  one  perfbn  in  law,** 

Oath  necef.     The  party  muft  fwear  that  he  is  a&aid  (to  ufe  the  ttjKt 
^^^'  (ion  of  the  ftatute)  of  being  wronged,  ^nd  that  he  does  nqt 

require  the  furety  out  of  malice. 


If  fear  of 


The  commiflion  appears  to  have  in  view  corporal  hurtf  M 
by  killing  qr  beating,  or  the  firing  of  their  houfes.  But  the 
other  than  more  approved  opinion  is,  that  this  furety  may  be  deman<k4 
JJ"^'"''''  on  the  ground  of  threats  of  imprifonment,  which  maybe 
confidered  as  an  aifault  and  injury  done  to  the  pcrfon^ :  fbf 
though  one  wrongfully  imprifoned  may  no  doubt  afterwardf 
recover  damages,  yet  fo  may  he  who  is  wrongfully  beateo* 
This  circumftance  no  more  fuperfedes  the  neceffity  of  fare* 
ty  of  the  peace  in  the  one  cafe  than  in  the  other  ^. 

It  is  no  ground  for  demanding  this  furety  that  a  man  is 
at  variance,  or  has  a  fuit  with  his  neighbour  ^. 

A  MAN  is  intitled  to  demand  this  furety,  who  is  afraid  of 

.     ^  Dalt.  c.  X17.  ^Bun^aJ^etem, 

^^  Ibid.  «  I  Hawk.  447.    Bnrni. 

'"'  Ibid.  f  Dalton,  <L  Xi6. 
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Inrt  (if  uot  to  himfclf  pcrfonally,  yet)  to  his  wife  or  child-  ^^^J^^  ^^ 
len;  but  (according  to  the  Englifh  writers)  not  where  he  is  thb  pxack 
afraid  of  hurt  or  injury  only  to  his  fervants  ^  or  cattle,  or 
cAa  goods.    But  the  broader  expreflion  of  our  ftatute  hopt  ^g  f^r- 
i^ems  to  include  thofe  kinds  of  damage  alfo ;  that  dreaded  "^^^  ^' 
fo  cor  goods  or  cattle  at  lead,  be  the  bw  with  refpe£k  to  fer-  fon  for  «b. 
rants  what  it  may-  ^^«  '^ 

It  is  the  fear  of  fome  prefent  or  future  injury  that  intitles  itmuftbe 
to  demand  furety  of  the  peace  ;  which  is  intended  for  pr«f«tfcar. 
relief  of  thofe  only  who  are  in  fear.     If  the  injury  has 
a^ually  been  committed,  it  is  too  late  to  apply  for  this  re* 
>xiicdy;  redrefs  muft  then  be  obtained  by  the  punifhment  of 
tl^e  delinquent,  who  may  be  bound  over  to  ftand  trial  ^. 

This  furety  may  be  commanded  either  by  word  or  by  Manner  oC 
'■initingS  taking  it. 

A  JUSTICE  of  peace  may,  by  word,  command  any  man  to  bj  word. 
Sod  fureties  for  the  peace,  who,  in  his  prefence  and  hearing, 
^Ittieatens  another  ;  or  makes  an  afFray  or  aiTault  on  another, 
^  is  guilty  of  any  thing  tending  to  a  breach  of  the  peace  ; 
^  who  happens  to  be  in  the  perfonal  prefence  of  the  juftice 
^hcn  a  third  party  fwears  the  peace  againft  him  ^. 

In  thefe  cafes,  the  juftice  may  (by  word  only)  command 
conftable,  or  any  other  known  officer,  or  his  own  fer- 
^nt,  being  then  prefent,  to  arreft  fuch  party,  to  find  fure- 
^8  for  the  peace,  and  to  t  ike  him  into  his  or  their  cuftody, 

^      Bum,  Surety  of  the  peace.    "The  "  maften,   and   the   fervant's   own         • 

^  'caioii  why  a  nian  may  not  have  **  oath  before  tlie  juftice  itnccelBi* 

^  ••'ttie*  of  the  peace  againil  an-  **  ry." 

^  **^W,  for  that  he  fearerh  he  will  b  Dalt.  c.  ii6. 

^  ^  harm  to  his  fervants,  feemeth  to  *^  Ibid.  c.  ii8. 

^  ^»  b«cau£e  it  (boald  be  the  fer-  d  Ibid. 
^^t'i  fear  in  inch  cafe  and  not  the 
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f  ^      £cc  *.  and  if  the  party  (hall  refufe  to  find  fuch  furcties,  tbca 
fEAcx  the  juftice  of  peace  may  commit  him  to  the  gaol. 

But  the  juftice  muft  make  his  warrant  or  precepts  in 
writingy  if  the  party  be  abfent  againft  whom  this  furety  of 
the  peace  is  demanded  ;  for  a  juftice  of  peace  cannot,  hj 
words  only,  fend  for^  or  command,  any  man,  who  b  not  if^ 
his  prefence,  to  be  arrefted,  or  brought  before  him,  or  to  b^ 
imprifoned  ^. 


1 

.4 


My  writ.         The  precept  or  warrant  ^  in  writing,  fubfcribed  by 

juftice,  muft  be  directed  to  fome  officer,  or  other  indifitrer:^ 
perfon,  and  muft  contain  the  caufe  for  which,  and  at  wh( 
fuit,  it  is  granted,  to  the  intent  the  party  to  be  bound 
provide  his  fureties,  and  take  them  with  him. 


The  warrant  may  direA  ^  the  party  to  be  brought 
fore   either  the  fame   or  any  other  juftice,  or  before 
granter  of  it  alone,  who  may  be  fuppofed  beft  acquainted' 
with  the  circumftances  of  the  cafe,  and  fitteft  to  do  what 
right. 

When  the  party  comes  before  the  juftice,  he  muft 
Offer  of      fureties,  otherwife  the  juftice  may  commit  him ;  for  the  j 
tice  needeth  not  to  detnatid  furety  of  him^ 


foretici* 


When  new      New  fureties  may  be  required,  if  the  former  prorc  ini  _    c 
^Smsmd^  ficicnt  j  but  not,  it  is  faid,  if  they  die  \  their  rcptcfentatL- 
cd.  continuing  liable  ^. 


In  the  faie       Oke  cmviSed  by  due  courfe  of  law  of  breaking  a  bom 

ofthcfuxe-'^^P  ^^  peace,  may,  at  the  difcretion  of  the  juftice^       1 
^y-^            bound  anew^. 

^Dalt.  c.ii8.  ^  Dale.  c.  Ii8, 169. 

b  Ibid.    Burn,  Surety  of  the  peace.  '  Dal^  c.  1x6,  XI9. 

^  Appendix  II.  %  Lambard,  b.  ii|  c«  a. 
d  Burn,  ibid.    Dale.  ibid. 
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regubr  form  of  a  recognizance  is  to  bind  the  party  ^^^^^^'^ 
ir  at  the  next  feflions  of  the  peace ;  and  in  the  the  piacc 
e  to  keep  the  peace  as  to  the  king  and  all  his  lieges, 

1  1  •   •  ^    .  Form  of  the 

^  as  to  the  complaining  party  *.  bond  or  re- 

bond  muft  contain  the  name,  place  of  abode,  and 
d  calling,  both  of  principal  and  fureties,  and  the 
which  they  are  bound  ^  i  and  it  is  moil  commonly 
to  a  condition,  which  is  either  indorfed  or  under- 
or  contained  within  the  body  of  it,  upon  the  per- 
e  of  which  the  recognizance  (hall  be  void  ^« 


;  bond  does  not  mention  that  it  is  for  the  preferva-  Mua  bear 
he  peace,  it  is  void,  as  ccram  non  judtce ;  juftices  not  JJ^^ 
authority  to  take  recognizances  generally,  but  for 
only  which  concern  their  office  ^, 

c  recognizance  be,  that  the  party  bound  (hall  not  Moft  be  for 

maim^  it  is  not  good ;  becaufe  the  peace  may  be  p'^^ccf 
3y  burning,  or  other  zOi%  of  violence  ^« 

period  for  which  the  bond  may  be  taken  is  difcre-  Howlouj 
either  (horter  or  longer,  according  to  circumftances ;  ^rfon  be 
r,  or  more  \  or  fomctimes,  on  urgent  occaGons,  even  oound  to 

The  juftice  may  exaft  furety  for  life,  either  of  his  peace. 
)tion  or  upon  complaint.     But  fuch  furety,  which 
ice  cannot  afterwards  releafe,  ought  not  to  be  exa£t- 
out  due  deliberation  and  good  caufe  ;  as  if  the  of- 
>e  known  to  be  a  common  rioter,  or  otherwife  a  dan- 
perfon^.     But  it  feems  to  be  agreed  that  it  may  be  How  <J.i- 
jed  by  the  death  or  Uemife  of  the  king,  in  whofe  ^"^'^C^^* 
was  taken  ;  or  of  the  principal  party  who  was  bound 

,  Surety  of  the  peace.    3        d  Ibid. 

c.  I.  «  Dalt.  5. 119. 

,  ibid  f  l])id. 
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i  3*  thereby,  if  it  were  not  previouily  forfeited  * ;  or,  according 
^HEPSACB  to  fome,  by  the  releafe  of  the  party  at  whofe  complaint  it 
iT  AAcxD*"  ^^  taken,  being  certified  together  with  it ;  but  this  may 
juftly  be  queftioned,  becaufe  the  recognizance  is  not  to  the 
fubje£t,  but  to  the  king,  and  confequently  cannot  be  £&' 
charged  by  the  fubje£l,  who  is  not  a  party  to  it ;  fuch  a  ie« 
leafe,  however,  will  be  a  good  inducement  to  the  court,  t» 
difcharge  the  recognizance  ^. 

A  recog-  THOUGH  the  recognizance  do  not  limit  any  time  of  ap- 
Dcrally  tT'  pearancc,  but  be  generally  to  keep  the  peace,  yet  it  is  goods 
keep  the  for  the  time  of  appearance  is  referred  to  the  difcretion  of  die 
juftice,  and  the  chief  fcope  is  the  keeping  of  the  peace,  ff 
Hit  fpecl-  the  recognizance  name  no  perfon  before  whom  the  party  6 
^^^^j  bound  fli?ll  appear,  he  may  appear  in  any  place  out  of  tie 
BO  perfon  fefiions  before  that  juftice  of  peace  which  took  the  reof- 
wbom  ap-  ^^^zance ;  but  in  the  two  laft  cafes,  Mr.  Dalton  thinb,  it 
pesrance  is  would  be  fafe  for  the  party  to  appear  at  the  next  feffions'fo 
made.        the  peace,  and  there  to  record  his  appearance^. 

Vfhcn  the  Jp  the  recognizance  be  to  appear  before  the  juftice  within 
mifiito  ^ny  period,  before  the  expiry  whereof  there  (hall  happen  tQ 
g**|^  ^  be  a  general  feffions  of  the  peace^  the  obligee  ought  to  J?- 
tice  within  pear  at  fuch  feffions. 

forty  days. 

Releafe  of  a  ^^^  '^'^"S  may  pardon  and  remit  the  forfeiture  incuflrf 
recogniz.  by  breaking  a  recognizance,  but  he  cannot  releafe  the  reopg? 
*°^**  nizance  itfelf  before  it  be  broken,  the  fubjea  haWng  aa  in- 

tereft  in  it. 

Sureties  re-  Qn  the  death  of  the  fureties,  their  reprefentativeSi  as  A 
tiTes,  if      ready  obferved,  are  faid  to  continue  bound  ^* 

bound  on 

If  one,  imprifoned  for  default  of  fureties,  afterwards  oftf 

^  I  Hawk.  29.  ^  Dalton,  c.  119. 

b  Ibid.  X29.  d  X  Hawk.  xaf. 


his  death. 
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ftSdent  furetics,  or  if  he  who  demands  the  peace  againft      S  3* 
him  happen  to  die^  the  juftice  may  grant  warrant  to  fet  him  tbVpiacb 
at  liberty*.  — howdu- 

'  CBARGIB. 

Mint  ofiences  againft  the  peace,  for  which  an  indi£lment  Forfeitnrc 
vill  lie,  are  yet  no  forfeiture  of  the  recognizance  for  the  cognizaoce* 
peace  *,  for  the  zGt  that  fliall  caufe  a  forfeiture  of  fuch  recog- 
luzance,  muft  be  done  or  intended  unto  the  perfon,  or  in 
!fcrror  of  the  people.  Therefore,  to  enter  into  lands,  where 
ie  ought  to  bring  his  adion,  or  to  difufe  another  of  his 
mds,  or  to  enter  into  lands  or  tenements  with  force,  being 
^thout  offer  of  violence  to  any  man's  perfon,  and  without 
ublic  tejrror ;  or  to  do  a  trefpafs  in  another  man's  com  or 
rais ;  or  to  take  away  another  man's  goods  wrongfully,  fo 
:  be  not  from  his  perfon  ;  or  to  fteal  another  man's  horfe  or 
dier  goods  feloniouily,  being  not  from  his  perfon:  all  thefe* 
tvd  the  like,  though  breaches  of  the  peace,  yet  will  make  no 
neach  of  this  recognizance,  nor  breach  of  the  peace,  within 
Ic  meaning  of  the  commifEon  of  the  peace  **.  More  parti- 
cida^y,  the  recognizance  is  forfeited,  if  the  party  make  de- 
Enlt  of  appearance  ^. 

The  feflions,  however,  is  not,  it  feems,  bound  perempto-  d^^^ji^  ^ 
^  to  record  his  default,  but  may  equitably  confider  of  the  appcirance. 
''^nablenefs  of  any  excufe  ^  he  may  offer  for  his  not  ap« 
^ctring. 

And  Mr.  Dalton  fays,  he  has  known  the  juftices,  upon 
***«  proof  of  the  party's  ficknefs,  to  forbear  certifying  or  re- 
^*rting  fuch  forfeiture  or  default,  taking  furcties  for  the 
"^^  of  fome  friends  of  his  prefent  in  court  until  the  next 
^'fions;  for  that  the 'principal  intent  of  the  recognizance 

I>tlt.  c.  X18.    Barn,  Surety  of       ^  $  Halei  7,  c  I. 
^  l^cicc.  d  z  Hawk.  130, 

^  Dak.  c  t%i. 


1 
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§  3.       was  but  the  preferration  of  the  peace ;  but  he  queftions  hov  . 
w"e1ck  ^^  *s  warrantable  by  their  oath  *. 

toRWTiD  j^  ^^y  j^^  forfeited  by  any  aSual  violence  to  the  pcrfon 
ifby  vio-  of  another,  whether  it  be  done  by  the  party  himfelf,  or  by 
^ctJ*^  others  through  his  procurement;  as  manflaughter^  rapei 
through  his  robbcty,  unlawful  imprifonment,  and  the  like  ^« 

procuring. 

By  trcafon.  Also  it  has  been  held,  that  it  may  be  forfeited  by  any 
treafon  againft  the  king's  perfon,  or  by  an  unlawful  aflembly 

Br  onlaw-  \^  terror  of  the  people,  and  even  by  words  diredily  tenifiiy 
to  a  breach  of  the  peace  ;  as  by  challenging  one  to  fi(^  ff 
in  one's  prefence  threatening  to  beat  him  ^  ;  but  if  the  pa* 
fon^  whom  the  party  complained  of,  (hall  threaten  to  kill  or 
beat,  be  abfent,  this  is  no  forfeiture  of  the  recognizance,  no* 
Ie(s  he  afterwards  fhall  lie  in  wait  for  him  to  kill  or  beat 
him,  or  othermfe  attempt  to  carry  his  threats  mto  eie* 
cution  **. 

Not  by           ^"^  *®  ^^^  forfeited  by  bare  words  of  heat  and  chole^  a»  \ 

bare  words  the  Calling  a  man  a  knave,  teller  of  lies,  rafcal,  or  drunkard;  i 

cholcr.        which  words  may  provoke  indeed  a  choleric  man,  but  yet  do  \ 

not  dire£tly  challenge  him  to  break  the  peace,  nor  affixd  ■ 

any  evidence  that  the  fpcaker  defigned  to  carry  his  rcfent*  ; 

ment  farther.     Even   a  recognizance  for  good  behanoort  j 
though  it  binds  to  a  greater  circumfpeftion  than  the  othffi 

is  faid  not  to  be  forfeited  for  fuch  words.  i 

Are  there  SoME  adual  aflaults  on  the  perfon  of  another,  do  oat 
aflaulu  amount  to  a  forfeiture  of  fuch  recognizance ;  as  if  an  ofr 
which  do  cer,  having  a  warrant  againft  one  who  will  not  fufitr  Ii»* 
toalforl""  f^f  ^  be  arretted,  beat  or  wound  Tiim  in  the  attempt  <** 

feiture  of. 

*  Dalt.  c.  lao,  ^  Idem. 

k  I  Hawk.  130.  ^  Dalt.  c.  i:x. 
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tak  him ;  or  if  a  parent,  in  a  reafonable  manner  chaftife      ^  3. 
lis  child ;  or  a  mafter  his  fervant,  bein?  aftQally  in  his  fer-  1°*' V  **"^ 
nc€  at  the  time  j  or  a  fchoolmafter  his  fcholar  ;  or  a  gaoler  —  how 
[     Ws  prifoner  i  or  even  (according  to  fome  Englifh  lawyers)  a  '"""^'•' 
ittfband  his  wife  ;  or  if  one  confine  a  friend,  who  is  mad, 
aod  bind  and  beat  him  in  fuch  manner  as  is  proper  in  his 
circumftances ;  or  if  a  man  force  a  fword  from  one  offering 
to  kill  another  ;  or  gently  lay  his  hands  upon  another^  and  jr  i^^Ujic- 
tKcreby  ftay  him  from  inciting  a  dog  againd  a  third  perfon ;  tual  affaults 
or  beat  another  (without  wounding  him,  or  throwing  at  liim  to  Sewe^ 
ai  dangerous  weapon),  who  wrong  fully  endeavours  with  vio-  ^Q- 
Idtce  to  difpoffefs  him  of  his  lands  or  goods,  or  the  goods  of 
nother,  delivered  to  him  to  be  kept,  and  will  not  defift  upon 
laying  his  hands  gently  on  him,  and  didurbing  him ;  or  if  a 
n  beat,  or  as  fome  fay,  wound  or  maim  one  who  makes  an 
ai&ttlt  upon  his  perfon,  nr  that  of  his  wife,  parent^  child,  or 
ziiafter,  efpecially  if  it  appear  that  he  did  all  he  could  to 
^itrid  fighting  before  he  gave  the  wound  ;  or  fight  with,  or 
ixat,  one  who  attempt.^  to  kill  any  ftranger;  or  even  threaten 
^0  kill  one  who  puts  him  in  fear  of  death,  in  fuch  a  place 
"^icrc  he  cannot  fately  fly  from  him ;  or  imprifon  thofc 
^hom  he  fees  fighting  till  the  heat  is  over '. 

IV.  Surety  for  good  behaviour,  is  a  recognizance  enter-      ^4- 
^d  into  to  the  king  for  being  of  good  behaviour  **.  The  good  the'coo*' 
ochaviour   including  the   peace,   he   that  is  bound  to  the  "khatioo* 
former,  is  therein  bound  to  the  latter  alfo  •.  f/ftT'^'" 

Br  the  common  law  of  England,  the  antient  confervators  ^nfcrvat- 
^*  the  peace  do  not  appear  to  have  had  any  power  touching  orsof  the 
^«  good  behaviour,  in  fo  far  as  it  is  contradiflinguiflied  J^^*;  ^c!^ 
**^^*ft  the  peace  ;  the  power  which  the  judices  prcfently  ex-  fp*^^"»gthe 

viour. 

X  Hawk.  130,  131.     Buro,aiv0-        b  Bac.  Abridg.  advocem. 

^  Dalt.  123.    Burn,  ad  vottm. 
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{  4«       ercife  in  relation  thereto^  folely  depending  upon  the  com- 
miflion  of  the  peacey  and  the  ftatute  34  £dw«  III^  c.  i  *• 


SDRETT  or 
TBE  GOOD 
BIBAVJOUR 


Surety  of  the  good  behaviour  has  not  been  noticed  bf 
our  writers  in  diftindion  to  furety  of  the  petace ;  but  u 
queen  Anne's  a£t  has  undoubtedly  communicated  thii 
branch  alfo  of  the  powers  of  Euglifh  juftices  to  their  Scot* 
tifli  brethren,  it  may  be  necefTary  to  explain  the  formeri  fe 
far  as  it  differs  from  the  latter. 

— wBENTo     FiRSTf  then,  what  are  grounds  of  demanding  furety  of 
p».  the  good  behaviour. 


■ 


The  commiflion  afligns  the  judices,  jointly  and  fcvenOfi 
and  every  one  of  them,  to  caufe  find  fufficient  fecuritj  for  \ 
the  peace,  or  good  behaviour.     But  this  is  limited  to  two  j 
cafes,  viz.  thofe  who  '<  to  any  of  our  people  concerning  thdr 
'*  bodies,  or  the  firing  of  their  houfes,  have  ufed  threats."  But 
tl^e  (latute  34  £dw.  Ill,  c.  i,  empowers  the  juftices  of  peace  ^ 
to  <*  take  of  all  them  who  be  not  of  good  fame,  where  thej  \ 
'^  (hall  be  founds  fufficient  furety  and  main  prize  of  tbdr  , 
**  good  behaviour  towards  the  king  and  his  people."   Tic 
words,  "  not  of  good  behaviour,"  were  long  underftood  to 
refer  to  fuch  offences  only  as  have  a  relation  to  the  peace  ^s 
Origin  of    but  it  is  now  held  that  a  man  may  be  bound  to  his  good  b^ 
of^E^uS   ^^viour  for  caufes  of  fcandal,  contra  bones  mores^  as  well  11 
jutticcs  a»    contra  pacem  ^.     The  firft  inlet  to  the  larger  conftruftioDf 
behaviour,  was  a  cafe  where  the  court  of  king's  bench  adjudged  it  law- 
ful to  arreft  a  man  for  the  good  behaviour  for  frequenting  a 
fufpe£ted  bawdy-houfe  with  women  of  bad  fame  *.    On  tbc 
fame   principle,   Mr.  Lambard   thought,   that,  with  equal 
reafon,  the  reputed  father  of  a  baftard  child  may  be  bound 
to  the  good  behaviour.    And  Mr.  Dalton,  a  few  years  after- 

*  Burn,  ai  V9cnt,  ^  Burn,  ad  vecem, 

b  Ibid.  <  13  Halct,  7, 10.  BunUjW'*** 
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livers  it  abfolutcly  that  he  may  be  fo  bound.  Thcfc  ,p^  j^V  of 
len,  •*  tbem  that  be  not  of  goodfamei^  are  of  great  la-  the  000 d 
id  leave  much  to  be  determined  by  the  difcretion  of  ..whe'n  to 
Irate  him(elf.  In  particular,  however,  it  is  laid  ■**»<^""* 
lat  a  juftice  may  demand  furety  for  good  behaviour 
nrho  fleep  in  the  day,  and  wake  in  the  night  *  ;  or 
icious  company  \  or  live  expeniively,  without  vifible 
unlefs  they  give  a  good  account  of  fuch  their  liv- 
'  or  who  utter  words  tending  to  fcandalize  the  go- 
!nt,  or  in  abuie  of  the  officers  of  juftice,  efpecially 
xution  of  their  office ;  alfo  of  common  drunkardsy 
ifters,  cheats,  idle  vagabonds,  ^<  haunters  of  ale- 
or  taverns,  and  common  gamefters^  i"  of  libellers^ 
by  fcandalous  writings,  or  words,  or  pidtures,  as 
ging,  &c.  tokens  of  (hame  or  difgrace,  near  the 
rKere  the  party,  thereby  traduced,  doth  moft  con- 
as  the  piftures  of  the  gallows,  pillory,  cockery 
oms,  or  fuch  like^ ;"  of  the  authors  of  obfcene  pu- 
»  though  '*  without  any  kind  of  refle£kion  upon 
e,'*  and  <<  not  puniihable  at  all  by  a  profecution  at 
►ft  law  *  •,**  and  generally  of  all  others  whofe  milbc- 
lay  reafonably  bring  them  within  the  meaning  of 
I  as  perfons  not  of  good  fame* 

o  juftice  can  compel  any  perfon  to  find  furety  of 
3ehaviour  upon  a  general  information  ;  nor  for  any 
Telfome,  or  unmannerly  words  ; ''  as  barely  calling 
:  rogue  or  rafcal,  or  teller  of  lies,  or  drunkard  ^T 

aEFORE,  (fays  Dr.  Bum)  upon  the  whole,  it  may  be 
to  conclude,  that  the  magiftrate,  in  this  article  of 
)d  behaviour,  cannot  exercife  too  much  caution  and 

me,  vol.  iv,  p.  256.  *  i  Hawk.  p.  195, 

189.  f  Burn,  tit.  Surety  for  the  good  be- 

haviour. 
a9a 

/.  Cc 
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-«.?ii  «•  **  good  advifement ;  that  in   matters  which  the  law  hztb 
TH«  GOOD  "  left  indefinite,  it  is  better  to  fall  fhort  of,  than  to  exceed, 
^    °     <<  his  commiflion  and  authority  ;  that,  to  bind  a  man  to  tbe 
<<  good  behaviour  upon  the  ftatute  for  evil  fame  in  general, 
'*  may  not  always  be  with  fafety  ;  not  only  becaufe  upon  an    . 
*<  a£tion  brought  it  may  be  hard  to  prove  fuch  evil  faose, 
<<  but  alfo  becaufe  in  fa£l  it  is  not  always  true,  for  many  a 
<<  good  man  hath  been  evil  fpoken  of:  that  akhough  infome 
*'  cafes  a  juftice  of  the  peace  may  have  a  di/cretionarj  power 
<<  (as  Mr.  Hawkins  exprefleth  it)  yet  he  mud  remember 
<<  withal  that  it  is  a  legal  difcretion,  as  Mr.  Barlow  tenm 
**  it,  in  which,  in  favour  of  liberty,  great  tendemefs  is  to  be 
**  ufed ;  or,  as  lord  Coke  hath  defined  it,  difcretion  is  a* 
**  knowledge  or  underdanding  to  difcern  between  truth  and 
<^  falfehood,  between  right  and  wrong,  between  ibadows 
<<  and  fubftance,  between  equity  and  colourable  gfofles  and 
<<  pretences,  and  not  to  do  according  to  our  wills  and  pnr- 
**  ate  afi^e£tions ;  ^nd  fuch  difcretion  ought  to  be  limited 
<'  and  bounded  with  the  rules  of  reafon,  law,  and  juftice**" 
If  the  magiftrate  **  commit  one  for  want  of  fureties,  he  maft 
**  fhew  caufe  with  convenient  certainty  *^." 

If  a  perfon  have  been  convi£led  of  a  mifdemeanour,  it  is 
ufually  part  of  the  judgment,  that  he  (hall  find  fecurityfiff 
his  good  behaviour  for  fometime. 

—  HOW  Second.    What  is  a  forfeiture  of  a  recognizance  forb^ 

»otf iiTiD  jng  of  a  good  behaviour  ? 

Dalton  faysy  that  he  who  is  bound  to  the  good  be* 
haviour,  ought  to  demean  himfelf  well  in  his  carriagCy  ti» 
in  his  company,  not  doing  any  thing  which  (hall  be  a  caflfc 
of  breach  of  the  peace,  or  to  put  the  people  in  fear,  dreadi 
or  trouble :  this  furety  {hall  be  intended  of  all  things  iriudi 

*  f  Co.  xoo.    10  Co.  140-     ^  Bam,  ihid 


\ 
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I  the  pe^c,  bat  not  in  mifdoing  of  other  things  ^^^^J^^  ^^ 
touch  not  the  peace  K  ths  good 

ISHAVIOUR 
HOW 

rKiNS  {aysj  it  has  been  laid  down  as  a  general  rule,  rotriiTtfe 

haterer  will  be  a  good  caufe  to  compel  a  man  to 

rety  for  his  good  behavioar>  will  forfeit  a  recogniz- 

3r  it^«    But  this  has  fince  been  denied  to  be  hw. 

:  feems  to  be  Terjr  unrear6nable.    The  good  of  the 

any  make  it  proper,  in  fonie  cafes,  to  compel  a  fuf- 

perfon  to  enter  into  a  recognizance  for  being  of  good 

»ttr,  but  it  would  be  extremely  hard  that  the  recogniz- 

otdd  ht  forfeited  before  he  has  be^n  guilty  of  miibe- 

:•    A  recognizance  for  being  of  good  behaviour,  is 

d  by  the  fpeaking  of  feditiouS  words; 

BCdGNiiANcfe  for  keeping  ^he  peaCe  is  not  fbrfeited 
eatening  words,  unlefs  the  party  threatened  be  pre- 
itit  a  tecognitance  for  being  of  good  behaviour  is  for« 
by  fuch  words,  although  the  party  concerning  whom 
ere  fpoken  be  not  prefent. 

bc6gKizance  for  being  of  good  behaviour,  is  not  iil 
leral  forfeited  by  words  of  heat,  as  calling  a  perfon 
nifcal,  liar,  or  drunkard.  But  If  words  of  heat  ar6 
to  a  jtiftice  of  the  peace  in  the  execution  of  his  of- 
U8  is  fuch  mifbehaviour  as  amounts  to  a  forfeiture  of 
piizance  for  being  of  good  behaviour  ;  for  the  public 
i  requures  that  magiftrates  (hbuld  be  treated  with  re- 
A  recognizance  for  being  of  good  behaviour  is  forfeit^ 
the  recognizers  having  a  number  of  armed  attend- 
ilthough  he  have  not  been  guilty  of  a  breach  of  the 
If  a  perfon,  who  is  under  a  recognizance  for  being 
>d  behaviour,  is  arrefted  upon  fufpicion  6f  felony,  and 
ards  efcape,  it  is  a  forfeiture  of  the  recognizance^   Al- 

Cca 
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atjRKTT  Of  ^ugl^  ^c  arrcft  be  tortious^  no  felony  having  been  cot 
Tj9e  GOOD  mitted,  the  recognizance  is  forfeited  by  the  efcape,  which 
--HOW  ^  mifbehaviour ;  it  being  the  duty  of  every  perfon  to  ftao 
loajEiTi©  xo  the  law,  and  anfwer  to  every  thing  he  is  charged  with. 

When  a  recognizance  for  being  of  good  behaviouTj  par 
fuant  to  the  dire£tion  of  a  ftaitute,  is  entered  into  hjf  a  per 
ion  who  has  done  fomethlng  prohibited  by  the  ftatute,  du 
bring  afterwards  guilty  of  another  offence  againft  the  ftatuoe. 
is  a  forfeiture  of  the  recognizance* 

$5-  V.  Hitherto  we  have  been  conGxiering  the  feveral  ex< 

yoR  PRE.    pcdients  for  preventing  wrong  and  violence»  properly  crimi' 

▼tNTiMo    jjaL   We  now  proceed  to  the  celicate  and  important  dutf  d 

wKONo      preventing  that  civil  wrong  and  lofs  ^ich  arife  fromdic 

-i-oENXR-   debtor's  withdrawing  from  the  country  without  paying  hi 

debt  i  this  jurifdi^lion  being  nearly  allied  to  the  othcTi  vA 

in  more  than  one  particular^  exerci&d'  in  a  criminal  ibapc 

and  manner. 

CHvII  pro-  In  fome  countries  perfonal  arreft,  even  in  the  cafe  of  dfi 
Sype^al  ^"^"8,  takes  place  without  much  ceremony.  The Rooani 
arreO.        commenced  every  adion  by  perfonally  (eizing  the  defeiukij 

who  was  dragged  to  priibn,  unlefs  he  found  fecurity  for  w 
Xoman    w  j^ppe^rance  *•  Originally,  in  all  adions,  in  rem^  for  example 

the  caution  required  wdAJudkatumfdvi:  but  afterwards^  ool] 
Aifflilh  judieioftfti  ^.  The  Engliih  law,  here,  coincides  with  tbcB^ 
K^ce.     jnan  v  where  our  own,  and  fome  other  codes,  (which  grat^ 

fully  acknowledge  their  obligations,  in  general,  to  that  a4 

■  Hence  Horace's  fortunate  efcape  from  his  tronbldbme  compaaioB  ^ 

llie  viafaerai 

Cafu  ventt  obvlus  illi 

Adverfariui  :  et,  ^uo  tu  turpiJIime'T'  magiut 

Mxclanat  voce  :  et.  Licet  anteftari  f  Ego  vero 

Oppom^  aurtculam*    rapit  IN  JUS  :  ciamor  wtrinftUf 

Uftdiftu  concurjitt*  Sic  mefervavi:  Apollo*  Scrm.  Ilk  i|  W^^ 

b  I&ft.  lib.  it,  tic.  II,  S  s%4 
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owed  fjftem  of  human  reafon)  prcferr  a  different  prin-  ^^^f/^^ 

CIVIL 
WlOKO 

In  England^  howeyer,  it  feems  to.be.oidy  upon  adions  of -^o«kbk« 
efpafs^  vi  et  armisy  or  for  other  injuries,  which,  though  not 
vdble,  ate  yet  trefpafies  againft  the  peace,  as  deceit  and 
mfpifacyf  whete  the  violence  of  the  wrong  requires  a 
die  fpeedy  Temedy,  that  the  original  writ  commande  the 
sfendaat  to  be  at  once  attached  without  any  precedent 
atfning*  in  other  matterSf  the  perfonal  arreft  is  prefiifned  t6 
:  in  confe^uence  of  the  defendant's  difobediehce  to  a  p'revi- 
u  citation^  ordering  his  appearance.  But  this  diflTerence  has 
Hvme  mattef  of  mere  form  ;  it  being  now  ufual  in  prac* 
et  to  fae  out  the  xapiasi  (or  writ  for  arrefting  the  defendant 
ofcnally)  in  the  firft  inftance,  upon  a  foppofed  return  of 
lie  flieriff,  efpecially  tf  it  be  fufpeded  that  the  defendant^ 
fen  notice  of  the  adion,  wilt  abfcond  ;  and  afterwards  a 
iditioua  orighial  is  drawn  up,  if  the  parly  is  ealfed  upon  fo 
0  do,  with  a  proper  return  thereupon,  in  order  to  give  the 
VQceedings  a  colour  of  regularity  ^4 

S0UBTH19G  rdembling  this  procedure  obtained  in  our  Our  aotknn 
»ft  antient  pra6^ice^  the    ftriking  coincidence  between  P"*^^^' 
itich  and  the  old  Engliih  law,  it  is  curious  and  ufeful  to 
MMift  with  the  preferft  diiBmilatity  of  the  two  fyftems. 

•*  Attachments,"  (fays  preGdent  Balfour) "  ar  the  begin- 
ning and  origin  of  pie y is  and  procefs  of  wrangis  and  un« 
kmch^."  In  cafes  even  of  trefpafTes  as  well  as  of  contempt^ 

^  Bbck.  b.  aii,  c.  19.  "  criminal  a<^iounis  and   caufis,   as 

^  Attachment  may  1>e  made  fmdry  <*  quhen  ane  dings  and  hurtis  ane 

^Moiier  of  way) ;    fumtimes  it  is  '*  nther  for,  &r.    Irem,  in  all  caoiisy 

vude  npon  the  gudis  and  gcir  of  '*  alfweill  criminal  as  civil,  gif  the  de» 

^  defender,  viz.  in  adliouns  and  "  fender  be  lie  ane  man  quha  hideth, 

P^ii  of   debt,  and  of   movabill  "  and  with  halderh  him  maliciouflj 

V^^h  &C.S  fumtimes  attachment  "  andfraudfulhc  furthofthatjurifdic* 

*  a  ^laid  00  ane  man^s  bodie,  viz.  in  **  tion.*'  PraAicks  v.  AttachiamemifA. 
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that  is,  where  the  party,  though  dted,  had  not  anfwered 
the  king's  court,  it  was  ufual  to  fecure  the  defender's 
pearance  in  the  a£^ion,  by  poinding  or  diftraining  his 
and  arrefting  his  perfon. 


m 
^ 


i 


But,  in  (lead  of  thofe  harlh  methods  of  fecuriiig  cn^   ^ 
fender's  appearance,  ^e  purfuer  has  Ipng  relipd  gn  th^  ccf, 
^ification  alonq,  or  '^  (ling  *"  of  the  fuipmons,  certifying' lii^ 
defender  of  th^  confequences  of  non-appearance;  wUdh 
in  the  cafe  of  his  contumacious  abfence  on  the  third  dsf • 
were  carried,  by  a  temporary  z€t  of  James  II,  in  imitation  d 
|he  Englifh  pra£licej  fo  far  as  outlawing  and  putting  to  cl*^ 
born  ^«    <f  But  our  cuftoni,  now  pail  memory,  bath  000^ 
'f  (o  a  courfe  far  nearer  material  juftice  in  civil  cauics,  ^    f^ 
^'  the  fecret  council  and  jufticiary  fudain  no  pnx^eA  a; 
'<  abfent^  but  do  only  grant  pertification  againft  Uiem, 
''  daring  them  to  be  fugitives,  whereupon  thcgr  are  denoo-i^^^ 
!*  ced,  and  are  to  be  taken  by  caption ;  and  then  the 
Y  pad  caufe  ceafes  till  they  be  brought  perfonally  to  the 
But  the  feflfion  proceeds  to  do  juftice  againft  parties 
fcnt,  and  determine  the  relevancy  of  fummonfes  or  hLm^iOh 
^*.  and  admits  inftru£lions  thereof,  or  gives  terms  to  piiH^oit 
**  the  fame  by  writ  or  witneffes,  and  decerns,  and  puts       t&p 
{*  decreets  to  execution  ;  whereby  the  purfuer  enjoys      the 
**  profits,  till  by  redu£lion  he  be  put  in  mala  fide  by  prodiMiC' 
**  tion  of  a  clear  probation  of  the  contumadous  past^i 
«  right  «•" 


€€ 
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Oorprefent     In  the  Ordinary  courfe  of  the  common  hw  of  Scotbnd, 
^'^  ^  '     diligence  at  the  inftance  of  a  creditor,  againft  the  peirfon  ^^ 
tScEts  of  his  debtor,  muft  be  done  in  a  regular  manner,  u^^ 
InduM  nc-  ^P^"  certain  inducia.    Thus,  letters  of  caption  to  take  ii^   ^ 
ufbxj.      imprifon  the  perfon  of  the  debtor,  cannot  be  iflued  withoi^^'^\ 


i 
\ 


*  «  It  is  the  fitng  that  gives  them 
«  effcacy/*    Suir,  p.  J7j, 


*  I449»  c  30- 

f  Stair,  h.  It,  tit.  3,  $  31, 
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*  pfcrkMU  chaige  of  hcNmiiig,  the  imbtcut  of  which  are  in  ^^J^;l' 


general  fifteen  days  *.  t>4v  or 

'  CIVIL 

WRONG 

The  abbey  of  Holyroodhoufc,  with  a  ceftain  precind  ad-  — oene*- 
joining  to  it,  is  a  fan£luary,  within  which  a  debtor  taking 
np  his  refidepcei  and  having  his  name  entered  in  a  certain  Abbey 
book,  kept  by  a  magiftrate,  called  the  bailie  of  the  abbey,  P'^^''°- 
csumot  be  taken  by  caption  for  a  civil  debt ;  and  fuppofe  the 
debtor  {houU  be  found  without  the  precinfls  of  the  fan£tua- 
ry  upon  a  Sunday,  it  is  a  general  rule  that  legal  diligence  SanAuary. 
Cannot  be  esecuted  upon  that  day. 

■ 

The  abbey  b  no  fan&uary  againft  the  execution  of  crimt-  May  one  in 
Eld  warrants  K    There  is  a  place  of  confinement  in  it  called  be  deed  at 
^be  abbey  prifon,  where  the  bailie  of  the  abbey  fecures  thofe  ^^  ^  ^ 
^vbootherwife would  be  imprifoned  by  the  judge  ordinary^, 

ALTHOtTGH  the  fan£luary  be  in  general  a  prote£lxon  from  if  hit  eTi- 
tfHgcnce,  it  is  thought  to  be  clear,  that  any  perfon  rcfiding  ^5^^^ 
*kie  may  be  fummoned  as  a  party  in  any  a&ion  or  futt  be-i  ^^^^^ 

'  Chu  emim  mwftfl  vel  arreflari^  abbey  jail  was  not  fufBcicnt  for  fe« 

Vfid  €9ram  fif  juHet  ctmeniri  juxta  curing  him.  The  lord  ordinary  grant- 

^^^tehm  jm£ii9rum  ordikem  debet.  Pec-  ed  warrant  to  remove  him  to  the  Ca- 

^  de  jure  fificndi,  c.  i6.  nongate  prifou.    The  court  affirmed 

^  FcK  lOt  Z787»  Pare  and  Brown  the  judgment. 

*S^ft  Bennct.    Bennct  retired  to  ^  Ibid.     Obferved  on  the  hemb.   The 

^«  abbey.    Pare  and  Brown,  two  of  privilege  of  the  fandluary  would  be 

'^  crtdhort,  made  oath  before  the  greatly  perverted,  if  it  could  be  ufed 

'^^ilie  of  the  abbey,  that  they  believ-  a»  the  means  of  a  bankrupt's  efcap- 

^^  be  had  Kooe  thither  to  have  an  ing  from  Scotland,  and  thus  evading 

^Pfortanity  of  leaving  the  kingdom  .altogether  the  demands  of  his  credi- 

wai  examined  before  the  bailie ;  tors.    The  bailie  of  the  abbey,  there- 

Tefttfing  to  give  (ecurity  for  his  fore,  with  regard  to  tbofe  **  w^o  takt 

in  Scotland,  he  was  com-  *<  refuge  within  his  jurifdi<Slion,  muft 

lotted  to  the  jail  of  the  abbey.-*  <'  be  warranted  in  the  fame  manner 

*rheraiftfr,  it  was  ftated  to  the  lord  "  as  the  other  ordinary  judges,  to  ufe 

*>>^ntfy  on  the  bills,  that  the  credi-  **  the  necefTary  precautions  for  pre- 

ion  inunded  to  bring  him  to  trial  as  "  venting  wrongs  of  this  fort." 


afhodoleot  bankrupt,  and  that  the 


Cc4 
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ntvvBif-     ^^^  ^^  ^^^^  ^  feffion,  or  other  competent  CQiirt|  by  kaf* 
TioM  or     ing  a  citatipn  for  him  in  the  ufual  form. 

CIVIL 

•wtLotia 

— osirct*  In  like  manncTi  if  his  evidence  be  neceflarry  in  9117  etife) 
AL  rizff,  ^-^Q  ^^  criminali  depending  before  a  competent  coiirti  wa^ 
rant,  as  we  have  ahready  feen  *,  may  be  graited  kxcomUB^ 
ing  him  from  Holyropdhoufe  and  back  again  to  the  (xoHoe 
aryi  under  a  protedion^  in  the  meanwhile  from  perfinal  a* 
ecution. 

But  befides  the  ordinary  courfe  of  legal  diligenoCi  tkn 
are  circumftances  which  may  intitle  the  creditor  to  another 
remedyi  by  application  to  any  jttdge  or  m^ifttate  Idt  tfimf 
may  warrant  to  arreft  the  perfon  of  his  debtor »  for  dM  por- 
pofe  of  obliging  him  to  find  caution,  or  fiiretyyM&Mj$K) 
oath  being  made  by  the  creditor  to  thoiie  ciKimiftaaeei 
which  found  him  in  the  demand* 

What  feems  neceflary  to  be  ftated  upon  this  fub}ed|«il| 
occur  under  one  or  other  of  thefe  heads,  namdy,  aneftmoit 
within  borough,  border  warrants,  arrellment  of  ftrangen  to 
conftitute  a  domicile,  and  meditatione  fuga  warrants. 

1 5.  VI.  Ant  debtor  found  within  the  bounds  of  a  royal  bo- 

AK&ssT-     rough,  where  he  did  not  refide,  could,  from  the  txSA 

MINT   -  , 

WITHIN  times,  have  been  arrefted  by  any  burgefs  to  whom  he  was 
BOEouca.  indebted,  till  he  found  bail  to  appear  in  any  aaion  to  be 
brought  againft  him  at  the  inftance  of  the  latter  befofC 
the  borough  court.  Inconvenient  and  oppreffire,  eren  KK 
perfons  of  entire  credit,  this  borough  privilege  was  at  lengA 
abridged  and  regulated  by  an  a£^  in  the  reign  of  CbarksII^- 
ftatuting  and  ordaining,  <<  that  in  time  coming  no  burge&f  C9 
<<  other  inhabitant  of  any  royal  burgh,  (hall  have  power,  o^ 
f^  be  permitted,  to  arreft  any  of  his  majefty's  fubjefis  c: 

*  Sce/yPra,  b.  i,  c.  3,  §  x*  >>  PvL  %,  kSL  3, 1673,  c  9. 
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^  lUt  kbgdoiDy  vtho  lift  withoat  the  burgh^  or  force  them  ^„^J^^^ 


t»  ind  cautioB)  or  imprifen  them,  as  fjiid  U,  for  any  debt  mbnt 
^  whfltibver,  except  allenarly  for  horfe  meat  or  man's  meat,  ||^J"^^ 
^  MUzietaeoUf  or  other  merchandice  doe  hj  ftrangers  to 
^  bngefles,  for  which  they  have  no  other  fecar&ty  but  their  Not  affi^ 
*  own  compt  books ;  and  for  wMch  the  faid  ptitilege  of  ar«  °^^^ 
^  leftment  fliall  only  be  competent  to  the  merchanti  inn-iQ^h^itf^ 
^  keeper,  or  ftabler  refpedivc  from  whom  the  famin  wad  roughs  ? 
**  gotten,  and  to  whom  it  was  originally  addebted  ;   fo  that  Not  "gali- 
*'  in  eafe  the  iamen  be  afligned  to  any  other  burgefs,  the  af*  „,j,*i„^„^ 
^   figney  (hall  not  hare  the  benefit  of  the  priviledge.     And  iet. 
^^   ficlikei  if  ftrangers  have  given  bond,  or  other  fecurity,  for 
••  the  man^s  meat,  horfe  meat,  abuilzicmems,  or  other  mcr-  ^Jj^^ 
••  chandice,  the  mercband,  innkeeper,  or  ftabler  refpcftivc,  wTon«roi 
••  ffliaU  not  have  the  benefit  of  the  forefaid  priviledge,  but  ^SitT^ 
••  fluU  be  left  to  purfne  for  their  refpeftive  debts  before  the 
**  judge  ordinar,  as  accords.     And  in  regard  that  burghs  of  what  can* 
*•  KgaKty  and  barony  do  aifume  the  fame  priviledge,  there-  ^^ 
^  fare  hia  majefty,  with  advice  forefaid,  inhibits  and  dif-  ju^i^ju^^ 
^  diarget  the  magiftrates  of  thefc  burghs  to  arreft  or  xncar^- 
•*  cerate  any  perfons  who  are  not  burgcffes-inhabitants  in  ^^yww, 
*'  their  burgh  for  any  manner  of  debt :  and  it  is  hereby  de- 
**  dared,  that  if  any  magiftrate  of  any  burgh  (hall  prefume  if  the<^efct- 
''  to  do  in  the  contrair  hereof,  they  fhall  be  punifhed  for  but  ^T^ 
"  wrongous  imprifonment  of  his  majefty*8  lieges."  xaw^  let- 


ten  of  ad. 

▼ocatUMii 


The  cavtion,  or  furety,  exa£led  from  perfons  arrefted  un- 
der this  ftatnte,  is  to  anfwer  as  law  will ;  which  now  im- 
ports OTiUjjudicioJifti  *;  although  formerly  it  appears  to  have 
^dniti  JucBcatum/olvii  or  payment  of  any  fum  which  might 
be  found  due  by  the  decree  \ 

Su^osE  one  anefted  (hall  find  caution  to  appear  in  the 

*  Erikine,  b.  i,  tit.  a,  §  ai. 

h  Bank.  to],  i,  p.  460  5   and  20th  February  {766,  M^CuIloch, 
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borough  court,  but  on  the  day  of  hit  appearanoe  uidflttlBi 
letters  of  advocation,  is  the  cautioner  diichargcd  of  his  boni 
or  not  ?  Upon  one  fuch  occafion,  the  magiftrates^  od  die 
idea  that  thej  were  not  at  liberty  to  imprifon  the  debcior,  i^ 
fufed  to  liberate  the  cautioner  till  they  hw  the  ifliie  of  de 
advocation  i  <<  but  the  court  of  feffioo  found  the  caitioMr 
*<  free  i  and  that  the  bailies,  notwithftanding  of  ibc  adio* 
**  cation,  might  incarcerate  the  principal  party,  ttnldsk 
**  had  found  new  caution  ^.^    <<  This  decifion"  (a  learaej 
judge  remarks)  *^  lord  Bankton  quotes  improperly  as  an  as- 
<<  thority  to  prove  that  the  cautioner  is  free  by  prefiaido; 
^<  the  debtor  at  any  time  during  the  fuit.    The  cautioner  ii 
^<  furely  bound  to  produce  the  debtor  at  mil  diets  during 
^<  the  dependence  before  the  inferior  court }  but  when  that 
<<  dependence  ends,  he  is  no  longer  bound,  and  the  debtor 
<'  muft  either  find  now  caution,  or  is  liable  to  be  agiuo  in* 
<<  carcerated  ''•'*    It  is  thought,  however,  that  even  daring 
the  dependence,  the  £afe(l  way  is  to  require  new  cafd(m» 
when  the  original  cautioner,  bringing  the  debtor  into  coatf 
declines  being  further  bound.    The  ftatute,  which  has  al* 
ways  been  ftrif^ly  interpreted,  permits  the  privilege  only  is 
the  cafe  of  **  merchant  compts,  ftabler,  cooks^  or  viotneri 
*'  compts,  fumiflied  out  of  their  (hops,  houfes,  or  ftabki» 
<*  for  which  there  is  no  bond  nox  fubfcribed  compt  ^•'* 

VII.  The  two  kingdoms  of  England  and  Scotland  being 
moftly  feparated  from  each  other  by  an  ideal  line,  much  io- 
tercourfe  neceflarily  obtained  between  the  borderers,  wbofe 


soth  Feb.  1766,  M'Culloch. 

b  Gardenftone,  MS.  v.  BaU. 

^  **  Lavt  contra  Dick,  21  ft  February 
**  1677.  John  Law  having  fold  to 
**  Robert  Dick  a  bargain  of  bear, 
*^  which  befel  to  John  as  a  part  of 
**  his  father's  ftipend,  he  having  found 
f *  Robert  Dick  in  Edinburgh,  arreft* 


*(  ed  him  till  he  found  cantioB tots* 
**  fwer  as  law  will  for  pajment  of  t^ 
«  vidoal. 

««  The  lords  fufpended  the  boni  ^ 
**  caution  Jmpiidtn-f  as  not  bSS^ 
<*  within  the  warrant  of  the  late  1^ 
"  of  parliament."  Stair's  JkdSash 
f  oL  U,  p*  iax. 
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gocifioiial  imoads  on  each  other,  form  the  principal  fubjefk  5  7* 
afthe  cariy  ftory  and  popular  poetry  of  both  countries ;  JI^^JJ^"^,,^^ 
wtik  the  intimate  habits  wherein  they  mutually  lived  dur* 
ing  die  than  intervals  of  peace,  as  well  as  the  lenity  and 
Ofdwocal  moderation  which  they  fometimes  obferved  to- 
vuds  each  other  in  national  wars,  feem,  in  thofe  days,  to 
iive  oSended  the  more  zealous  politicians,  Engliih  as  well 
vScottiih  K 

But  though  tins  intims^y  <'  counteracted,  in  many  inftan* 

ces,  the  fSkSts  of  national  prejudice  ^"  it  could  not  be 

cpeAed  to  remove  the  natural  averfion  of  the  creditors 

Q  ridicr  border  to  repair  as  fuitors  to  a  foreign  judica^i 

It  had  been  the  praAice,  therefore,  pad  all  memory,  both 
Ml  the  Scottiih  and  Engliih  border,  for  magiftrates,  on  the 
iunmary  application  of  any  creditor,  to  iflue  their  warrant 
r<v  apprehending  any  inhabitant  of  the  other  fide  found 
*idun  their  jurifdi£tion,  till  he  gave  fecurity  to  anfwer 
^licie.  This  was  thought  a  reafonable  and  neceflary  ex« 
^ient ;  the  more  efpecialiy,  feeing  it  is  **  notourly  known^ 
'  that  the  Englifli,  on  their  fide,  keep  thaft  courfe  with 

iScottiihmen  in  England  ^  \*^   and  fir  George  Macken^ 

^  «  For"  (lays  a  Scottiih  writer,  on  **  is  ezpres  contrar  the  lauit  and  con. 

^  one  hand)  **  there  het  been  as  **  feutudis  bojtht   of  Inghmd   and 

pit  familsaritie,  and  conventions  *■  Scotland.*'    (Complajnt  of  Scot« 

wnA  Bukjng  of  merchandreis,  on  land,  Bdin.  z8oi,  p.  x64«)    And  an 

the  boidoun  this  langtymebetwin  Engliih  writer,  on  the  other  hand, 

higlii  men  and  Scottis  men,  baytht  complains  of  the  eSe&  of  this  fami- 

in  pace  and  weir,  as  Scottis  men  liarity  in    a   particolar    expedition, 

afii  amang  theme  felfis  witht  in  which  he  records.    (OalyeU's  Frag- 

ibe  realme  of  Scotland;  and  iic  menu,  p.  76. 

'   fittMliarity  has  been  the  caufe  that  b  Minib-elfy  of  the  Scottiih  border, 

'  the  kyng  of  logland  gat  intelli-  introd.  p.  67. 

Soice  witht  divers  gentlemen  of  ^  Bell  againil  Robertfoo,  13th  Ja« 

'  Scotlaad,"  Ac ;   **  the  whilk  fa-  miary  1676.    «<  James  Bell  finding 

'  o^iliarity**  (as  he  had  iaid  before)  <*  one  James  Pitts,  an  EngUihinso,  14 
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V*.      zie  obfetves,  that  it  was  found  by  the  coofidl  diat  the  &iie 
vAtAAMTscDflom  had  been,  and  tl^rdbre  fliould  be,  aUovMd  Co  fti^ 
ri&s  and  other  magiftrates  wkhin  boroughs  *• 

{ S.  VIIL  This  law,  or  cuftom,  of  the  border,  d^  not,  tf  to 

mikV  OF    ^^^  fccn,  arife  from  any  peculiar  rancour  or  animofity  be-      ^     ^j 
•T*ANOER8  twcen  the  Scottifh  and  Englifti  borderers,  but  from  anil- 
vo&uM.      lowable   predile£Hon  for  our  native  courts,  and  the  right 
every  creditor  has  to  obtain  juflice  in  any  jurifdiAion  where 
Originofit. he  has  chanced  to  find  his  debtor;  which  principle  appGcs 
equally  to  all  foreigners,  whether  borderers  or  not. 

In  the  cafe,  then,  of  any  ftranger,  who  is  in  the  fitoatio^ 
of  owing  a  debt,  and  whofe  perfon  is  found  within  thete^' 
ritory  of  Scotland,  whether  the  debt  may  have  been 
tra£ted  in  Scotland  or  elfewhere,  an  application  for  a 
mary  warrant,  at  the  inftance  of  the  creditor,  may  be 
thorifed  upon  this  fingle  ground,  that  being  a  ftranger  it 
uncertain  whether  his  refidence  may  be  permanent  or 
and  therefore  it  is  necefTary  to  put  him  under  caution,  in 
der  to  eftablifhybrf/m  ccmpettns  againft  him,  and  to  maketH^ 
jttrifdi£tion  efie£lual. 


•*  Jedburgh,  arreffs  him  there,  upon  "  England ;"  but  the  charger  fon- 

**  a  bargain  bettrixt  them  for  fomc  upon  the  local  cuftom  of  the  borc^^^^* 

*•  cattle,  whereupon  James  Robert-  **  by  which  he  offers  to  prove,  t^^^^^^ 

**  £00  became  cautioner  juJieioJifli  H  •*  paft  memory  it  is  the  1  iiflnii^      "  ^ 

^  judiemtumfoiroi  i  and  thereafter  James  *«  both  fides  of  the  border  tint             ^ 

«  Bell  obtains  a  decreet  againA  him  <»  inhabitants  of   cither   fide,"               **• 

•«  befoK  the  (heriff  of  Roxburgh  ;  he  «c  Tbi  hrdtfimul  the  aafwer,  »|iun^  "^  ^ 

Mfuifeods  on  this  reafon,  that  the  «  cuftom  of  the  border,  relevant,           ••^ 

**  Engliihman  was  unwarranubly  ar-  «  that  it  was  not  altered  by  tb^s^^^'^ 

^  rciled,  &c.  contrair  to  the  a<ft  of  m  of  parliament ;  and  that  the  ar^^^='^' 

«  parlianeot,  167a,  declaring,"  &c  u  ^agnt  by  the  magiftncea  of  ^    J^* 

**  A^pwered,  that  this  adl  of  parlia*  «t  burgh  was  by  their  coamoa  aai 

«  ment  doth  only  limit  the  peculiar  •«  rity  as  magiftrates,  and  not  by  1 

«*  privilege  of  burgh,  and  bears  that  "  fpedal  privilege  of  bnrgb.'* 

"  they  fliall  not  arreft  any  fubjeA  of  Deeifions. 

«(  this  kingdom,  which  cannot  be  ex«  a  Obftryvtioo  on  tke  9^ 

^  tended  to  £ngliihmcn  rcfiding  in 
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Bt  our  old  law  *^  this  went  the  length  of  judicatum  folvi^      %  8. 
uweH  as  judick  fijiii  but  afterwards  it  came  to  be  under-  MitVot 
lood  in  pra£Uce  that  it  ihould  go  no  farther  xhzn  judidojiftii  steangbu 
cicept  in  maritime  cafes  before  the  court  of  admiralty  ^.         wokum^  ' 

Ir  is  to  be  ob(enred|  that  in  caie  of  debts  contracted  Foreign 
ilifo^d,  where  the  obligation  is  not  in  the  farm  required  by  dlUgence 
tt  law,  though  binding  by  the  jus  gentium,  the  creditor  has  P^°^^ 
not  in  his  power  to  proceed  by  horning  and  caption,  as  he 
CMild  do  uponaScottiih  bond,  or  upon  a  bill,  without  apply- 
g  to  a  competent  court,  and  having  the  authority  of  that 
»un  inte^oned  by  decree  againft  the  debtor  in  terms  of  the 
^ligation.     It  is  neceflary,  tlierefore,  to  fummon  the  party 
^  appear,  and  to  ufe  the  precaution  already  mentioned  in 
vder  that  the  jurifdidlion  may  not  be  evaded  ;  as  diligence 
anaot  go  out  upon  the  original  ground  of  debt,  but  only 
^oa  the  decree,  when  recovered » 

hi  this  cafe,  where  a  warrant  is  applied  for  and  (Stained,  l>o<»  the 
oerely  with  the  view  of  fixing  a  competent y^i»  againft  the  J^  Simdaj 
cbtor,  it  is  thought  that  as  this  proceeds  without  any  allega-  J^^^  ^"<^ 
^  q{  criminality,  the  common  rule  of  law  againft  executing 
Sil  diligence  on  Sunday  ought  to  take  place,  and  likewife 
at  the  privilege  of  fan£luary  on  other  days  (hould  be  main- 
ined  v  or,  in  other  words,  that  the  fummary  warrant  ought 
H  in  fuch  a  cafe  to  be  allowed,  in  breach  either  of  the  pri- 
Uge  of  the  {an£iuary,  or  of  the  legal  exemption  from  dili- 
Knee  upon  Sundays. 

A  f ER8OM,  though  he  has  taken  refuge  in  the  fan^^uary, 
^Ji  ncrerthelefs,  as  we  have  feen,  be  fummoned  as  a  party 
'  foitor  in  any  adion  or  fuit  before  the  court  of  feffion,  or 

^  BaUour,  p.  xpa.  Faculty  DecUIons,  7th  March  17559 

^  See  DiAiooary  of  decliloni,  voct    Harria;  axft  Juoe  1763,  Rat. 
'^^  smpttmi^     (Vol.  i,  p.  3}3.> 
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A&iLBST-    Other  competent  court,  hj  leaving  a  citadon  for  him  in  die 

M bInt  Of    ufu^i  fonn.    It  is  not  therefore  neceflaiy  to  put  him  undet 

^0  riz  A    caution,  for  the  purpofe  of  calling  him  into  court ;  and  if  k 

'**^'''      (hall  appear  from  circumftances  that  there  is  no  danger  ct 

his  changing  his  abode  before  decree  can  be  recovered,  it 

feems  to  follow  that  the  extraordinary  mode  of  proceediif 

by  fummary  warrant  (hould  not  be  indulged^  as  the  creditof 

MrilU  in  due  time,  by  obtaining  decree,  hate  the  fame  accc& 

to  the  regular  diligence  of  the  law  againft  hb  debtor  fo  £• 

tuated,  that  he  has  againft  any  other  perfbn  refident  tfl| 

and  fubjefl  to,  the  jurifdiction,  who  is  not  in  muStatim 

fug£f  but  whom  the  ordinary  diligence   of  the  law  wiO 

not  reach,  fo  long  ^s  he  takes  the  legal  benefit  of  the  finc^ 

tuary« 

f  9%         IX.  But,  in  jrene^ral,  it  is  fufficient  to  eive  rife  to  fnch  ti 

SUM  MART  .         .  • 

-vTAiEANT  application,  that  the  debtor,  whether  native  or  fbrrigncfi  i^ 
— -MCDiTA-  ^pQ^J  reafonable  grounds,  fuppofed  to  be  in  meditatimifi^ 
luox.  u  e.  to  have  an  intention  of  withdrawing  himfelf  fnmi  Scot- 
land, and  confequently  from  the  jurifdifiion  of  its  (XfOX^ 
in  order  to  avoid  the  diligence  of  the  law  againft  lum.  Up- 
on the  creditor's  making  oath  that  he  believes  this  to  be  tk 
cafe,  and  at  the  fame  time  fwearing  to  his  debt  * ;  fudi  t 


*  A  late  learned  judge  feems  to  «  the  eziflence  of  his  cUtm* 

bave  been  of  opinion,  that  « this  war.  «  againft  Gemmel,  Feb.  6»  l^t%^  ^ 

•'  rand  ought  not  to  be  granted  with-  that  cafe,  howerer,  there  wn  w^ 

*'  out  produdion  of  fome  document,  than  mere  produAion  of  aa  ofCB  y> 

**  or  an  open  account,  verified  by  the  count.    There  had  been  pftfiorf^ 

**  creditor's  oath.      November  1727,  depending,  at  the  inftaoce  of  GcB" 

"  Witherfpoon.*'    Gardenflone,  MS.  me],  an  adion  againft  Wri^i>^ 

vc€  Bail.  had  been  one  of  hit  fadhnteAi^ 

In  the  index  to  the  Faculty  collec-  rica,  to  oblige  him  to  acoouat  fiv  t^ 

tion,  vol.  iz,  v.  Meditatio  fug^t  it  is  proceeds  of  two  (hips  and  thdrctf- 

faid,  **  In  obtaining  a  warrant  upon  goes,  faid  to  be  purchafed  by  hiiii  ftf 

'*  this  ground,  it  it  not  neceflary  to  the  purfuer't  behoof,  befides  a  col* 

"  produce  evidence  of  the  debt;  but  cluGon  for  joooL  at  the  profits  9A 

<*  the  party  applying  muft  fwear  to  czpencet.    And  during  the  depcoo* 
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t  may  be  ifluedy  although  horning  and  caption  have  ^^Jjl^^^ 
ne  out  in  the  regular  form ;  and  the  party  fo  appre-  warraiIt 

muft  then  either  go  to  prifon,  or  find  caution  de  ju'  I^J^tiomb 
Hi  u  e.  to  anfwer  to  any  fuit  which  may  be  brought  t^0M» 

him  at  the  inftance  of  the  creditor  within  a  rea-  __ 

•  /•  fl  HoWflTSUlU 

;  time^  e.  g.  ux  months.  cd. 


:  magiftrate  ought,  in  general,  before  granting  war-  Previpnt 
F  imprifonmenti  to  give  an  order  for  bringing  the  ^lon,  if  ne« 
lefore  him,  in  order  that  the  fad  may  be  examined  ccffary. 
But  fometimes  the  warrant  is  granted  de  plow,  upon 
ditor's  making  oath  as  above,  without  the  ceremony 
previous  inquiry ;  though  there  are  cafes  in  which,  it 
!umed,  no  magiftrate  would  venture  to  proceed  fo 
Much  is  left  to  the  difcretion  of  the  judge  in  the 
ion  of  thb  bufinefs. 


hk  adion  before  **  the  coart  after.  Thorp  efcaping  from  the  bo- 

ioo»  Gemmel  applied  to  the  rough  prifon,  a^ion  of  damages  was 

•depute   of  Lanerk,  where  brought  againft  the  magiftrate*,  who, 

t  reiided,  fetting  forth  the'  inter  alia,  pleaded  that  they  coold 

then  depending;    the    de.  not   be  liable  in  damages    for  the 

'a  having  no  funds  in  this  efcape,   the    imprlTonment    havii^ 

J ;  and  his  intention  foon  to  been  illegal ;  in  refped  the  (herilT 

the    iame;    and    therefore  had  granted  the  warrant,  without 

g,  &c.    Wright  having  been  **  either  an  oath  of   verity  of  tho 

before  the  ih^riff,  acknoxvMg-  "  debt,  or  of  credulity,  as  to  the 

hr^  0/  the  faQt  fu  forth"  ««  debtor  being  in  meditatione  fugde,^ 
t  was  granted  for  imprifoning  Anfwered,  Imro,  The    magiftrates 

he  found  cautioa.   Fac.  Col),  could  not  now  plead  this  after  re- 

ittomey  for  an  EnglKh  ere-  ceivtng  the  debtor  into  their  prifon. 

ypUcd  for  a  meditatione  fugde  oJly^  <*  Without  any  oath  }  if  circum- 

againft  Thorp,  an  Englifh-  "  ftances  be  fo  glaringly  fufpicioua 

ho  had  reftded  for  fomctime  *<  as  to  juftify  his  belief,  the  magi« 

ocmtry :  the  attorney  produ-  *<  ftrate  need  not  fortify  his  convic- 

t,  accepted  under  that  name.  *<  tion  by  the  fufpicion  of  any  other 

lented  the  fubfcription.    The  "  man."    The  court  repelled  the  de- 

leing  iatisfied,  comfaratione  //-  fences.      January  ay,   1803  ;    Dean 

,  that  the  bills  were  accepted  and  attorney  againft  the  magiftrates 

granted  the  warrant.  There-  of  Ayr.    Fac.  Coll, 
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f  9.  The  effe£t  of  the  caution  fo  found,  is,  that  the  cautioaa 

wAiRAMT  "*^^  cichcr  prcfent  his  friend  at  the  diets  of  court  *,  titrhea 
called  upon  lb  to  do,  or  pay  the  debt ;  and  vhen  the  d^ 
peodence  is  clofodi  by  a  decree  obtained  and  eitra£ted|  nsm 
caiirion  may  be  required  to  keep  the  perfon  of  the  ddbtoif 
^^^».  (if  the  decreet  be  againft  him)  for  a  certain  time  longer 
within  the  jurifdiflron,  till  there  be  an  opportunity  of  ob* 
taining  and  executing  horning  and  caption  againft  him  in  r0» 
'  gular  form* 

Is  a  fort  of      Where  the  warrant  is  applied  for  upon  an  oadi  of  meA 

^Jj^  tdtioJiig£f  it  rcfolves,  m  fome  degree,  into  a  ctiminal  diarpf 
and  therefore,  although  the  ordinary  diligence  of  the  inr 

Sandoary.  cannot  take  place  on  a  Sunday,  it  has  been  held  that  a  war« 
rant  of  this  kind  may  be  executed  on  Sunday  ''•     In  anodicr 

Sunday.  ^^f^  c^  2,  perfon  within  the  fanduary  was,  upon  fiich  1 
charge,  committed  to  the  abbey  priTon  till  he  ihould  find 
caution  «  to  remain  within  Uie  fanduary  for  thefpaceof 
fix  months.**  Thefe  laft  words  are  not  in  the  printed  rq)ort| 
but,  in  fad,  the  order  was  fo  exprefied,  and  there  is  Cttk 
doubt  that  in  fuch  a  cafe  the  term  maybe  prolonged  bffi^ 
warrants  from  time  to  time  to  the  fame  cfkSt  '• 

*  Cowan    againft    Aitchifon    and  *«  by  afterwards  producing  the  debt* 

Walker,  Nov.  a8,  1797.    The  cau-  "  or  predfdy  in  the  (ame  atcm' 

tioner  did  not  produce    the    party  **  fiances."    Fac  CoU. 
when  required.  The  hond  wa»  there-        h  i6th  Jan.   1786,  Kemp.    ftc». 

fore  declared  to  be  forfeited.    But  Coll. 

before  the  conftitutiom  of  the  debt  he        ^  Pailt,  &c.  againft  Beaaet,  10* 

produced  him.     By  that  time,  how-  Feb.  1787,    Setfufray  p. 4^* 
ever,  the  party  had  obtained  a  per-        <*  Sec  alfo  Wight  againft  Hibfti 

fonal  protedion;  the  cautioner  was  9th  March  1793. 
not  reftored.     Ohferved  0/1  the  Bench,        Nihlie   retired  to    the  (■odlUT' 

**  It  is  not  clear  that  the  purfuer  did  Alleging  ceruin  ads  of  fraud  a|w 

<*  not  fuftain  lofs  from  the  cautioner*s  him,  and  that  he  intended  to  eica^ 

^  failing  to  prefent  Aitchifon  in  Feb.  fome  of  his  creditors  applied  tot* 

**  1796;  and  at  any  rate,  the  bond  court  of  felOon  to  deprive himo"^ 

**  being  forfeited  at  ftrift  law,  the  benefit  of  the  fanduary,  or  st  k>» 

**  cautioner  could  only  be  reftored  to  ordain  him  to  find  caution  /•*** 
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party  applying  for  fuch  a  warrant  cannot  make      $  9, 
editatkfug^^  or  (fuppoGng  hijn  to  make  fuch  oath)  wi^^Awx 
appear  to  the  judge  thus  applied  to,  in  the  firft  in — midi. 
r  to  the  court  of  feflion  as  a  court  of  review,  that  tCgm!^^ 
no  fufficient  caufe  to  fufpe£t  meditatio  fuga^  it  is 
that  the  warrant  ought  not  to  be  granted  j  or  if  ^**  "«^f* 
Dught  to  be  recalled ;  as  the  common  rules  of  law 
be  got  over,  unlefs  where  evident  juftice  and  ex-  or  other 
require  it  j  which  cannot  be  ftated  in  the  cafe  al-  *^^*"^^* 

there  bemg  no  good  ground  to  fuppofe  that  the  tr 
in  view  to  difappoint  his  creditor  by  a  premature  sroundof 

applyiDr 
for  ir. 

trt  wtrt  ofopmtoftt  **  that  •*  from  juftice.    Here  no  fuch  defign 

iftancet  of  the  cafe  did  **  is  imputed  to  the  defender.    His 

It  hit  being  depiived  of  ^  acknowledgment  amounts  to  this, 

t  of  the  fan&uary  \  and  "  that  having  no  profpeA  of  employ- 

^Hcation  againft  him,  as  *<  ment  in  this  country,  he  intends 

mfugt^  fell  to  be  made,  **  to  take  the  firft  opportunity  of  de- 

infiance,  to  the  bailie  of  «  parting  for  America  in  the  profe- 

the  judge  ordinary,  who,  *^  zvXion  of  bis  ordimaty  profeffun,  An-m 

caufe  for  requiring  cau-  *^  fmered^  This  argument  is  quite  in- 

t,  <m  Niblie*s  failing  to  "  confident  with  the  nature  of  arreft- 

dfine  him  to  the  prifon  "  ments  of  this  kind.    The  decifion 

cy,  as  was  done  in  the  '^  of  the  judge  muft  be  equally  inef. 

re  againft  Bennet,  loth  <<  fciftual,  from  whatever  caufe  the 

•     The  lords^  «  as  to  this  '*  P^rty,  againft  whom  it  is  pronoun- 

ied  the  petition."    Fac.  **  ccd,  departs  from  the  territory  in 

**  which  he  is  fued.     Hence  Mr.  Er- 

Oompany  againft  Dar-  "  fl"°«  properly  explains  the  expreC- 

ad  13d  December  1797.  "  ^^  ^^  w*^ch  a  critical  argument 

icient  ground  for  apply-  **  »  attempted  by  the  defender,  as  in- 

varrant  that  the  debtor  **  eluding  every  cafe  where  the  debt- 

ng  the  country  v,itboHt  "  o^  ^^ans  to  leave  the  kingdom." 

It,  whether  he  be  with-  >«  ^c  cafe  of  Scott  againft  Sandi. 

the  purpofc  of  difap-  lands  and  Manderfon,  7th  December 

creditors  or  in  the  ordi-  ^744,  (Falconer,  and  Didlionary,  voL 

Fbufincfs.   Feb.  6,1782,  "'•   *»•  -W>ii/i<*i\»  fyg^J   this    point 

nft  Gcmmel.     Pleaded,  fecms  to  have  been  viewed  different- 

imited  to  the  cafe  where  b'* 

r   meditates   an    efcxpe  Lieut.  Scott   came   to  refide  ia 
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It  is  not  fufHcient  to  juftify  fuch  an  application,  ikt 
a  debtor  is  about  to  remove  to  a  difierent  county.  It  is  Ad 
departure  from  Scotland  only,  that  our  law  interpofeit  in 
extraordinary  manner,  to  prevent '. 


Edinburgh  in  November  1741.     In 
the    following   March,  Mandcrfon, 
merchant  there,  with  whom  he  had 
been  in  the  habit  of  deahng,  prefcn*. 
cd  a  petition  to  the  magiftrates  for  a 
warrant  to  imprifon  him  as  in  medita- 
tiofu;:^^^  till  he  found  caution  jutU- 
tiojifii  etjuJtcMufttfulvi,     It  appeared 
from   liis  a^imiffion  that  he  was  to 
join  his  regiment  in  England.     War- 
rant, a^  prayed  for,  was  granted.  Ac- 
tion of  dama^c5  having  been  brought 
both  againil  Manderfon  and  againd 
the  magiilrates  and  Sandilands.  **  The 
^  loid  ordii'.ary  found  the  commit- 
**  ment  of  the  purfucr  Heat.  Scott  to 
**  prifon,   dated  aoth   March   174a, 
**  W.IS  unwarrantable,  not  only  in  re- 
fpeifl  the  purfuer  was  burgefs  and 
guild  brother  of  the  city  of  Edin- 
burgh, ftnd  therefore  not,  in   the 
*'  ft-nlc  of  the  ad  167a,  a  ftranger; 
"  but  thaf  the  commitment  ^va*  until 
**  k^'  Jhouid  Jind  caution  to  iKale  payment 
•*  to  Jef^ndtr  M.andt'rfon  ;    'whereas   had 
**  the  purfuer  been   a  Jlramgcr^  be  Jhouid 
•*  otiy  i.iv  been   committed  in   cafe    he 
^*  failed  to  find  caution  judicio  ftjii  ;    and 
"  therefore  found  the   doqucted  ac- 
M  count,  dated  6th  April  1742,  and 
**  the  bill,  of    fame   date,    granted 
<*  while  the  purfuer  was  in  prifon,  to 
*<  obtain  his  liberty,  reducible.    And 
<*  having    confidered    the    purfuer's 
**  oath,  in  the  procefs  at  Manderfon*8 
**  inflance  againft  him,  found  no  more 
"due  than   lal.  19s.  for  which  dc- 
*^  ccmed    againil   lieat.  Scott,   and 
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**  found  lieut  Scou  iAtitkd  to 
**  magei  on  account  of  hit 
*<  ment  aforefaid,  and  to  the  iiin» 
^  pence  of  this  procefs  of  rcdoAkli" 

The  court  adhered  with  regvlM 
Manderfon :  «  they  obferfed  beM 
**  been  in  ufe  to  truft  the  pari«^| 
<*  and  to  receive  from  him  pHtSd 
**  payments;  that  it  was  not  adtk 
«  contra&ed  in  the  place  by  a  ftni- 
*<  geri  that  he  had  been  aliwiotcrii 
**  Edinburgh,  where  he  had  1  boift 
**  and  ^mily ;  and  that  he  ovoed  k 
^  was  going  to  the  regimcBt|«hkh 
••  was  no/jrftf." 

With  regard  to  thebaiBeivkMI 
they  inclined  to  afibiliie,  it  bdq^it 
Icged  for  the  purfuer  that  hevuMt 
informed  he  might  avoid  goofl* 
prifon  by  finding  caution ;  it  vain* 
mitted  to  the  ordinary  to  infoiicil' 
to  that  fa^  But  this  cannot  be  e«- 
fidercd  as  a  decifion,  that  a  debW 
may  not  be  prevented  from  kaiiiC 
the  country  without  payioglwddnb 
or  finding  fecurity  to  anfwer  in  ffMt 
for  the  fame.  It  was  not  oolyakM^ 
czercife  of  right  on  the  part  of  ^ 
creditor,  but  he  had  alfo  coodtAfl'  j 
himfelf  illegally  by  cia&iog  %M^  ^ 
judicatum  folvi  I  which  groaod  dK  1^      ■ 

terlocutor  ezprefsly  notices. 
*  Laing  againft  Watfoo, 
1789.  Laing,  who  was  in  bnknf' 
circimifiances,  had  difpofed  of  ■>' 
of  his  effeds  in  Brechin,  the  plvc' 
his  refidence,  in  the  view  of  rea*^ 
ing  to  another  part  of  the  cotfC?* 
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:h  warrants  may  be  applied  for  againft  a  debtor  in  me'  ,  ^^  '*  , 
Mfugg^  though  he  be  poflefled  of  heritable  property  in  waaaant 
)antry.     **  A  debtor's  being  ouTier  of  a  land  cftate  7at"iii 
s  not  prote£i  his  perfon  froni  diligence,  it  being  op-  ruo4. 
tal  to  his  creditors  wliich  diligence  to  ufe  ^.'^ 

s  debtor's  departure  from  the  country  is  the  peculiar  ^o^  the* 
d  inconvenience  provided  againft  by  this  legal  reme-  country  the 
has  therefore  been  doubted,  whether  the  debtor,  who  ed'aga^.' 
xn  arrefted  on  a  medltatiGne  fugdt  warrant,  and  is 
ed  on  caution  judicio  J!/li,  can  retire  to  the  fan£luary  ^•'?  ^°* 

•^  •'•^  ^  ^  /  under  cau* 

the  commencement  of  the  a£^ion,  without  occafion-  von  jyduh 
"orfeUure  of  the  bond  of  caution.    This  point,  which{^; 'f^j; 
D  one  occafion  been  debated,  though  not  decided^, ary? 


no  reafon  to  fufped  he  "  defenden  liable  to  the  purfucr  ia 

»quit  Scotland.    Watfon  ip-  **  damages  and  expencc*.** 
»  MoUyfon  (provoft  of  the         The    learned    reporter    remarks, 

ly  and  a  juftlce  of  the  peace),  '^  the  court  in  general  obferved,  that 

rarrant  to  imprifon  Laing ;  "  although  perhaps  no  one  of  the 

he  was  in   meditatione  fvg^t  *'  particulars  would  have  been  fuA* 

nded  foon  to  leave  the  king«  '*  cient  to  fubjeA  him,  his  conduft 

r  at  leafi  that  pmri  of  it ;  and  **  had,  on  the  whole,  been  fo  incau. 

ith  thereto.  "  tioui,  as,  in  a  proceeding  of  this 

kfire  of  the  petition  appeared  **■  Tort,  juftly  to  create  an  obligation 

been  granted  without  taking  **  to  make  up  the  lols.*'    Fac  ColL 
•  oath  as  to  the  amount  of       '  Obfenration  from  the  bench  in 

: ;  without  any  previous  cxo-  the  cafe.-»Dr.  Heron  againft  Captain 

1  of  Laing,  and  without  any  Dicklbn,  Dec  i6,  1773.    ^^^  ^^olL 

n  as  to  the  time  within  which  In  that  cafe  an  adion  of  damages  had 

ioo  was  to  be  commenced  been  brought,  chiefly  on  the  ground 

iiiiii.     Laing  was  confined  to  that  the  fummary  warrant  was  im« 

or  feveral  months.    No  pro-  properly  applied  for,  the  debtor  hav. 

ifnres,  however,  were  taken  ing  a  land  eftate  in  Scotland.    The 

for  fome  time  in  order  to  ob-  court  «  afibilzied  the  defender  from 

reUafe ;  and  it  even  appear-  «  the  procefs  of  oppreffion." 
was  inclined  to  prolong  his        b  Arrot  againft  the  Magiftrates  of 

prifiw  to  increafe  his  claim  of  Edinburgh,  17 

%  «  The  lords'*  found  "  the 

Dda 
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J  9«  ^  lately  much  divided  the  bench  *  ;  it  appearing  to  fome  of 
WAKRANT  the  judges  unreafonable,  that  the  privilege  of  fanQnanf 

tAyiomk 

ruGJi*  ^  Taiker  agllnft  Mercer,  Feb.  27,  tion.    The  cautioner  contended  dift 

X^02.  he  was  iottdcd  to  a  warrant  to  M^ 

Cautlo  dejudicioJifiif-^Tlit  cautioner  the  debtor  into  court,  as  required  bf 

forfeits  his  bond,  unlefs  he  produce  the  creditors;  and  the  debtor  muBt 

the  perfon  o^  the  debtor  in  fuck  a  tained*  that  as  ha  had  done  nodbim 

ftate  as  he  may  be  liable  to  be  attach,  to  forfeit  the  benefit  of  the  iaodnr 

ed  by  diUgence.  ry,  his  perfon  ibould  be  protcM 

Mrs.  Sufanna  Frances  Taikcr  raif-  from  the  diligence  of  his  ciefin% 

ed  an  a<ftion  for  payment  of  a  debt  both  enkis  way  to  the  court,an4il6 

againft  Richard  Mercer,  Efq.  an  Irifli  on  his  return  to  the  abbey, 
gentleman,   redding  in  Edinburgh,        The  court,  by  a  confiderable  ti^ 

apd  prefented  a  petition  to  the  ma-  rity,  ^foumdy  that  the  defender  Rk^ 

giftrates  of  Edinburgh,  fUting  that  ^  afd  Mercer,  by  retiring  todbeift* 

he  was  in  mtditaiwnt  fvgm^  and  pray-  «  bey,  could  not  liberate  himfetf  * 

ing  that  he  (hould  be  imprifoned  un-  «  his  cautioner  Mr.  Hotchkis  froB 

til  he  found  caution  de  judicio  Jip,  <*  the  effied  of  the  fecurity  abtsdf 

The  magiilratcs  refufed  the  petition ;  <•  granted  to  produce  him  in  oDor^ 

but,  on  a  bill  of  adrocation,  the  lord  «  in  terms  of  the  band  of  cantioo/ip 

ordinary  remitted  the  cauie  to  them,  «  didi  Jifii  at  the  purfuer*s  inftanrti 

inilruding  them  to  alter  their  inter-  «  and  therefore,  unlds  he  isprodf 

loctttor,  and  to  grant  warrant  to  im*  *<  ced  accordingly,  the  penalty  io  v 

prifon  Mr.  Mercer  until  he  found  <*  bond  muftbebcurred:  anddHtli 

caution  for  fix  months ;  and  the  court  <*  the  preient  queftion  betweOI  Al 

adhered  to  the  judgmeoc  of  the  lord  <<  purfuef  and  the  laid  Richard  Mtf" 

ordinary,  finding   th^t  the  caution  «  cer  and  his  cautioner,  no  V^ 

ihould  extend  to  the  adion  already  **  can  be  paid  to  the  circuoUbfce* 

brought,  as  well  as  to  any  that  might  <<  Mr.  Mercer's  being  booked  is  ^ 

be  brought  within  that  period.  «  abbey  as  aforeiaid  :  remit  td  w 

Accordingly  Mr.  Richard  Hotch*  *<  lord  ordinary  to  grant  wam8t»  ^ 

kis,  writer  to  the  fignet,  judicially  «<  the  inftaoce  of  Mr.  Hotcbki%  tt 

enaded  himfelf,  in  the  ufual  terms  at  **  bring  the  perfon  of  the  find  Ri^ 

ctfUtioner,  under  penalty  of  payment  **  ard  Mercer  from  the  iasdairr  ^ 

of  the  debt.  «*  to  court,  for  the  pmrpoie  wada/^ 

An  adion  for  this  purpofe  was  \a^  ^  ed  in  the  petitioo  given  into 

mediately  raifed ;  in  the  courfe  of  **  by  him ;  but  to  grant  00 

which  the  purfuer  called  upon  the  **  tion  agdnft  the  further  diQftfi' 

cautioner  to  produce  the  principal  ^  proceeding  at  the  infiance  eC  ti 

debtor,  in  terms  of  the  bond.    But,  **  purfuers;  and,  on  the  other  kifi 

in  the  mean  time,  Mercer  retired  to  **  to  grant  the  pra^^  of  the  pcdti> 

the  fanduary,  and  prefented  a  peti-  **  prefented  to  hit  lordfli^  by  C 

tion  in  his  own  name,  and  in  that  of  **  purfuer  for  the  i^prehcndiBg 

l)|i  cautioner,  far  a  perfooal  protec-  ^  the  faid  Richard  Mercer,  ia  t 
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floqld  be  afiefied  by  any  fuch  circumftances*  A  debtor,  un-       { 9. 
fa  caution  juiidofiJUy  might,  it  was  faid,  retire  to  the  ab-  4^^*!.^^*^ 
kfi  juft  as  he  could  fucceed  to  a  peerage,  or  acquire  a  feat  — m^ox. 
h  parliament,  without  a  forfeiture  of  the  bond  of  caution,  Ju^jf!' 
lUch  was  intended  folely  to  guard  againft  his  departure 
inm  the  country.  "^^ 

peerage. 

The  court,  however,  did  not  go  into  tliis  reafoning ;  but, 
tader  the  common  ftyle  of  bonds  of  caution,  <<  to  prefeat 
*  die  debtor  in  court,"  thought  the  creditor  intitleii  to 
bve  his  debtor  prefented  to  him,  as  liable  to  diligence  as  at 
Us  firft  apprehenfion,  and  to  recur  againft  the  cautioner, 
if  the  debtor  does  not  appear  perfonally,  whether  he  be 
vidun  the  kingdom  or  without  it,  or  if  he  has  done  any 
dung  in  the  interral  tp  render  his  perfon  lefs  fubje^  to  legal 
d%ncet 

But  this  is  peculiar  to  the  creditor  tp  whom  he  has  found  Mair  retire 
fcdi  caudon*     He  may  retire  to  the  fanftuary,  to  the  effc£l  [uary*a^o 
rf  avmding  the  diligence  of  his  other  creditors.     Accord-  **^***''  ^^^^* 
ingly,  in  this  fame  cafe,  the  court  had  no  difficulty  in  allow- 
iog  the  debtor  a  prote£^ion  to  fecure  him  againil  the  dili- 
pace  of  his  other  creditors,  in  going  to  the  court,  and  \x\ 

« 

ntmmng  again  to  the  (anAuary. 

Ant  one  juft  ice  of  peace  is  competent  tp  grant  thcfe  war-  gy  ^hom 
Qnts,  juft  as  he  can  grant  a  warrant  to  apprehend  a  felon  or  granted. 
keaker  of  the  peace.     ^'  Any  judge  ordinary,  or  even  par- 
*  &8,  may  feize  perfons  for  public  riots,  or  their  own  debt- 

*tBmi  therein  fpecifiedj  but  find  it  ''parties  to  this  proceeding,  rcferv- 

**  ■aeccflary  and    incompetent,    in  <*  ing  to  him  to  claim  the  privilege 

*  W/«te,  to  determioe  any  queftion  **  of  the  fanduary  agaiiul  them,  if  ho 

"Wtwccn  the  faid  Richard  Mercer  «*  (hall  be  fo  advifcd,  and  to  tlicm  ali 

'^^  hit  other  crcditon.  who  are  no  <*  objcdions  thereto,  as  accords.'* 

Pd3 
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^  9.  *'  ors  i/i  /£fiV  ^^  out  of  the  kingdom,  or  in  clear  cfidcooi 
^-Tr^ AK^-  "  of  ^l^cir  prcfcnt  going  about  the  fame  »•"  Any  infeiior 
^MEPx-  maeiftrate  can  grant  fuch  warrants  \  In  a  cafe  mentioiied 
ruo««  above,  the  arreftment  of  a  ftrangeri  in  virtue  of  the  wamflt 
Judge  ordi-  of  a  baron-bailie,  was  fuftained  <^.  Thefe  warrants  ait  att»  i 
""'^  granted  occaGonally  by  the  fuprcmc  judicatures  *.  I 


}  10.         Lord  Bankton  fays,  ''  this  remedy  of  fummary  warnut 

wARiANTs "  ^**^  "°'  ^  granted  to  a  foreigner  accidenUlly  in  dui 

*'  country   againft   another  ftranger  likewife    occaGcmaDj 

<<  here,  in  relation  to  debts  contraded  abroad :  it  is  for  the 

*  Stair,  book  it,  tit.  47,  {  23.  In  like  manner,  jufticet  of  peicei 

b  June  1727,   Barrowfield.     Tlie  though   incoa^>etcot  in  moft  ofl    '. 

lords  were  unanimouft,  that  upon  ap.  caufes,  grant  thofe  warranto 
plication  to  any  inferior  magiftrate.a        d  nth  March  X795.    Decree  fort 

debtor,  /ub  msditatione  fyga,  may  be  random  fnm  of  xoool.  had  beta  fn- 

fummarily  imprifoned,  though  it  had  nounced  againfl  a  widow  at  theis- 

been  previoufly  found  that  a  baron-  ftancc  of  hdr  hulband's  heir,  whtit 

bailie  could   not  fummarily  impru  Icged  that  flie  had  ufcd  impnptf 

fon.    Stair,  i8th  January  1678,  and  means,  during  her  hulband*s  indi^ 

Didionary,    voa    Meditationt    fugm  fition,  to  get  all  his  means  ioto  ber 

warrants.  pofFciiion.    As  Ihe  did  not,vhena- 

c  20th  July   1705,  Potts  againfl  amincd,  give  any  fatitfadory  xcsat 

Mitchvlfon.    Sec  Forbes  and  Foun-  of  the  money,  the  purfuer  prayed  the 

tainhall.  court  to  grant  a  warrant  for  costi- 

I'lie  ilatutc,  20t]i  Geo.  II,  cap.  43,  macy;  but  fome  doubts  arifingaiv 

commonly  c:illcd  the  Jurifdiciilion  ad,  the  competency  of  this  fiep,  the piftfi 

declare^!,  "  that  no  baron  (hall  have,  at  the  fuggeftion  of  the  court,  iddel 

**  cxcrLifc,  or  cnjcy,  any  jurifdidion  to  his  petition  a  prayer,  to  haft  her 

■<  in  any  crimiiial  caufe  whatfoever,  fccured  as  in  meiitattome  figM*   ON 

**  other  than  aflaults,  batteriis,  and  of  the  judges  entertained  fome dtiht 

**  finallcr  crimct."     But  a  magiflrate  whether  this  would  not  proceed  Otf* 

may  be  competent  to  grant  the  war-  properly  before  the  iheriff,  but  the 

rant,  who  is  not  competent  to  try  court  in  general  thought  the^fli' 

the  crunc.     The  caution  found,  is,  to  cation    competent,     as    the    parOCi 

appear,    not  before   the    magifbrate  were  before  them  at  any  rate;  *^ 

who  may  be  applied  to  in  the  fpur  the  purfuer  being  fwom  at  the  fr** 

©f  the  moment  to   grant  the  war-  of  the  table,  the  court  granted  th« 

rant,  but  before  any  competent  civil  warrant  of  incarceration,  wuJUiti^^* 
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^  neceffity  of  the  thing,  and  to  get  jullice  eaGIy  done  to  the      i  '^' 
^  people  of  each  coixntry  that  this  law  and  cuflom  is  intro-  waeranti 
"  diiced :  and  therefore  it  ought  not  to  be  extended  in  be.  "T/J  J** 

O  ONE  PO* 

"  lalf  of  one  ftranger  againft  another  foreigner,  uho  mud  reignee 

"apply  to  the  judges  of  the  place  where  another  refides;  amothie. 

"  and  to  do  otherwife  would  be  a  great  difcouragemcnt  to 

"  commerce  and  freedom  of  trade  ;  and  for  the  fame  rea-  ^-ord  Bank- 

"  fim  fiimmary  arreftment  ought  not  to  be  allowed  of  fuch  n^on.**^ " 

"  ftnnger's  eScSts  at  the  fuit  of  another  ftranger,  cwtnjum 

**  f^£8i<mis  Jundanda  caufa^  till  he  find  fuch  caution  in  or- 

'*  der  to  found  an  action  ;  upon  the  dependence  of  which  a 

^  legular  arreftment  may  be  ufed,  unlefs  it  is  for  a  debt 

**  oontra£ted  here  ;  in  which  fenfe  alone  I  can  take  the  cafe 

'*  coUeAed  by  Fountainhall  to  the  above  tfkCt  *. 

Ko  fuch  excIuGon  of  foreign  creditors  was  fan£lioned  by 
^  authority  of  lord  Stair,  nor  has  been  repeated  by  Mr. 
Erikine.  The  obfervation  indeed  feems  equally  irreconcilable. 
to  die  deciCons  of  our  courts,  and  the  principles  of  general 
law. 

For,  fajl^  lord  Bankton  himfelf  admits,  that,  as  ftated  j,t,  Stran- 
^abo?e,  ftrangers  here  tranfiently,  may  on  that  ground  aloi 


arrefted. 


*  Fcbraarf  1684,  Arnold.    ''  Mr.  **  found,  after  a  great  debate,  that, 

**  Scoohr,  fa&or  in   Rouen,    being  <*  before  he  can  remove  his  money, 

**  deceafed,   Thomas    Young,   mcr-  **  he  behoved  to  find  TJiomas  Young 

**  chant  in  Edinburgh,  being  creditor  "  caution  juJicioJif.i  et  judicaium  folvt 

"  to  him,  did,  by  a  fpccial  deliver-  «*  in  Scotland,  for  what  ex  cGirjentu  he 

"  ace  of  the  lords  upoD  a  bill,  arrcCl  "and  Scoular,  his  cor.jundl,  Hiould 

"  ill  kit  (0cds  and  monies  owing  to  **  be    found   debtors    to    him/' 

**  ^  ID  Scotland.     Monficur  Ar-  "  Though,  in  ftridl  law,  aHor fequitur 

**naald,^ho  was  partner  wjh  Scou-  ^*-fvrum  rci ;   and  Young,  if  lie  had 

"  br,  offers  to  draw  his  part  of  the  "ought   to   crave  againfl   Aniauhly 

*'cffeds  oat  of  Scotland:    Th(;ma9  "  (liould  purfue  him  in  France;  but 

Young  Of  polled  it."*—**  The  lords  **  iytiui  ijl  incumhcre  rci  quajp  ['crfunxJ'^ 
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$  xa     be  arrefted  by  any  bhabitant  of  the  country;    S 
w  "reant*  *"^^^^»  arc  the  natural  and  primary  objcAs  of  ( 
rants,  which  are  only  by  analogy  extended  to  n 
who  are  fufpe£led  of  meditatiofug^» 


i— ir  TO 

ONK  PO- 
REIOKSR 
AGAINST 
ANOTHtR. 


VV 


Thus  lord  Bankton,  after  ftating  the  general  princ 
ftrarigers,  fays,  *'  the  fame  neceffity  authorifes  fumn 
<<  rants  againft  inhabitants  who  are  in  medUatione-j 
<<  fufpe£led  to  be  upon  flight*."  In  like  manner, 
denftone  obferves,  ^^upon  the  fanu  principle  fummary 
^<  are  authorifed  to  commit  inhabitants  of  this  cou 
<f  are  in  meditatione  fuga  ^."  And  the  fame  thing  a 
obtain  in  thofe  parts  of  the  continent  where  the  ii 
ty  of  fmall  dates,  independent  of  each  other,  brc 
branch  of  jurifprudence  to  early  maturity  ^« 

Accordingly,  in  a  variety  of  cafes,  very  keenly 
debated,  nothing  s^ppears  to  have  been  thought  qu 
but  the  nature  of  the  caution  whicb  ftrangers  flic 
whether  Judicatum  fohif  or  onlj  judicigji/li^. 

A  STRANGER  Qiay  bc  able  to  fatisfy  the  court  tl 
no  intention  of  quitting  the  country ;  or,  in  otfa 
may,  by  argument  or  evidence,  remove  the  natural 
tion  of  his  intended  departure  which  lies  againf 
ilranger.  This  may  have  been  one  ground  of  tb 
in  the  cafe  of  Lechmere,  which  the  reporter  thus  i 


>  Ibid.  cius  De  jure  fiftcndi,  c  n 

b  MS.  voci  Bail.  he  proceeds  to  explain  in 

<^  This  we  learo  from  an  author,  the  fame  procedure  may  I 

"who  treats  the  fobjed):  exprefsly.—  againft  ^  citizen. 

Jgitwr  ^ui  bona  •od  ptrfonam  alicuius  d  Rae  againft  BeUaoi] 

Jtjieri  vel  arr^are   intendit,  ohfervare  1 763;  Harris  againft  lid 

dehtt  prindfio  quod  non  nift  foretifts  et  March  I755»     Fac,  CoU, 

extramusjijiivdarrejiaripotjl,     Pcc- 
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^  A  WAmAiMT  may  be  iflued  by  one  foreigner  againft  an-      i  ^^ 

^  other  as  in  fne£tationeJug£,  but  not  unlefs  the  judge  be  wakramti 

^  fitisfied  tbfri  are  rea/insbie  grounds  fir  the  a^lication*.**^^''^^^ 

EEIGNBK 

*Jiinc3,  I797>Saidamorc  andhii  fore  the  depute  mayor  of  Bath,  in  ^^aimst 

ytomift  againft  Lechmcre,  tenns  of  the  petition,  and  a  mandate  I 

Me£tath  fug€» — ^A  warrant  may  to  his  two  attomies  in  Scotland.  One 

be  iflbed  at  the  inftance  of  one  fo-  of  the  attomies  made  oath  before  the 

rdgiier  againft  another,  as  in  medit^  iherifT,  *<  that  the  deponent  is  cre- 

timfrgm^hutnot  nnlefs  the  judg^  be  ^  dibly  informedi  and  believes  in  hit 

i&dded  that  there   are    reafonable  "  confcience,  that  the  within-defigq* 

CRMmds  for  the  application.  **  ed  Edmund  Lechmere  is  im  wuJita^ 

Edmund  Lechmere,   an  Englifli.  **  thne  fig^tf  and  aboat  to  leave  Briv 

ftjyi,  cmbarrafled  in  hb  circmnftan-  **  tain,  in  order  to  avoid  payment  of 

CO,  came    to  Scotland,  and   hired  *<  the  debt  mentioned  in  the  peti- 

losings  for  a  ye^,  in  the  abbey  of  «<  tion.**    The  fheriff  ordered  Lech* 

Holyroodhoufe.    After  he  had  been  xuerc  to  be  brought  before  him  for 

tea  or  eleven  months  there,  a  peti«  examination.     Mr.  Lechmere  having 

tioo  wasprefented  to  the  ihetiff-de«  been  accordingly  apprehended  xvitbm 

Ftte  of  Edinburgh,  in  the  name  of  ow  the  prccinds  of  the  abbey,  he,  in 

Heory  Blackford  Scudamore,  of  t)ie  his  declaration  before  the  iheriff,  ad- 

ftunty  of  Somerlet,  and  his  atton^ies  mitted  the  authenticity  of  the  dociu 

'■^  Scotland,  Hating,  that  Mr.  Loch«  ments  of  debt  produced,  and  the  fub« 

^f^at  owed  a  large  fum  by  bond  and  fiilencc  of  the  debt;  but  faid  he  had 

fitud  account  to  Scudamore:    that  good   defences  againfl  payment   of 

^4r.  Lechmere  had  left  England,  in  part  of  ic,  and  denied  any  intentioi| 

order  to  avoid  the  diligence  of  his  gf  leaving   Scotland.     The   iheriff 

^''icdiiorsi  and  that  **  the  petitioners  granted  the  warrant;  but,  **  in  ra- 

^  late  good  reafon  to  believe,  and  <«  fped  of  the  magnitude  and  nicety 

^  do  verily  believe,"  that  he  will  «  of  the  cafe,**  fuperfeded  the  exccu* 

l>Vwife  leave  Scotland, «  in  cafe  any  tipn  of  it  for  a  few  days,  that  Mr, 

**  iadnatioo  or  notice  ihall  be  given  Lechmere  might,  if  fo  advifed,  ^PP^y 

*'  to  him  of  the  intention  ^  the  pe.  to  the  CQurt  of  ieflion ;  imd,  in  the 

^  tidoners  to  proceed  or  purfue  any  mean  time,  authorifed  the  officers  of 

**  fteps  againft  him  for  the  recovery  court  to  keep  him  in  lafe  cuftody.  A 

^  of  the  aforeiaid  debt."    The  peti-  bill  of  advocation,  with  the  whol^ 

^'fliBen  therefore  prayed,  that  Lech-  proceedings,  waf  ordered  to  be  print- 

Hoe  ihould  be  imprifoned  till  he  ed,  and  wa^  reported  by  the  lord  or«i 

^^^  find  CKMWxjndichf^i,  in  any  dinary  on  the  bills. 
'^KA  for  the  debt  to  be  brought        FUaded  for  Lechmere— A  warrant 

'pinft  him  vrithin  fix  months.  Along  againA  a  party,  as  in  meditation  Jugm^ 
with  the  petition  there  were  produ.  is.  not  competent  at  the  inilance  of 
^  copies  of  the  bond  and  fitted  ac-  one  foreigner  againft  another  fop 
toont,  an  affidavit  by  Scudasncre  bt>    debts  conua^cd  abrotid^    (6ch  D> 
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f  lo.     No  other  ground  dt  lead  can  be  difcorered  on  which  h  can 

iMART 

WABRANTS 


soMMART  ^^  reconciled  with  cafes  decided  both  before  and  after  it; 
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ONB  ro- 

KKIGNER 
AqAINST 
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particularly  thofe  of  Jouett  and  attorney  againft  Woolef 
and  Maidmant'i  and  Tafker  againft  Mercer''. 


Thb  cafe  of  Wooley  and  Maidment  had  occurred  tk 
Point  de.  fefiion  before  that  of  Lechmere.  The  court,  in  that  cafe,  fcrj 
court  in  the  maturely  confidered,  and  deliberately  decided,  the  abftrafi 
^"^  °^  point.  There,  no  doubt,  the  original  application  had  ftated 
and  Maid-  that  Wooley  and  Maidment  were  fwindlers,  and  crafcd  a 
'^'^  fearch  warrant  for  difcovering  if  they  had  any  of  the  crea- 
tor's goods  along  with  them ;  but  none  fuch  were  difcover- 
ed.    The  allegations  were  not  authenticated.    Woolej  and 

cember  17751  ^^^^  againft  Canni-  fort  it  an  extraordinary  remedy,!' 

chael.)     Befides,  the  party  applying  ought  in  no  caTe  to  be  granted  mji 

ought,  in  addition  to  bit  oath,  that  caufifgniti.    By  this,  howercr,  itii 

he  beiicTce  the  debtor  means  to  leave  not  meant,  that  the  jiidge>  bcftci 

the  kingdom,  to  exhibit  feme  reafon-  granting  it,ooght  to  allow  a  pntid 

able  grounds  for  his  fufyicion.   (loth  the   oppofite  averment!  of  ptrtia{ 

December  1787    Laing  ag;;inft  Wat-  but  that  the  creditor,  in  additioBti 

fon  and  Molliron) ;    and  none  fuch  his  oath  of   credulity,  flioold  flttt 

have  been  offered  in  the  prcfcnt  cafe,  fome  probable  reafon  for  fafpeAiiC 

^n/rtfr^rf— There  fct  ms  no  good  that  the  debtor  means  to  leivc  tfcs 

groufd  for  a  diftin<ftion  in  this  par-  kingdom  }  and   he  queftioD  is,  «k^ 

licular  in  favour  of  foreigners.    In-  ther  any  fuch  appears  in  the  prefix 

deed,  the  law  in  fome  degree  conii-  cafe. 

ders  foreigners  to  be  always  in  medi-  A  majority  tf  thejmiget  tkc&giitt^ 

tatione  ft/gee,  and  therefore,  in  tijc  ad-  mt  Mr.  Lfcbmer*  h^  cime  tt  Sallmif 

mhaity    court,    cautiotj     is   required  6ave  the  benefit  •/  the  fan&marjyvkr^ 

from  T.hem,  not  only Jut/icio  ffi^  but  be  bid  bind  lodgings  by  tbe  yi^r,  An 

judicatumfolt/i.   In  this  cafe  the  whole  %vas  ho  rcnfou  to  fyppofe  be  metnl  if^ 

circumftanccs  lupport  the  oath.  prive  kimfHf  of  thmt  beneft  byit^ 

Offerved  on    tbe    bencb — The    court  the  kirgdom, 

were   much    divided    in   opinion   in  The  lords  rem- tted  to  the  lord  sf- 

the  cafe  of  Scot  againft  Carmichael,  dinary,  ro  remit  to  tiie  fherif,"  ^ 

-which,  at  any  rate,  from  the  pei  iod  "  inftruAions  to  fet  the  adf ocat*  •^ 

Mr.  Lechmere   has  refided    in   this  •*  liberty."    Fac.  ColL 

country,  was  very  different  from  the  *  1796.    November. 

prcfcnt.    But  as  a  warrant  of  this  b  a7th  February  i8oa.    Ftc.  Co*' 

4     • 
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ibidmctttf  on  the  other  hand»  maintained^  that  they  had      f  xo. 
wae  to  Scotland  on  a  pleafure  jaunt  for  the  benefit  of  Mrs.  wAmtANTi 
Maidment's  health.    On  that  date  of  the  fa^  the  creditor— >'  ^^ 

ONB  FO« 

joined  ifiiie  with  them  as  to  the  law,  viz.  his  right  to  a  fum-  rbignbi. 

oury  warrant  againft  them  as  Jhrangers  here  tran/iently^Jine  ^^q^b J|^» 

mm$renumen£^  till  they  found  ozuAonju^doJi/H.  This  ab- 

Bnft  p<xnt  alone  was  confidered  and  decided.    The  courts 

indeed,  muft  have  deviated,  no  lefs  from  their  uniform  prac« 

tioCi  than  from  obvious  propriety,  had  they  paid  any  regard 

to  loofe  allegations  on  either  fide,  unfupported  by  evidence* 

The  decifion,  though  pronounced  by  a  very  great  majority^ 

ins  not  unanimous.     A  learned  judge  even  maintained,  that 

die  do£brine,  that  any  foreigner,  however  refponfible  at  home^ 

could  be  fummarily  apprehended  the  moment  he  fets  a  foot 

in  Scotland,  till  he  found  caution  to  anfwer  in  our  courtSu 

vould  not  only  be  contrary  to  the  intereft  of  trade  and  ma- 

nnfiiQares^  biit  a  reproach  on  the  law  of  the  country,  and 

»  oocaCon  of  much  hardlhip  and  inconveniency.     How-* 

Cfer,  the  court  in  general  viewed  the  law  as  above  laid  down* 

In  particular,  the  bte  lord-juftice-clerk  Macqueen  expreffed 

Umfelf  very  decidedly  in  favour  of  the  judgment  of  the 

cout,  which,  moreover,  has  Cnce  been  farther  fan£tioned 

by  the  decifion  in  the  cafe  of  Talker. 

iiCONDLr. — If,  then,  a  foreigner,  here  tranfiently,  may  ie  %d/y.  To  » 
(Tfi^ttf,  it  fcems  to  follow  neceffarily  that  he  may  arre/l.  foreigner, 
tf  our  courts  iiTue  warranfs  agaifift  him,  they  muft  do  fo 
^^inally  at  his  infiance.     Even  at  an  early  period  our  courts 
'Me  no  fuch  invidious  diftinftion  )xX,w\3X foreign  and  native 
^^tors. 


Thus  **  arreftment  was  granted  by  the  lords  at  the  in- 
ftance  of  an  Englifhman  upon  the  goods  of  another,  nei- 
ther of  them  being  in  the  country  animo  refnanendi,  found- 
ed upon  bonds  made  in  England^  not  bearing  any  condi- 


ci 


k 
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tuMMAjiT  "  *^^°  o^  payment  to  be  made  in  Scotland  */*   Thb  cafe 
wAKAAMTiiates  to  the  arreftment  of  goods;  but  it  depends  upon  ^ 
ONK  ro.     izTCit  principle  with  the  other ;  and  lord  Bsmkton's  opii^ 
BKioNKft    gQgg  ^Q  jjQ^  equally.    In  either  cafe,  it  b  in  view  t< 

4iioTBui?a  jurifdidlion.  Accordingly,  at  a  very  early  period  it  wa& 
cided,  that  a  ftranger,  as  well  as  a  native,  might  arreft  a 
reigner  in  any  of  the  boroughs  ^«  And  in  the  difierent  c 
already  mentioned  ^,  the  purfuers,  as  well  as  defenders^ 
foreigners ;  which  train  of  decifions  refts  on  this  found  pij 
dple^  that  judges  do  not  difpenfe  juftice  as  a  matter  af  ij 
vour,  but  whenever  they  have  jurifdidiion  are  bound  to  er< 
ercife  it  at  the  motion  of  any  perfon,  whether  foreigner  txt 
native,  who  has  it  in  his  power  to  fix  a  furum^  by  fecuiing 
the  defender's  perfon  or  property  to  render  ^  decree  cfeo 
)ttal« 

The  (ame  principle  affords  an  anfwer  to  another  queftic? 

Sommary    that  fometimes  arifes  where  fummary  wanants  are  appU^ 

J^tyto^^  for  againft  foreigners,  namely,  whether  it  is  not  enough  '^ 

a(»pear  in     find  caution  to  anfwer  in  their  native  courts.    The  court  ^ 

traruT^    feilion  feems  to  have  decided  one  cafe  upon  this  principle 

but  it  was  a  very  particular  cafe.    The  ftranger,  an  En^ 

lifliman,  when  arretted  in  Edinburgh,  on  the  meditatmifu^ 

warrant,  had  taken  his  paiTage  at  Leith  for  Newcafile,  9 

order  to  return  home  to  Morpeth,  in  Northumberland,  whe^ 

he  had  an  eftablifhed  bufinefs,  which  his  wife  was  cqndu^ 

ing  in  his  abfence.     But  this  decifion,  ftrong  as  the  ci^ 

cumftances  were,  met  at  the  time  with  much  oppoGtior: 

and  has  not  been  approved  of  fince.    Accordingly,  the  com 

did  not  think  itfelf  at  liberty  to  pay  any  regard  to  propote 

repeatedly  made  by  Meflrs.  Wooley  and  Maidment  to  im 

« 

^  Haddiogton,  Dec  z6io;  ElveU  gainflLidderdaleJoDettagainflW-*^ 

i9Htra  Vernon.    Did.  vol.  i,  p.  329.  ley  and  Maidment,  Taikcr  a, 

b  Robertfon  againft  Bell,  Z3th  Ja.  Mercer, 
fevary  1676.  Qosford.  d  Scot  againft  Cannichael,  6th 

^  Rae  againft  Bellamie,  Harris  a-  cembcr  1775.    Fac  ColL 
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:aiilion  to  return  to  England,  or  to  allow  themfelves  to  be      §  !•• 

8UMMAR 
WAKKAHTI 


coodttfied  thither  under  the  charge  of  one  of  the  macers       ^^^^ 


or  officers  of  court.  The  creditors  did  not  agree  to  thofe 
popo&ls ;  and  the  court  was  of  opinion,  that  however  equit« 
aUe  the  propofals  might  appear,  they  could  not  compel  the 
creditors  to  clofe  with  them«  The  creditors  had  taken  the 
trouble  to  fix  a  forum  here  againfl:  their  debtors ;  and  the 
court  expreJBTed  themfelves  very  clearly  of  opinion  that  it 
voold  be  going  quite  out  of  the  fphere  of  judges  to  deprive 
them  of  that  (whether  real  or  imaginary)  benefit^  and  to  en* 
tor  mto  any  fuch  trania£lion  as  propofed. 


CHAP.  III. 


•tNERAL 
JIMW9 


f)f  Remedial  yustice,  er  the  Ponvers  and  Duties  of  MagUtrs^^ 

when  tie  Peace  has  been  brdten. 


%  t.       I.  ^X  TTH^^  ^^  peace  is  broken,  there  arc,  as  we  ha^ 
V  V    already  feen,  certain  duties  incumbent  on  mag 
ftrates,  conftables,  and  indeed  on  all  the  lieges,  who  ai 
bound  to  ufe^^their  refpe£live  endeavours  for  allaying  anydi 
turbance  that  has  taken  place,  or  preventing  the  accor 
pliihment  of  any  attempt  to  commit  robbery,  murder^ 
other  unlawful  a£l.    Thofe  duties,  and  panicularly  the 
traordinary  jurifdiflion  for  that  purpofe  conferred  on 
giftrates  by  the  riot  a£t,  have  been  already  confidered* 
befides  quelling  the  difturbance,  or  preventing  the  ace 
plifliment  of  fuch  deGgn,  it  is  farther  neceiTary,  by  the 
nifliment  of  the  delinquent,  to  deter  him  and  odiers 
any  repetition  of  the  like  attempt.   Tlic  fecuring  delinc 
for  this  purpofe,  taking  their  precognitions,  and  othei 
preparatory  to  a  trial,  particularly  belong  to  juftices  of 
and  other  inferior  magiftrates,  whofe  extenGve  and 
tant  jurifdi£lion  in  thefe  mattersi  we  now  proceed  tc 
der  in  feparate  feCtions* 
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n.  Seafdi»wamnt8|  though  little  noticed  in  our  books^      f  <• 
oocur  daily  in  praAice,  and  often  create  dangeri  as  well  as  "AMAWTf 
lifficultji  to  the  magiftrate^  who  is  not  verfant  in  bufinefs. 

Hegxtlarlt,  a  fearch- warrant  is  granted  upon  the  procu-  Upon  whit 
ator-fi(cal'8  application,  or  the  priratc  party's,  with  the  con~  i^L^udl 
9tdrfe  of  the  procurator-fifcal.    However  fuch  concurrence 
ft  not  indifpenfible.    That  officer  may  not  be  on  the  fpot ;    . 
le  may  refide  in  a  diftant  part  of  the  county,  or  be  from 
kome  at  the  time  ;  and  thofe  afiairs  do  not  admit  of  delay. 
[*hough  the  fearch-warrant  may  be  granted  on  the  party^s 
sgned  information,  yet  it  may  be  proper  to  take  his  oath  as 
to  the  reality  and  grounds  of  his  fufpicion,  and  the  particu- 
1*31  places  which  he  wiflies  to  be  fearched.    This  precaution 
ra  particularly  advifeable,  if  the  party  himfelf  does  not  fub- 
i^be  the  application,  but  his  man  of  bufinefs  only.     How- 
ever, though  extremely  proper,  it  cannot,  in  our  pradice,  be 
laid  to  be  indifpenfible,  as  it  feems  to  be  in  the  EngUfli  *• 

« 

Ant  one  juftice  of  peace,  or  other  magiftrate,  may  grant  whonuy 
*  Warrant  to  fearch«    The  warrant  ought  to  be  dated,  and  if^*"*- 
^n(t  be  fubfcribed  by  the  magiftrate  in  whofe  name  it  runs,  -        ,^^ 
tt  fhould  alfo  bear  his  defignation,  and  the  county,  as  well  wamac 
^  fpecial  caufe  for  which  it  is  given ;  which  formalities* 
bowever,  excepting  only  the  magiftrate's  fubfcription,  caa- 
KiQt  be  faid  to  be  abfolutely  indifpenfible  to  the  validity  of 
tihe  warrant  ^, 

The  warrant  mnft  be  particular  as  to  the  place  or  places 

to  be  fearched.     General  warrants  to  fearch  all  fufpefled 

pUces,  are  reprobated  both  in  the  Englifli  and  Scottifli  law. 

Thus  lord  chief- juftice  Hale  fays,  a  general  warrant  to  fearch 

fo  felonies  or  ftolen  goods  is  not  good  ^. 

*  Home,  voL  iii,  p.  is:^  <  H,  PI.  93, 

b  Ibid. 
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^9.  Hawkins  fays,  **  I  do  not  find  any  good  authoritj  ddta 

LSCH- 
tTAKRANT. 


81ASCH-  ^ ,,  jufticc  can  juftify  fending  a  general  warrant  to  fesrchili 


<^  fufpe^led  houfes  in  general  for  ftolen  goodsy  becauie  fnch 
^<  warrant  feems  to  be  illegal  in  the  rery  face  of  it ;  for  it 
^^  would  be  extremely  hard  to  leare  it  to  the  difcretion  of  t 
^*  common  officer  to  arreft  what  perfons^  and  fearch  irittt 
^<  houfes,  he  thinks  fit ;  and  if  a  juftice  cannot  legally  goot 
**  a  blank  warrant  for  the  arreft  of  a  fingle  perfon,  leaYing 
^^  it  to  the  party  to  fill  it  up»  furely  he  cannot  grant  fiich 
^  general  warrant,  which  might  have  the  efieO;  of  an  him* 
*'  dred  blank  warrants  *•" 

Again,  lord  chief-juftice  Hale  exprefies  himfelf  thus:  ^I 
^  do  take  it,  that  a  general  warrant  to  fearch  in  aiSfa^e£U 
*'  ed  places  is  not  good ;  but  only  to  fearch  in  fuch  particii- 
^'  lar  places,  where  the  party  affigns,  before  the  juftice,  his 
^^  fufpicion,  and  the  probable  caufe  thereof;  for  thefe  war* 
^^  rants  are  judicial  afis,  and  muft  be  granted  upon  exami« 
«*  nation  of  the  faa  V 

When  And  therefore,  he  fays,  thofe  general  warrants  dofmanti 

^'^^^      which  are  made  before  any  felony  committed,  arc  not  jofti- 

crime  jbe     fiable ;  for  it  makes  the  party  to  b^  in  efie^  the  judge ;  and 

therefore  fcarches  made  by  pretence  of  fuch  general  war* 

rants,  give  no  more  power  to  the  officer  or  party,  than  what 

they  may  have  by  law  without  them  ^« 

Warrant  "^  SEARCH-WARRANT  to  break  open  the  doors  of  any  man's 
to  break  houfc  to  fearch  for  a  felon,  of  for  ftblen  goods,  cannot  be 
open  oort.  gy^nt^j  upon  a  bare  furmife }  and  it  would  be  full  of  in- 
convenience, that  it  fliould  be  in  the  power  of  any  jufticc  o£ 
the  peace,  being  a  judge  of  record,  upon  a  bare  fuggeftioni 
to  break  the  houfe  of  any  perfon,  of  what  ftate,  quality,  or  ic^ 
grec,  foevcr,  either  on  the  day  or  night  upon  fuch  furmifes  ^' 

*  a  Hawk.  81, 84*    BiuH^  Search.       ^  Hak's  Hift.  156.    Bora. 
Warranu  ^  Ibid. 

d  Gokcg  4  Ib£L  Z777.    Bank 


i 
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OTg  in  cafe  of  a  complaint  .and  oath  made,  that  ftolcn  5^^^*^. 
Is  arc  fufpe£ted  to  be  in  fuch  houfe,  the  jufticei  when  he  warrant. 
earned  the  caufe  of  fufpicion,  may  grant  a  warrant  to 
ti  in  thofe  fufpe£ied  places  mentioned  in  his  warrant ; 
to  attach  the  goods,  and  th^  party  in  whofe  cuflody 
ire  fo^d,  and  bring  them  before  him,  or  fome  other 
L.>  that  he  may  give  an  account  how  they  came  into  his 
ten  I  and  farther,  abide  the  order  of  law  ^. 

ip  by  22  Geo.  Ill,  c«  58,  on  complaint  made  on  oath 

B  one  juilice,  that  there  is  reafon  to  fufpedl  that  ftolen  Sf*"^» ''™ 

virtue  of 

i  are  knowingly  concealed  irv  any  houfe  or  place,  he  22  Geo.  Ill, 
by  bis  warrant,  caufe  fuch  houfe  or  place  to  be  fearch-  ^'  ^^' 
I  the  day-time  i  and  the  perfon  knowingly  concealing 
Aolen  goods,  or  in  whofe  cuflody  the  fame  (hall  be 
if  be  being  privy  thereto,  (hall  be  deeyied  guilty  of  a 
BOieanourf  and  may  be  brought  before  any  juilice ;  and 
mvi^iion,  may  be  puniihed  by  fine,  imprifonment,  or 
ping,  as  the  quarter  feflions,  (who  are  empowered  to 
nch  offenders)  or  any  other  court  before  whom  he  iliall 
ki,  fliall  think  fi^  to  inflid. 

ARCH-WaH&ants,  by  particular  (latute,  in  the  cafe  of 
icymen  abftrading  materials  of  their  work^  will  fall 
:  prpperly  to  be  noticed  afterwards. 

HE  warrant  ought  to  be  direfled  to  the  conftable,  or  J°  ^^ 
r  known  officer,  and  not  to  any  private  perfon,  though 
party  may  very  properly  accompany  the  officer,  and  affid, 
^ttfe  he  knows  his  own  goods  ^. 

^vtH  refpeA  to  the  time  of  granting  fearch- warrants.  Search,  i» it 

*^  6  5  in  the  day. 

time  only  { 

Hak>*'HifL  Xij,  150.    Burn,       t>  %  Hales'  HilL  xji.   2urn,A/v0. 
'UiFwanaat  tern* 

f9l.L  Ee 
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RCH-     lord-chicf-juftlcc  Hale  obfervcs,  that  it  is  convement  f^^ 
WARRANT,  warrants  do  require  the  fearch  to  be  made  in  the  day-tir^ 
and  thoughi  his  lord(hip  adds  *|  **  I  will  not  affirm,  that  ^l]^ 
*^  are  unlawful  without  that  reftri£lion,  yet  they  are  ^^^ 
*'  inconvenient  without  it ;  for  many  times,  under  pret^na 
^'  of  fearches  made  in  the  night,  robberies  and  burglariev 
**  have  been  committed,  and  at  bed  it  creates  great  difturb- 
"  ances."     However,  in  cafe  not  of  probable  fufpicion  otr* 
ly,  but  of  pofitive  proof,  it  is  fometimes  right  to  execute  tite 
warrant  in  the  night-time,  left  the  offenders  may  hare  re« 
moved  with  their  goods  before  morning  **. 

^^'^swr^"^     On  the  return  of  the  warrant  executed,  if  it  appear  the 

of  peace  do  goods  were  not  ftolen,  they  are  to  be  reftored  to  the  poflef- 

vn^  the     ^ .  jf  jf  appear  they  were  ftolen,  they  are  not  to  be  dcliicr- 

coTcrcd  ?     ed  to  the  proprietor,  but  depofited  in  the  hands  of  the  (be- 

riff^  or  conftable  ;  in  order  that  the  party  robbed  maj  pro- 

ceed,  by  indicting  and  convi£ting  the  ofender,  to  have  it- 

ftitution  ^. 

If  the  party,  in  whofe  Cuftody  the  goods  are  fc^ond,  bd 
fufpe£led  to  have  been  either  guilty  of  the  theft,  or  in  the 
Icnowledge  of  the  goods  being  ftolen,  he  muft  be  committed 

If  aolen      ^^^  ^^^ '  ^^  ^^  ^^^  ^^^^  ^^  thief,  in  the  other  as  refetter* 

but  not  bv  If  he  appear  not  to  have  been  in  the  knowledge  that  the 

t  cp»"y     goods  were  ftolen,  he  cannot  be  committed  for  trial;  tat 

may  be  bound  over  as  a  witncfs  again  ft  the  perfon  fifow 

whom  he  got  them.     If  it  appear  the  goods  were  not  ftokni 

he  muft  be  difcharged  ^. 

The  mode  of  executing  the  warrant,  and  When  doors 

a  a  Hales'  Hill.  151.  Burn, «/ *».        «  ^  Hales'  Hifl.  151.  Burt,*'*^ 

tent,  cem, 

b  Barl.vofrScarch-warranL  Burns,        d  a  Hales*  Hiil.  xja.  BorOi*'**' 

cd  ^ocemm  cem. 
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f  not  be  brokea  open,  have  b^en  sdready  confi-  ^kakoh 


•KAKCH- 


s  Tery  important  fubje£l  of  the  taking  the  perfons  ^i^kk^st. 
:nt8;  in  order  that  fecurity  may  be  had  for  their 
16  the  charge  that  (lands  againft  them,  has  ai- 
ry in  party  under  our  View,  in  confidering  the  du- 
(lables.  Here^  however,  it  again  ocicUrs  as  the 
f  conftables  and  other  officers  excluflvely,  but  of 
them.felves,  who,  befides  their  peculiar  powers^ 
of  their  officers  alfo ;  and  ixloreoyer  bf  private  in* 
kewife,  whofe  aid  they  may  require,  or  who,  with- 
der,  or  the  prefence  of  aiiy  magiiln^te,  may  have 
iritnefles  of  the  hGt.  An  arreft  thus  may  take 
r  with  or  without  a  warrant* 


Lice  of  peace,  (heriff,  or  other  magiftrate^  even  a^^^^H- 

:^y  feeing  a  felony,  a  riot,  Or  other  breach  of  warrant. 

committed  in  his  prefertce,  or  having  certain  in- 

frbm  thofe  who  witneffi:d  it,  may,  in  his  own  Magiftntet 

irehend  the  oiTender.    The  powers  of  conllablesj 

tors  of  the  peace,  to  arreft  without  any  warrant,  ^ffi^^^'** 

already  explained.    The  duty  and  power  of  pri- 

ns  cannot  be  laid  down  with  fuch  precifion  and 

i  could  be  wifhed.  However,  we  may  fafely  ftate, 

e  cafe  of  any  feloiiy,  fuch  as  murder,  robbery,     . 

ingerous  woiindj  private  individuals  who  happen  to  dividuals. 

or  have  certain  information  of  the  crime  from 
faw  it  committed,  may,  and  indeed  are  bound,  to 
)fiender8j  who  might  other  wife  efcape  ^.    In  Eng-  jSnghlh 
1  perfons  who  are  prefent,  when  a  felony  is  com* 
or  dangerous  wound  given,  are  bound  to  appre* 

.  8;  f  3  arid  5.  cffwiSb  of  triall  and  fcoccDce.     Hume, 

en  of  &  baron-bailie  a^    vol.  iii,  p.  ui. 
to  Geo.  II,  only  to  the       ^  Ibid.  p.  xx;. 

£e2 
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icsT      ''  htni,  the  oflfender,  on  pain  of  being  fined  and  i 
«  for  their  ncgleft »." 


ARftCST 
—  WITH- 
OUT A 
WARRANT. 


"  What  may  be  the  privilege  of  a  prirate  pci 
'^  probable  fufpicion  only  of  a  felony^  or  inform 
<*  from  others,  and  efpecially  in  any  purfuit  whic 
^^  carry  on  out  of  the  prefcnce  of  his  informei 
^'  more  delicate  inquiry,  and  one  in  which  I  wii 
''  ture  to  affirm  any  thing  in  his  favour,  having  i 
'*  wards  it  from  either  the  authority  of  books  oi 
"  fions  of  the  court  **." 

Private  in-      In  the  cafe,  again,  of  an  affray,  or  other  leffcr 

can^  they*    ^J^  private  pcrfons  do  not  feem  to  enjoy  the  fan 

arrcft  af-     Without  any  warrant,  they  may  interpofe  to  qat 

petty  delin-  reftrain  the  offenders,  that  the  king's  peace  ma] 

queutt.       ^^^  ^f^^  ^g  affray  is  ended,  they  cannot,  witho 

rant,  arreft  themS     Indeed,  this  arrefting,  w 

warrant  or  order,  and  in  virtue  merely  of  that  c( 

of  the  peace,  which  is  intruded  to  every  liege  fub 

ways  rather  of  neceffity  than  choice.    The  fan£li 

4       authority  of  the  magiftrate  is  defirable,  where 

be  had,  without  affording  the  offender  an  oppc 

efcaping« 

vcRBAL  The  authority  of  the  magiftrate  is  either  givo 

oKDiK.  or  by  a  regular  warrant  in  writing.  The  verbal  oi 
tated  by  the  fame  neceffity  that  juftifies  the  inter] 
officers  and  private  perfons  of  their  own  mutb 
takes  place  on  fimilar  emergencies*  Any  jufticc 
or  other  magiftrate,  may  verbally  command  any  on 
another,  who  has  been  guilty  of  a  felony,  or  bres 

*  %  Hawkins,  74*     Bum,  t.  Ai>       ^  Coke,  a  Inft.  51.    J 
reft.  reft,  $  3.    Hume,  tbL  11 

b  Hume,  ikid« 
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in  his  prefence ;  which  command  is  a  good  warrant  S  3- 
:  writing  ■.  **  Nay,  though  the  deed  have  not  been  ^viV^t 
under  the  eye  of  the  magiftratCi  yet  ftill,  if  inftant  ordm. 
daint  be  made  to  him  of  a  murderi  robberyi  or  other 
ike  violent  and  atrocious  crimci  by  thofe  who  have 
in  knowledge  of  the  fad,  and  of  the  perfon  alfo  of 
»fiender ;  this,  too,  in  fo  urgent  a  cafe,  is  a  fufficient 
ication  of  a  verbal  order  to  the  informer  and  others, 
urfue  and  take  the  individual  thus  pofitively  char- 
who  might  otherwife  efcape,  through  the  delay  of 
ng  for  a  written  warrant."  So  it  was  judged  in  the 
certain  perfons,  who  had  gone  in  purfuit  of  a  mur- 
>n  a  verbal  order  from  a  privy  counfellor  and  the  pro- 
a  royal  borough,  and  had  killed  the  man  on  his  mak- 
paration  to  refift  them  with  a  mortal  weapon.  The 
1  happened  in  prefence  of  the  provoft,  but  not  of  the 
(unfellor ;  yet  the  court  of  judiciary  found  it  equal- 
ant  to  acquit  the  pannels,  whether  they  aded  on 
er  of  the  one  or  of  the  other.  They  had  a  verdift 
ittal  accordingly*'. 

ce  manner,  as  formerly  obfervcd,  private  individuals 
;nd  to  affift  a  conftable,  or  other  officer,  verbally  re- 
their  aid  in  arrefting  a  felon,  as  well  as  in  fuppreiT- 
afiray  ^. 

'  may  be  fitting  in  fome  cafes  ;  and  this  in  England 
8  to  be  the  ufual  courfe  of  pra£lice,  that  the  warrant 
ranted  after  the  examination  only  of  the  informer  up- 
ath.  But  this  is  not  invariably,  nor  even  ordinarily, 
rved  with  us,  in  proceeding  on  the  information  even 

lei*  Hlft.  80.    Burn,  v.  Ar-    others,  Dec.  24,  1694.    Madaurin, 

No.  8. 
iier   againft    Gillefpie  and        ^  a  Hawkins,  75.   Bum,  v.  Arreft, 

§3. 
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S  3.  *'  of  a  private  individual }  and  in  cafes  of  complaint,  a 
Am»a»T  „  inftance  of  the  procurator-fifcal,  or  other  pablic  oi 
ORDER.  «  who  could  only  fwear  to  his  belief  of  the  infomc 
<<  which  has  been  brought  him^  it  has  never  been  ou 
<<  torn  to  make  ufe  of  any  fuch  precaution  ^/*  Nett 
it  indifpen&ble  to  the  validity  of  th^  warrant  that  it  pi 
upon  a  written  petition ;  which,  however,  as  well  as  tl 
amination  of  the  party  applying  fpr  it,  ought  not,  if  po 
%o  be  omittted  ^. 

A  WARRANT  to  apprehend,  like  the  fearch- warrant, 
to  be  dated,  and  mud  be  fubfcribed  by  the  mag 
by  whom  it  is  granted.  The  warrant  iflued  by  a  juft 
the  peace  ought  regularly  to  bear  his  ftile  and  quality 
Form  of  it.  the  county,  for  which,  as  well  as  the  place,  where  it  is , 
all  which  things  are  more  efpecially  proper  to  be  obi 
if  it  be  a  feparate  warrant,  not  on  the  back  of  the  a] 
tion  S 

The  warrant  muft  particularly  name  and  defcribe  tl 
fon  to  be  apprehended.  General  warrants,  which 
exprefs  againft  whom  they  are  directed,  have  been 
reprobated  as  inftruments  of  tyranny  and  oppre(!ion« 
«*  is  not  fit  **,  either  upon  reafons  of  policy,  or  fonu 
**  (Iruftion  of  law,  that  where  a  man's  being  confii 
•*  pends  upon  information  given,  it  (hould  be  left  to 
**  ficer  to  afcertain  the  perfoir.  The  magiftrate  alone 
•*  judge  of  the  ground  of  fufpiclon.'* 

Before  '^"^  warrant  may  either  be  to  bring  the  party  bef 

whom  \^  he  granter  himfclf,  or  before  fome  other  competent  ma] 
^  ^^^"^  '  JFor  the  bounds  ;  and  it  may  either  be  addreflcd  gene 
addicllcd.    ^^  proper  officers  of  the  magiftrate  who  gives  it,  o: 

•  ^  Hume,  vol.  iil,  c.  2,  d  Lord    Mansfield.      Bli 

*>Il'id.  Rcporti,  555. 
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cularly  to  a  certain  mcflenger,  maccTi  (herifF-officer,  confta-  ^m^ji. 
kic,  or  the  like ;  or,  if  necefTaryi  even  to  a  private  per-  — w«it. 
ib&i  who  thereby  becomes  an  officer  pro  hoc  vice;  and  if  he  ram t. 
aecutes  it  with  all  the  neceffary  precautions,  he  (hall  enjoy 
the  privileges  and  prote£iion  of  that  character  ^. 

Excepting  in  one  cafe,  noticed  above*',  the  warrant  of  the 
jaftice  of  peace  is  of  no  force  without  the  county,  unle&  it  Indorfation 
be  indorfed  by  a  juftice  or  other  magiftrate  of  the  bounds  ^aat.  ^"^* 
where  the  perfon  to  be  apprehended  has  taken  refuge.    Juf- 
tices  of  peace,  (heriffs,  «nd  other  magiftrates,  may  indorfe 
thewanants  of  each  other  refpe£tively  ;  but  the  warrant  of  a 
lord  of  jufticiary  has  force  over  all  Scotland.     In  like  man- 
ner, by  virtue  of  13  Geo.  Ill,  c.  31,  if  the  offender  make  • 
his  efcape  out  of  either  part  of  the  united  kingdom  into  the 
odier,  the  warrant  is  refpeftively  indorfed  by  the  judges  of 
either  country,  its  verity  being  previoufly  proved  by  the  oath 
of  the  bearer.     Similar  regulations  were  extended  to  Ireland 
fooa  after  the  union  with  that  nation  ^. 

Warrants  ufually  ordain  the  prifoner,  with  all  conve-  Either  for 
oicnt  fpeed,  to  be  brought  before  the  granter,  or  fome  other  "q^"*' 
niagiftrate^  for  examination.    They  may  order,  however,  his  mediate 
Wimediatc  commitment,  if  there  be  already  fufficient  grounds  mcnt!*'' 
of  fufpicion  againft  the  prifoner,  or  if  any  other  circum- 
ft^ncc  prevent  his  previous   examination.     This  indeed  is  ^o""  of 
Ac  ufual  ftile  of  warrants  from  the  lords  of  jufticiary,  to  court  of 
whofc  office  it  does  not  pertain  to  examine  the  prifoner,  or  j"ft»c»a^'y- 
^0  fct  on  foot  a  precognition  concerning  his  guilt. 

In  order  to  obtain  the  examination  of  a  prifoner,  who  has 
^^en  thus  at  once  committed  for  trial,  it  is  necefTary  to  ap- 
V  by  petition,  either  to  the  judge  ordinary,  or  to  a  juftice 
'  peace  within  the  bounds,  to  grant  warrant  to  bring  the 

Hume,  voL  iii,  c  a.  *^  44  Geo.  III.  c.  99,    Sec  Appcn- 

^  I*.  49.  aix  1. 
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AmiiBiT  prisoner  before  him  for  that  purpofe ;  tftudi  watnunt  mj 
&c.  be  competently  granted  by  it^ferk^  judges^  althoiigh  the 

prifoner  has  been  committed  by  the  ccnirt  of  jofticiary.     . 

i  ^  ,  IV.  It  is  the  duty  of  the  magiftrate  n<^  to  allow  the  ei^ 
EX  A  MI  HA-  amination  to  proceed,  if  the  prifoner  appear  either  to  beat 
■^'**"-  fefted  with  liquor,  or  other«^ife  dlforcTcrcd  in  his  ihuMf 
\¥hen  !t  or  under  any  influence  of  threats  or  of  promifes  whidi  flo) 
to  proceed?  ^^^^  been  employed  to  induce  him  to  confefs. 

Not  to  be  The  prifoner  may,  if  he  pleafe,  tiecfine  fapng  any  Aingi 
though  he  ^^^  cannot  for  fuch  filence,  as  for  a  cdntemptj  or  otherwiie, 
refuicito  be  lawfully  puniflied,  or  harflily  treated  by  the  magiftrate, 
thing.        And  as  the  declaration  may  militate  againft  him,  feme  d»> 

giftrates  humanely  put  him  on  his  guard  as  to  AsA  pffth 

cular. 

The  prifoner's  declaration  thus  folcmnly  and  freely  tA 
ted,  is  a  circumftance  of  evidence  to  be  afterwards  ofcd  op* 
on  his  trial. 

The  examination  muft  therefore  be  taken  dowti  at  bfg^i 
ill  writing ;  then  read  over  to  the  prifoner,  and  fubfctibed 
by  him  (provided  he  can  or  >«rill  Ggn),  as  well  ds  by  the  ffl^ 
gidrate  who  has  taken  it,  and  two  creditable  witneflbS)  who 
have  heard  and  feen  the  examination  itfelf  from  firil  tolafti 
that,  if  neceflary,  on  the  trial  they  may  be  able  to  antheoti- 
cate  it,  and  fwear  to  all  that  pafled  on  the  occaGon. 


riKCOONX- 
TION. 


i  S'  V.  If  the  magiftrate  be  fatisfied,  from  the  examinatioflt  o^ 

the  prifoner's  innocency,  and  that  the  accufation  is  ground* 
If  the  cxa-  lefs,  it  is  his  duty  to  fet  him  at  liberty.  If  otherwifei  he 
mination  jj^^j  recommit  him  for  farther  examination^  or  untilajwt* 
accnfation    Cognition  be  taken  *. 

to  have 

been  ,        r 

trotindlcfs  *      *  '^^^  prifoner  is  not  intitlcd  to     kind,  as  we  will  foon  fee  in  cODu- 

bail  againft  a  {-ecommitment  of  this    dering  the  ad  1701. 
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PRECOCMlTiOM  is  an  mqniry  concerning  the  prifonei^s  f  5. 
,  by  taking  the  dechrations  of  fach  pcrfons  as  may  be  J."^^^"^* 
>fcd  to  know  any  diing  of  Jie  matter.  By  this  means^ 
rifoner,  on  the  one  hand,  avoids  the  delay,  expence, 
nconvenience,  of  a  trial,  if  there  appear  to  be  no  fuf- 
teafoti  fof  detaining  him  ;  the  profecutor,  on  the  other 
)  is  enabled  to  draw  his  libel  with  more  precifion,  in  the 
of 'a  trial  taking  place,  ^ 

the  witnefles,  ^ho  are  meant  to  be  examined,  do  not 

d  at  the  time,  the  magiftrate  may  commit  the  prifoner 

1  to  jail,  and  appoint  another  day  for  the  attendance  of 

iitnefles«    Yet  **  it  is  carefully  to  be  obferved,  that  in  UoreifiMH 

is,  as  in  all  other  things,  the  magiftrate  muft  ufe  good  '^K^*;^ 

tfa  and  fair  dealing  with  the  prifoner :  for  if  he  unrea- 

lably  delay  to  take  his  precognition,  or  make  ufe  of 

fe  and  aflfe^ied  pretences  of  farther  inquiries,  on  pur- 

fe  to  lengthen  die  man's  confinement ;  this,  without 

obt,  b  a  malverfation  and  an  z&  of  oppreffion,  for  which 

e  magiftrate  (hall  be  anfwcrable  at  common  law  *J* 

JE  judge,  either  of  his  own  motion,  or  on  the  applica- 
of  the  public  or  private  accufer,  may  grant  a  warrant  citation  off 
iting  witneffes  to  attend  a  precognition ;  but  any  perfon  wimcflca. 
though  not  cited,  may  be  examined.  If  they  fail  to 
ir,  he  may  then  grant  letters  offecond  diligence^  or  war- 
to  apprehend  the  perfons  in  default,  and  bring  them 
e  him  for  examination.  After  their  appearance,  alfo, 
may  be  coerced  with  imprifonment,  if  they  refufe  to 
cr. 

« 

'  is  ufual,  in  pra£lice,  to  take  their  declarations  merely.  May  the 
it  is  difcretionary  with  the  magiftrate  to  put  them  upon  ^"^cffcf 
I  \  which  precaution  is  neceflary,  wherever^  as  often  hap- 

*  Hume,  Tol.  iiiy  p.  139. 
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^  5.      pensy  from  popular  favour  to  the  pannel»  or  towards  tbeofi 
f  KEcoGw-  fg„j.g  Qj  fQjj^g  Qthcr  caufc,  the  truth  cannot  otherwife  be  ob- 
tained.     If  they  refufe  to  fwear,  they  arc  liable  to  be  im- 
prifoned  *• 

Neither  the  prifoner,  nor  any  pcrfon  in  his  behalf»  tt 
Istheaccnf-intiitled  to  attend  the  precognition,  or  to  obtain  a  copji  cr 
^  sTtend*  ^^^  *  perufal  of  the  declarations.  Nor  is  there  any  prooetf 
or  have  at  his  inftance  for  citing  witnefles  to  the  precognition;  b«t 
for^im  **  *°y  fuggeftion,  on  his  part,  as  to  perfons  whom  it  maybe 
frt&a^l     proper  to  precognofce,  ought  to  be  attended  to  by  the  jodgei 

witkieflet       ^'^  ^^  ^^  ^^^7  ^  ^^^  magiftrate  to  take  care»  as  far  as  pot 

ftould  not  Cble,  that  the  witnefles  be  examined  feparately,  and  dat 

another  nonc  of  thtoi  either  hear  the  declarations  of  the  others  takes 

aofcttf'  ^^  ^^*^  ^^*  ^^  ^*^^  *"  opportunity  of  perufing  them^ 

It  affords,  however,  no  objeflion  to  the  credibility  of  the 
magiftrate,  who  is  officially  prefent  at  taking  the  precogofe 
tion  ^. 

The  reafon  of  the  rule  appears  not  to  apply  to  thofe  wit* 
neflTes,  who  are  called  orily  to  authenticate  the  declaratioQ* 
But  it  applies  as  well  to  the  cafe  of  a  precognition  coo- 
dufked  by  the  pannel  as  by  the  profecutor.  No  fewer  than 
thirteen  exculpatory  witnefles,  who  had  been  aflembled  and 
examined  by  the  pannel's  agent,  and  had  their  declantions 

^  Hume,  vol  iii,  p.  129.  precognition  :   this  being  the  (in»' 

Whether  perfons  refullng  to  fwear  tion  of  all  the  other  witseflbi  the 

on  account  of  a  religious  fcruplc,  as  profecutor  declined  to  caU  tbesu^ 

quakers,  are  liable  to  be  imprifoned.  179 1,  July  13. 

See  above,  p.  243.  ^  This  objeaion,  flated  toTboO" 

b  In  the  trial  of  Brown  and  Mur-  Chridie  and  John  Hog,  the  bailio^ 

ray  for  deforcement,  the  objc<5lion  Dunbar,  and  repelled  by  the  coflrt  * 

was  fuilained  to  a  witncfs,  that  he  the  trial  of  John  Kerr  for  fiit-^ 

had  been  prefent  at  the  taking  of  the  ing.     1792,  Jan.  13. 
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labi  down  and  read  otct  in  prefence  of  each  others  ^^^     Ss* 
m  dnt  account  rcjcaed  *,  t"^^ 

This  laft»  no  doubt,  was  a  gro(s  attempt  to  corrupt  th^ 

v^itnefles.   Accordingly,  In  a  late  cafe,  the  court  of  judiciary 

did  not  fuftain  this  objedtion  to  the  admiffibility  of  a  witnefs, 

irhofe  prefence  at  the  precognition  had  neither  been  from  any 

impioper  motive,,  nor  created  any  fufpicion  againft  his  vera* 

city  \    In  this  cafe,  the  point  was  very  maturely  confider«i 

cd.    The  court,  indeed,  did  not  think  that  there  was  any 

&idi  abfolate  rule  in  the  law  of  Scotland  againft  the  admif- 

iilnlity  of  a  witnefs  who  had  heard  the  precognition  of  the 

other  witnefles,  as  there  is  againft  that  of  a  witnefs  who 

han  the  others  examined  during  a  trial.     But  this  afibrds 

tk  magiftrate  no  encouragement  to  be  remifs  or  negligent 

in  this  particular.    It  muft  always,  in  feme  degree,  afie£t 

his  credibility,  and  may  fometimes  render  him  inadmiflible. 

The  precpgnition  muft  be  taken  before  the  raifing,  or  at 
fan  before  executing,  the  libel.  That  zGt  is  the  commence- 
^^t  of  the  procefs,  after  which  all  intercourfe  with  the 
witnefles  is  illegal.  Thefe  declarationsi  whether  on  oath  or 
'^  can  never  be  ufed  againft  the  witnefles,  but  muft  be 
^ncelled  before  they  give  evidence  in  the  trial. 

Should  one,  who  has  been  cited  to  the  precognition  as 
^  witnefs,  appear  on  his  examination  to  have  been  himfelf 
^^ccmed  in  the  crime,  the  proper  courfe  is  to  cancel  his  de- 
^^^ration  as  a  witnefs,  and  examine  him  anew  as  a  party,  af- 
^^  putting  him  on  his  guard,  with  refpe£l  to  the  different 
^tu^tion  in  which  he  is  now  placed. 

**  It  hath  been  ufual  for  the  juftices  of  peace,  by  whom 
siny  perfons  charged  with  felony  are  committed  to  gaol,  to 

'  '79r>  Jao*  3X>    Jol^n  Lindfay.  b  iSoz,  December. 
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wnco^iii-  **  admit  fome  one  of  their  accomplices  to  become  a  witncft 
TioM.  w  (or,  as  it  is  generally  termed,  king's  evidence)  againft  Ui 
''  fellows,  upon  an  implied  confidence  which  the  judgo  of 
''  gaol  deliTcry  have  ufually  countenanced  and  adopted,  diat 
'*  if  fuch  accomplice  makes  a  full  and  complete  difcorcrj  of 
*'  that,  and  of  all  other  felonies  to  which  he  is  examined  bf 
^*  the  magiftrate,  and  afterwards  gives  his  evidence,  widxmt 
''  prevarication  or  fraud,  he  (hall  not  be  profecuted  for  dot 
'*  or  any  other  previous  oflence  of  the  fame  degree  *.'* 

Professor  Christian  remarks,  that  neither  the  deci* 
Son  alluded  to,  nor  opinions  of  the  court,  nor  the  fcafim 
of  the  doArine,  extends  die  claim  of  the  witneis  to  mercf, 
beyond  thofe  offences  in  which  he  has  been  connefied  vidi 
the  prifoners,  and  concerning  which  he  has  previoufly  under- 
gone  an  examination.  **  This  difcretionary  power,  exerdt 
^'  ed  by  juftices  of  peace,  is  founded  on  pradlice  only ;  and 
*'  cannot,  at  all  events,  exempt  the  accomplice  from  being 
*'  profecuted.  The  a^miflion  to  be  a  witnefs  amounts  to  a 
'•  promife  of  a  recommendation  to  mercy,  upon  conditioa 
**  that  the  accomplice  makes  a  full  and  fair  dlfclofure  of  all 
"  the  circumftances  of  the  crime  for  which  the  other  wit- 
*'  ncfTcs  are  tried,  and  in  which  he  has  been  in  concert  with 
•*  them.  Upon  failure,  on  his  part,  with  dus  condition,  be 
•*  forfeits  all  claim  to  protection  **•" 

"With  us  the  law  is  underflood  as  laid  down  bythelcarn- 


'  Coupcr,  p.  331.  Blackfione,b.  iv,  •*  be  preferred  againft  thif 

€.  15.  "  plice  for  the  fame  crime :  iikI  ^^ 

b  Chriftlan,  ibid.    '*  And  upon  a  **  on  his    preriout   coofefiflO*  *^ 

«*  trial  ibmc  ycari  ago  at  York,  be-  "  other  circumftances,  he  wai  c^** 

••  fore  Mr.  BuUer,  the  accomplice,  "  vidlcd  and  ezecoted.    And  if  *^ 

«•  who  was  admitted  a  witnefs,  de-  "  jnry  were  fatisfied  with  his  f»^^ 

*•  nied,  in  his  evidence,  ali  that  he  "  there  can  be  no  qtieftion  with 

•«  had  before  confeffed  ;  upon  which  •*  gard  both  to  the  law  and  juftic^^ 

**  the  prifooer  was  committed  ;  but  «*  the  cafe"     Ibid. 
*'  the  judge  ordered  an  indidment  to 
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IpnkBbf.  There  is  no  immunity  for  more  than  the  par-  ,,i|tcMii»« 
nhr  oflence  m  qcieftion.  It  is  alfo  clear,  that  a  declaration  tioic 
lined  by  the  culprit)  upon  the  fiaith  of  his  being  admitted 
be  king's  eridencCi  cannot  be  ufed  or  libelled  on  againft 
Bi  fliooM  die  puUic  profecutor  bring  him  to  trial ;  but  he 
y  be  tried  without  ufing  it.  Such  bargains,  however,  are 
dy  made,  even  by  iherifis,  in  this  country,  without  the 
miflion  of  the  public  profecutor:  ftill  feldomer,  by  juftices 
peace* 

[f  the  precognition  (hews  the  accufation  to  be  groundiefs^ 
)  prifoner  ought  to  be  difcharged  immediately.  If  it  af<- 
tl  grounds  of  fufpicion  againft  him,  the  magiftrate  mud 
tt  grant  warrant  of  commitment  for  trial.  The  accuied 
m  returns  to  prifon,  unlefs'  the  crime  be  bailable,  when  he 
lit  be  liberated  on  oflFering  fufficient  bail ;  in  all  which 
nentous  and  interefting  particulars,  the  magiftrate,  hap- 
f,  is  not  intrufted  to  the  guidance  of  his  own  difcretion^ 
equitable  feelings,  which,  even  in  good  men,  are  fome- 
les  biafled  by  partial  views,  and  the  caprice  and  prejudices  ' 
the  moment;  but,  at  his  peril,  muft  walk  in  ftri£t  conform- 
to  the  minute  and  anxious  regulations  of  the  a£t  lyoi. 

VI,  This  ena£tment,  (our  venerated  bulwark  againft  ille-      $  6.   ' 

and  arbitrary  confinements,  the  moft  formidable  and  re-  T-'^.'** ''i' 

-  170X1  CO. 

oilefs  engine  of  official  tyranny  antl  oppreffion),  pafled  in 
firft  parliament  of  that  illuftrious  monarch,  the  friend  and 
tmpion  of  freedom  *,  to  whom,  through  the  providence  of 
d,  we  owe  our  happy  *^  fetdement''  in  church  and  ftate. 

T  is  intitled,  **  An  a^  for  preventing  wrongous  im- 
nrifonment,  and  undue  delay  in  trials ;"  and  contains 
se  feparate  enadiments.    Firfit  it  fpecifies  certain  form- 

"  The  loTC  of  liberty  ¥rat  prcdo-  *<  when  propofed  to  him  upon  termt 

ioant  in  the  charadcr  of  Wil-  **  ruinous  to  the  freedom  of  hi*^  conn- 

un,**  S(c    •*  The  allnring  hait  of  **  trj  **    (Dr.  SommerTile's  Hift.  vC 

Taltjr  be  repelled  with  difdaxo,  polit.  tranfl  p.  59a.) 


4a6  Of  the  ¥zack.    -  Bo(kI£ 

^\^j   alitiesy  eflentlal  to  a  kgalcommitmeiU for •  trial ;)bMH^  i( 
X7ox»o.6.  laya  down  the  law refpe^luig  liberatioii  on  bails  ^^i^  ^ 
MiTMEKT.  P^^^^i^  ^^^  ^  method  by  which  the  prifon^f  may  prcfent  hia 
trial  from  being  delayed  beyond  a  certain  definite  time  \ 
which  feveral  provifions,  and  the  refpe£UTe  decifions  upo^ 
them,  require  to  be  maturely  confidered,  and  thorou^y 
.derftood,  by  the  magiftratCi  who,  if  he  err  here,  though 
wittingly,  is  yet  liable  in  damages,  and  will  in  vain 
that  bona  fides ^  and  integrity  of  intention,  which  is  his 
rbfuge  in  the  confcientious  difcharge  of  almoft  every  odi. 
branch  of  official  duty. 

The  claufe  relative  to  the  validity  of  the  commitment,       is 
as  follows  :  *'  All  informers  (hall  fign  their  information.  ^ } 
«<  and  that  no  perfon  fliall  hereafter  be  imprifoned  for  cul^^o* 
'*  dy  in  order  to  trial  for  any  ctime  or  offence  withoa^=.  a 
'*  warrand  in  writ,  expreffing  the  particular  caufe  for  wb^ch 
'*  he  b  imprifoned ;  and  of  which  warrand  the  meflen^ger 
**  or  executor  thereof,  before  imprifonment,  or  the  keer^^ 
*^  of  the  prifon  receiring  the  fame,  id  hereby  ordained       to 
^'  give  a  juft  double  immediately  under  his  hand  to      '^be 
**  prifoner  himfelf  for  the  end  after  fpecified :  declarx-ngi 
*'  that  all  warrands  for  imprifonment,  on  the  account  af^i^re- 
^'  (aid,  either  proceeding  upon  informations  not  fubfcril^i^i 
**  or  not  expreffing  the  particular  caufe,  (hall  be  void     aod 
<<  null  \  and  the  judgd,  or  officiar  of  the  law,  and  all  otXien 
*'  whatfomever  fubfcribing  the  fame,  and  the  executor  9  or 
^*  keeper  of  the  prifon,  who  ihall  receive  and  detain     the 
**  perfon  fo  wrongfully  ordered  to  be  imprifoned,  or  rcfnfr 
*'  ing  a  double,  as  faid  is,  fliall  be  liable  in  the  punifhmc<^^ 
**  of  wrongous  imprifonment  hereafter  expreft;*' 

This  claufe  requires  three  things  to  the  validity  of  a  com- 
mitment for  trial,  or  (as  it  is  ufually  worded)  till  liberated  if 
due  courfe  of  latv ;  that  it  proceed  upon  a  fign^d  infornr»a- 
tion  \  that  there  be  a  written  warrant,  expreffing  the  c^^^^ 


Zh.111.  Remedial  Justice.  447 

f  commitment ;  and  that  a  duplicate  of  fuch  warrant  be  de-  ^},\  . 

'  *        ^  ^  WILL*  P.  f, 

tiered  to  the  accufed  before  or  immediately  upon  his  im«x7oi,c.6. 


— COM- 


nlbnment.  MiTMcwr. 

FlMSTi  the  foundation  of  the  whole  muft  be  a  figned  in-  i^^f  SgMd 
mmadoQ.    Commitment  for  trial  here  diflFers  from  the  ori- 
^nal  commitment  for  examination,  as  well  as  from  fuch  re- 
DMnnutments  as  may  be  neceflary  during  the  courfe  of  the  ^^j^^  ^^ 
pecognitiony  which,  as  we  have  feen,  may  take  place  with-  cei&rj? 
oat  any  figned  information,  and  even  by  the  magiftrate's 
irerbal  order.  The  ftatute  exprefsly  fpecifies  **  imprifonment 
**  for  cuftody  in  order  to  trial." 

■ 

This  necellity  of  a  figned  information  prevents  any  dan«  Why? 
ger  from  the  malice  of  unfeen  enemies.    The  informer 
mud  ftand  forward,  refponfible  for  the  accufation  he  makes. 

The  regular  and  ufual  form  is  a  petition,  or  other  com-  Form  «f  it. 
plaiiit,  figned  by  the  procurator-fifcal  or  party,  and  praying 
far  commitment  of  the  perfon  named,  as  at  his  fuit,  or  in- 
ftaoce.  But  znjjigned  information,  whether  in  the  form  of 
ffidavitf  declaration,  or  even  letter,  diftin£tly  defcribing  the 
charge,  with  the  fa£ts  on  which  it  is  founded,  and  duly 
referred  to  in  the  warrant,  feems  fufficient,  both  under  the 
fpirit  and  words  of  the  zGt '. 

The.  only  decifion  that  appears  in  the  books  refpefiing 
^  claufe,  enforces  it  very  ftrongly,  by  awarding  damages 
'gainft  a  magiftrate  who  was  not  fufpedied  of  intentional 
Wrong  *.    The  error  was  imprifoning  for  cuftody  in  order 

'  Home,  veLiii,  e.  3.  him,  were,  upon  fearch,  found  in  the 

^  Kilktmn,  June  10, 1748,  Philp  houfe  of  A.Wilkie,nuion  in  CollingC 

'^•airs  White  and  Drummond.    John  burgh,  who  thereupon  was  commit 

l)rBfnmondybailieinAnftruther.£aft-  ted  to  prifon;  and  being  examined 

er,  JiiTtng  had  his  ihop  broke,  and  a  upon  the  3d  of  July  1746,  in  prefeoce 

oorcel  of  dockiflgSi  &c.  flokn  from  of  Thomas  White,  Ukewife  baihc  ift 
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yiiXfw.i   ^  ^"^»  ^'P^  ^  vetlwd,  ioftcad  of  die  wnttnb  dficbotip^ 
X70X,  c6.  TUa  it  cspvefidy  itmarkoi  bj  die  tcFj  ewneot  judgp  vCi^ 

luTJiuiTi  '^P^''^  ^^  decifion. 

•«  N.  B.  Had  Wilide'ft''  (the  informer's)  <<  dedanti(^  1 
*'  been  taken  down  in  wriltngt  and  figned  by  hiin^  th 
**  would  have  been  a  figned  information^  on  which  a  wri 
*'  tea  warrant  of  commitment  might  have  been  s^olacZ.] 
*'  granted  \  ktt  the  srror  lay  in  that  all  was  V€fri(J** 


AiiftniUier.£aftcr»  he  floikted  a  de->  «(cape  in  point  of  foim ;  pleaded 

cUration,  acknowledging    the   fa&i  defence,  tha*  the  (Utute  1701,  rcqi 

and  averring  in  fublUnce,  that  Don-  ing  figned  informations  and  wric^cn 

can  Philp  wa»  the  propofer,  aider,  warranttof  conunitment, excepts  pic- 

and  principl  adtor,  in  it ;  whereup*  kering  and  thieving ;  and  foch  is    die 

on  Philp  was,  upon  bailie  White's  'prefeat  cale.    su6,  Thoagh  the  ^uiib 

order,  alTo  committed  to  the  prifon;  ihould  not  fall  under  the  excepted!, 

but  being  brought  £aice  to  face  with  yet  the  confequence  could  onljr    be 

Wilkie,  notwithllanding  Wilkie  char-  that  aAion  would  lie  for  the  ftacxxto- 

ged  him  with  the  guilt,  he  perfiiled  17  penality  t  bK  fo  it  is,  the  ^iou  ii 

in  denial  thereof.    And  being  fet  at  not  brought  qn  the  ftatute,  but   oolj 

liberty,  he  brought  a  procefs  agaioft  for  opprcQion  and  damages^ 
the  faid  bailies  for  theinfelves,  and  as        But  neither  of  thefe  defences    bt« 

reprefenting  the  commnnic'y,  of  op-  ing  iatisfyiog,  m  houie  and  Cbop> 

preffion  and  damages,  on  thisgrfwiid,  breaking  w.as  not  duNight  to  fa&A  va> 

that  he  had  been  imprilbned  without  dcr  pickery ;  and  that  ai  an  aa.  ^^ 

any  figned  inCormation  againft  him  laid  updh  the  a^  only  has  beezs.  fn^ 

as  guilty  of  any  crime,  and  without  tained  for  damage,  when  the  fa^Sdil 

any  warrant  of  commitment  in  writ-  not  come  up  to  the  ftatute ;  b  m^fbat 

ing,  exprcfling  the  caufe  of  his  com-  the  fa^   charged   is  fuch  as  wnifit 

mitnient,  as  by  law  required.  have  warranted  an  a^ion  on  tb«  /b- 

The  defenders,  after  fetting  forth  tute,  mmlto  magu  (hould  it  be  faiZatfi- 

the  above  circumllances,  in  order  to  ed  when    laid   for    oppreffioa    wd 

fliew  the  uprightneis  of  their  inten-  damage ;   the    lords,   of  this   duCf 

tions,  their  innocence  of  any  defign  *<  found  the  defenderii,  Thomas  V&ite 

to  injure  or  opprefs  the  purfuer,  the  ^  the  judge,  and  John  DnunnoDd 

neceffity  their  duty  laid  them  under  <*  the  party,  liable  in  damages  to  tft^ 

to  commit  the  purfuer  after  Wilkie's  *■  purfuer,  which  they  modified     ^ 

declaration,  and  the  hardfbip  it  woold  **  zoL  fterling,  and  in  the  cxp«oe    ^ 

beon  magiftrates^na/^endeavour^  *< procefs;**  and  "  refilled  a  bill 

ing  to  do  their  duty,  were  they  to  be  **  gainil  this  interlocutor  withoac 

treated  as  criminals  for  every  flight  **  fwcri.*' 
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A  WRITTEN  information,  which  is  thus  iiidifpcnfible,  will  ^^\^'^  , 
pnxed  the  magiftrate  from  any  complaint  under  the  fta- 1701.  c.6. 
^tc;  even  fliould  the  frivolous  or  malicious  nature  of  the 
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infonnation  afford  the  injured  party  ground  for  an  aftion  of 
damages  at  common  law  againd  the  procurator- fifcal  or 
prirate  informer. 

The  public  profecutor,  in  fuch  a  cafe,  has  to  defend  him-  Procura- 
fclf  upon  the  ground  of  private  information,  or  that  which  J.*!f'    Ii^i,jp 
lias  been   procured   in  the  courfe  of    his  ofEcial  inquiry,  atronimoi 
"Whether  he  is  bound  to  give  up  i\\z  names  of  his  informers 
lias  been  already  confidered*.     The  procurator- fifcal   will 
iK)t  be  fubjefted,  without  complete  evidence    of  malicious 
intention  j  **  there  being  this  diiT^rence  between  the  lltua- 
**  tion  of  a  public  officer  and  an  individual,  that  the  form^rr  p,.-ya(g 
**  is  obliged  to  interfere,  while  the  latter  is  not,  it  \vouM  \r.  party  n*- 
**  dangerous  to  fubjeft  him  in  damages  wlien  he  \\titC\  bona  ^.'y,.,,'*,  '*" 
*'/«fcV*     The  private  individual,  again,  has  to  defend  him-  l^'V? 
fclf  upon  his  reafonabie  grnun  l<.  -i  lufiricion  ;  and  though 
«c  (lands  not  quite  in   fo   favourable  a   predicament   as  the 
public  profecutor,  yet,  "  as  far  lcfi>  evidence  is  neccflary  to 
jullify  an   information  for  commitment  in  order  to  trial 
than  is  neccflary  for  convidlion  of  the  party  accufed,"  fo 
**  if  the  informer  afled  bona  ftdc^  and  upon  any  plaiiftblc 
^i/«//of  fufpicion,  he  is  not  to  be  found  liable  in  damages, 
though  the  perfon  fliould  be  acquitted  :  for  when  men 
**  are  robbed,  they  are  not  to  be  put  in  terror  for  damages, 
**  and  thereby  reftrained  from  taking  the  legal  method  of 
**  obtaining  redrefs*^." 

'  See  above,  p.  88.  "  Mr.  Napier  of  Blackflmm  hav- 

^  Obfcrvation  from  the  benJi,  in  "  in^r  had  the   luck  of  his  drawers 

*«c  cafe  Hcndt-rfun  againft  Scott,  Fe-  "  picked,  and  money  ftokn,\vhtreof, 

"^'^^ry  7,  1793.  •*  in  the  nature  of  tht*  thinp,  he  coulrl 

^  November   27,  1747,  Jamiefun  "  have  no  other  evidence  hut  hi»  own 

^^^ra  Napier.  "  word,  a^  nicn  do  not  If  any  body 

**  Some  general  rules  whh  rcfpc<fl  **  know  what   money  they  have  ia 

to  commitmentt  in  order  to  trial.  **  iheir'  rcpuiJtoric«,   applied  to  the 

Fol.  I.  F  f 
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WILL.  P.  I,  ^HE  fecfffid  rcquifitc  is  a  written  warrant,  cxpreflmg  the 
1701,  c.  6,  particular  caufe  of  the  imprifonmcnt.  For  as  the  afl, 
MiTMENT.  i^  >ts  proem,  obfenres,  it  is  declared,  by  the  Claim  of 
Rights,  that  the  imprifohment  of  perfons,  without  cxprcffing 
the  reafons,  is  contrary  to  law.  Regularly  ^  the  wamnf 
ought  to  exprefs  the  date,  the  deHgnation  of  the  magiftratc> 
the  jail  to  which  the  perfon  is  to  be  carried,  and  the  con- 
clufion  of  the  confinement,  ////  liberate  n  due  courfe  of  law. 
But  the  omiflion  of  thefe  particulars  may  not  conftitute  an 
abfolute  nullity  in  the  warrant,  provided  it  be  fuflicientif 
explicit  as  to  the  nature  of  the  charge,  and  the  information 
it  proceeds  on. 

Served 

with  adoo-     The  third  rcquifite  is,  that  before,  or  immediately  upon, 
blc  thereof 

"  flieriff-fubflicute  of  Renfrew  for  a  *•  can  be  of  Httlc  nfe  in  the  dfofion 

"  warrant  to  commit  John  Jamicfon,  "  of  any  other  \  all  that  is  intcii(W 

*<  one  of  his  own  workmen,  to  prifon,  **  is,  to  lay  down   the  general  rolei 

•*  wherein  he  fct  forth  the  grounds  **  whereon  the  lords  proceeded. 
«*  of  fufpicion,  that  he  was  the  perfon        "  u/,  That  where  a  man  finds  the 

*<  guilty  \  and  on  this  application,  the  "  lock  of  his  repofitorj  picked,  and 

**  flicrifir-fubftitute,    without    taking  "  m.flcs  money,  it  is,  what  in  the  o»» 

«*  any  precognition,  granted  warrant  "  turc  of  the  thi.'.g,  he  can  produce 

«*  for  committing  Jamiefcn  to  prifon,  **  no  other  evidence  of  than  hii  ©^ 

«*  which  was  done  accordingly.    Ja-  "  word  or  oath,  as  men  are  not  a 

"  mlefon   having  brought  an  adion  "  ufc   to   let  any  body  know  what 

«*  of  wrongous  imprifonmcnt  and  da-  "  money  they  have  by  them.    Ow 

^  mages  againft  both  Blackftoun  and  **  may  prove  by  thofe  of  his  £unil7i 

«*  the  fhcriff,  wherein  appearance  was  "  what  bulky  goods  he  hid,  and  «d 

«*  made  for  Blacl-ftcun,  (for  as  to  the  "  what  place  they  ufcd  to  lie}  but 

«*  fherifF  he  neither  compeared   nor  **  the  cafe  is  different  as  to  money. 
"  *vas  infilled  againft)  a  condefccnd-         "  ^dlyy  That  in  the  proof  of  thcft» 

•*  ence  line  inde  was  made  of  fads,  "  or  acceffion  to  theft,  the  greater  th« 

**  and  a  proof  led;  which  the  lords  "  opportunity  the  perfon  accufedl*** 

**  on  advifing,  having  found  no  evi-  *♦  to  commit  it,  and  the  greater  di^ 

"  dence  of  the  theft,  by  their  firft  in-  "  culty  there  is  to  guard  againft    *^* 

**  tcrlocutor  found  Blackftoim  liable  "  rhe  more  flcnder  evidence  «  to    *^ 

"  in  damages;  but,  on  advifing  bill  "  admitted  in  proof  of  the  fad, or 

"  and  anfwcrs,  affoilzied  him.  **  juflify  an  application  for  a  warr*' 

**  It  is  unnecrffary  to  ftate  the  par-  «  of  commitmcnr." 
**  ticular  fads,  as  circumflantial  cafea 
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prifonmenty  he  (hall  be  ferved  with  a  duplicate  of  the       §6. 
rrant,  under  the  hand  of  the  meflenger,  or  other  officer,  ™i^'c  6* 
rer  thereof,  or  the  keeper  of  the  prifon,  who  fhall  be  —com- 
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k  in  the  penalties  of  the  aft,  if  he  refufes  to  give  it. 
J  ufua],and,  where  it  can  be  done,  the  beft,  way  of  com- 
ing with  the  two  laft  providons  of  the  (latute,  is,  to  fubjoin 
warrant  to  the  information  it  proceeds  upon,  and  fervc 
;  with  a  copy  of  both  ■.  But  all  that  the  aft  intitles  the 
oner  to  cxaft,  is  a  copy  of  the  warrant ;  which,  how- 
r,  in  that  cafe,  muft  fpecify  the  charge,  not  indeed  with 
b  precifion  as  in  the  libel,  but  yet  with  reafonable  fulnefs ; 
for  example,  in  the  cafe  of  theft,  the  article  ftolen,  the 
e  when,  and  the  perfon  from  whom,  or  the  place  whence, 
y  were  ftolen,  as  accurately  as  circumftances  will  admit. 
t  it  muft  particularly  refer  to  the  information,  and  not 
it  the  name  of  the  informer,  at  whofe  fuit  or  inftance  it 
Tued. 

Tkese  three  requifites  concern  not  the  magiftrate  mere-  jailors  and 
but  the  officers  and  jailors  alfo.  Anxious  to  guard  per-  ^^^Tu'*"* 
il  liberty  againft  every  poffibility  of  danger,  the  aft  in- 
Sy  in  this  particular,  the  fubordinate  officers  of  the  law, 
h  powers  of  judging  of  the  legality  of  the  warrant,  and 
jcfls  them  alfo  in  the  penalties  of  wrongous  imprifon- 
nt,  if  they  detain  any  perfon  in  cuftody  upon  one  defec- 
*  in  any  of  the  above  mentioned  requifites. 

The  flatute  has   not  direfted  what  fli  ill  be  the  prifonev's  Method  of 
^k  of  procefs  for  relief,  when  confine'd  on  fuch  defcc-  ^ 
'  or  illegal  warrant ;  "  but,  as  it  feems,   the  warrant  is 
^oid  in  fuch  a  cafe,  and  {hall  be  the  ground  of  penalties 
Rainft  the  keeper  of  the  prifon,  if  he  detain  upon  it  j  fo  it 
•cms  to  follow,  that  the  prifoner  has  right  to  his  releafe 

*  Hume,  vol.  iii,  p.  135. 
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§6.       ((  '^^   ^Yit  fpeedieft  and   mod   fummary  mode  of  applica- 
1701,  C.6,  •'  tion  *." 


— BAIL. 


The  prifoner  mud  intimate  his  application  to  the  p2Ttyat 
whofe  iiiftance  he  is  committed,  and  who  is  intitled  to  have 
an  opportunity  of  contradicting  the  (latement  of  the  peti- 
tion, as  well  as  of  obtaining  a  new  warrant  in  cafe  of  any 
defcdl  in  the  former.  Intimation  is  neceflary  in  the  cafealfo 
of  the  petition  proceeding  on  the  alleged  want  of  a  writ- 
ten information,  that  tlie  magiftrate  may  produce  any  fad 
authority  he  has. 


The  prifoncr's  liberation  upon  bail,  or  fecurity  to  anfim 
at  his  tria',  is  the  next  fubjed  of  attention.  Even  in  oar 
ancient  practice,  this  privilege  was  not  unknown  **.  By  this 
ftatute  it  is  reduced  to  a  clearer,  more  certain,  precife,aod 
far  more  available  fyftem.     The  claufc  is  as  follows:  "  All 

*  crimes  not  inferring  capital  punifliment  (hall  be  bailable: 

*  And,  f(  r  clearing  and  eltabliftiing  the  method  of  finding 

*  bail  in  fuch  cafes,  cither  before  cr  after  impiifocment,  it 

*  is  flatuted  and   ordained,   that   it  (hall  be  lawful  to  lie 

*  prifoner,  or  perfon  ordered  to  be   imprifoned,  to  apply  to 

*  tl:e   committer,  or  commiHioners  of  judiciary,  or  other 

*  iuvlpc  competent  for  cognition  of  the  crime,  and  offer  to 
'  fnul  fumcicnt  caution,  that  he,  the  faid  prifoner,  or  perfoa 
^  onieri.nl  to  be  imprifoned,  diall  appear  and  anfwertoany 
^  libel  that  iliall  be  offered  againd  him,  for  the  crime  or  of- 


^  Hume,  vol.  ili,  p.  138. 

*^  Accor(iir«;ly  George  Brodie  ob- 
**  taiinil  aij  .;:d«r  ro  be  rdtufcd,  on 
"  }ii6  petition  to  the  lords  of  juf^i- 
"  ciary,  ft rt.iijj  rorih,  and  verifying, 
•*  %»jth  prouiidtion  of  his  copy,  that 
**  tlu'  ciiar^v'  .igainft  him  was  not  cx- 
"  prciTcd  in  the  warrant  of  commil- 
**  mcQt.    Relief  had  been  given  for 


(C 

u 
(( 
t( 
(( 

Ci 


the  like  reafon,  on  the  appUcatioo 
of  Francis  0'N<ril  (Junei9ao<l;o); 
of  the  carl  of  Wigton  (Nov.  W. 
1 7 1 6 );  of  the  carl  of  Home ;  and  of 
William  Delavalle ;  as  alfo  00  tht 
of  John  Calder,  againfl  whom  bo 
written  warrant  feems  ever  tobiTC 
been  given.*' 
h  Hume,  vol.  iii,  p.  139. 
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^  fence  wherewith  he  is  charged,  or  at  any  time  within  the      ^  ^* 

U  r  r  WILL.  P.I 

^nce  of  fix  months ;  and  that  under  fuch  a  penalty  as  the  1701,  c.6, 

"  faid  committer,  or  the  lords  of  juiticiary,  or  other  judge  ""■^**- 

^  competenti  fliall  modify  and  appoint.     And  that,  upon 

^  die  laid  application,  the  faid  committer,  or  lords  of  julli- 

"  ciary,  or  other  judge  competent,  fliail  firft  cognofcc,  whe- 

"  ther  the  crime  be  bailable  or  not,  in  order  to  the  finding 

**  bail  allenarly  j  and  if  it  be  found  bailable,  then  he  or 

they  fliall  be  obliged  to  modify  the  fum  for  which  the  bail 

is  to  be  found,  within  twenty-four  hours  after  the  faid  pe« 

^  tition  is  prefented  to  them  or  him  refpeclivcly,  the  fum 

••  for  which  the  bail  is  to  be  found,  not  exceeding  Jix  thm^ 

*•  fand  merks  for  a  nobleman,  three  thou/and  tnerks  for  a  land- 

"  cd  gentleman,  one  tl^oufand  merks  for  any  other  gentleman 

"  and  burgefs,  and  three  hundred  tnerks  for  any  other  perfon, 

**  under  the  pain  of  wrongous  imprifonment :  And,  upon 

^  the  parties  fuiding  fuQlcient  bail,  under  the  penalty  mo- 

**  dified  at  the  fight  of  the  faid  judge  or  judicatory  r^^^cv- 

"  /iv^,  and  delivering  or  offering  the  fame  to  the  clerk,  and 

"  inflruments  t.iken  upon  the  delivery,  or  offlT  of  fufficient 

^  caation,  the  faid  committer,  or  judicatory  competent,  Ihall 

^  order  his  liberation,  or  difcharge  his  imprifonment,  if  not 

**  incarcerated,  under  the  penalty  of  wrongous  imprifonment. 

**  As  likewife,  that  fufficient  bail,   under  the  penalty  modi- 

**  ficd,  being  offered  to  tlie  judge  or  magiftrate  to  whom  the 

**  execution  of  the  warrant  is  dirccjed,  the  faid  judge  or 

**  magiftrate  fhall  be  obliged,  and  is  hereby  appointed  and 

**  ordained,  to  accept  of  the  aforcfaid  bail,  and  fet  the  prifoner 

"  at  liberty,  under  the  like  penalty  of  wrongous  imprifon- 

*•  mcnt." 

The  do£lrlne  of  bail,  as  laid  down  in  the  ftatutc,  may  be 
confidcred  under  thefe  five  particulars :  what  crimes  are 
orilable ;  what  magiftrates  can  liberate  on  bail ;  the  form  of 
Ac  application  ;  the  lime  within  which  the  magiftrate  nniffc 

Ff 
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WILL.  T.  I,  pronounce  his  deliverance  on  the  petition  ;  fisc  judging  of 
1701,  C.6,  tj^g  fufficiency  of  the  bail ;  and  the  terms  of  the  biil-bond. 


crime*. 


No  capital  The  general  rul^  is,  that  no  capital  crime  is  bailable.  In 
extraordinary  cafes,  the  court  of  judiciary  have  extended  diis 
relief  to  prifonets  under  capital  accufation  *■ ;  but  no  foch 
difcretion  belongs  to  magiftrates  or  to  fubordinate  jadicato- 


nes. 


Revenue 
officer. 


One  capital  In  One  cafe  of  commitment  for  homicide,  juftices  of  peace, 
able!*  *  "  ^^^  other  judges  and  magiftrates,  are  exprefsly  ordained  to 
admit  the  pri loner  to  bail.  This  is  a  fpeciai  regulation  in 
favour  of  revenue  officers^  who  have  beep  violently  rcGfted 
in  the  attempt  to  ftarch  for  and  feize  prohibited  goods, 
from  perfons  pafling  with  the  fame,  under  circumftances  d^ 
fcribed  in  the  (tatute  **.  "  They  muft,  however,  remain  in 
**  jail  till  a  precognition  be  taken,  from  which  it  may  ap- 
*^  pear  whether  the  flaughter  falls  under  the  intendment  of 
«  this  law  ^." 


Bailable 
crimes. 


Jjf  general 
lule. 


Capital  crimes  were  already  enumerated  under  th^  ar- 
ticle of  punifliment  *^.  Here,  therefore,  only  fome  general 
remarks  arc  neccflary. 

The  crime  being  bailable  or  not)  depends  on  the  letter 
of  the  law.  Though  it  may  neither  be  ufual  in  pra&ice) 
nor  the  avowed  or  probable  intention  of  the  profecutorin 
the  particular  cafe,  to  conclude  for  the  full  pains  of  law,  jdt 
if  it  may  be  punidied  capitally,  it  is  not  bailable  ^ 


*  Hume,  vol.  iii,  p.  145.  of  faying  mafs ;    of  George  Short* 

b  9th  Geo.  11,  c.  25*    No.  35.   See  committed   on  a  charge  of  fergiflg 

appendix  I.  No.  the  acceptance  of  a  bill  for  1I.516A; 

^  Hume,  vol.  iii,  p.  I48>  of  William  Mackcan  (July  x,  I'Sh 

<^  See  above,  book  i,  c.  5,  $  4.  and   Alexander  Black,  i6tb  Ma^^ 

^    Thus  in  the  cafe  of  Alexander  1784),  committed  for  capital  <kfwc^ 

Macdonald,   conmiitLed  on  a  charge  ment  of  the  revenue ;  tl^  court  0^ 
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The  profecutor  cannot  be  obliged  to  declare  whether  he       { 6. 
intends  to  reftri£l  his  libel  to  an  arbitrary  puniihment.  1701,0. 6) 

—BAIL. 

Onlt  thofe  crime§  are  not  bailable  which  are  punifliable  3^  general 
with  death  on  convi£tion.     A  crime  then  is  bailable,  though 
the  puniihment  be  bani(hment  under  certification  of  de^th^ 
fliculd  the  delinquent  return  to  xhe  country  ^. 

While  the  uncertain  iflue  of  any  event,  as  the  recovery, 
for  inflance,  of  a  perfon  who  has  been  wounded,  makes  it  4^^  general 
doubtful  whether  the  crime  may  be  capital  or  not,  bail  can- 
not be  taken  ^•. 

In  general,  in  confidering  whether  a  crime  be  bailable  or 

not,  the  magiftr ate  mud  take  tlie  charge,   as  it' appears  on^*^,^^^^^ 

the  face  of  the  commitment.     However,  Ihould  the  charge 

appear  to  be  palpably  malicious  and  extravagant,  as  by  mag- 

^ying  a  common  aflault  into  hamcfucken,  or  a  mere  tref- 

pafs  into  a  robbery,  it  would  be  competent  for  the  (her iff,  in 

6ach  a  cafe,  to  controul  his  fifcal,  and  Hill  more  fo  for  the 

ftipreme  court  to  remedy  fuch  injullicc,  if  committed  by  a 

flicriff,  or  other  inferior  magillrate  *^.     There  feems  to  be  no 

''cafon  to  doubt,  that  juftices  of  peace  may  exercife  the  fame 

Cound  difcretion,  in  the  cafe  ol  any  fuch  malicious  commit- 

*3»cnt,  by  their  fifcal,  or   private  party,  with  hi;>  concourfe. 

«0w  far   a  juilice  could  fo  intcrpofe,  where  the  commit- 

*Jicnt  is  by  another  authority,  will  be  immediately  confidcr- 
«d. 

jofticiary  found  they  could  not  ad-         b  The  court  of  judiciary  refufcd 

***it  them  to  bail,   although  thofe  of-  Robtrc  Corfi  's  pctiiion  ior  bail,  in 

fences  were  not  uiually  profccutcd  to  rcfpeA  that  *   hitherto  there  was  not 

^  utmoft  rigour  of  the  ilatutes.  *»  fuflicicnt  c\  idt  nee  of  the  faid  Johii 

*  ayth  February  1755,  John  Can-  «*  DickJ'on  bc.ng  out  of  danger  of  bis 

^''Khar    committed    for   cclel>rati;ig  "life."     24th  July  1 741. 
^landeftinc  marriages,  ^  Hume,  vol  iii,  p.  144. 
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§6.  Power  to  liberate  on  bail  is  intruded  only  to  "  the  com- 

1701,  c.6|  *^  mitter,  or  commiflioners  of  jufticiar)',  or  other  judge  com- 
—BAiL.  (c  petent  for  cognition  of  the  crime."  No  juftice  of  the 
,  -  peacei  therefore,  can  crant  warrant  of  liberation  on  bail,  un- 

jfiaratcs  Icfs  the  commitment  be  either  in  virtue  of  his  own  authori- 
baU.^'^'    ty,  or  for  a  crime  cognofcible  by  the  feffions.     A  prifoncr 

committed  by  warrant  of  the  court  of  judiciary,  or  (hcriff, 
Either  or  eveft  cf  ancthtr  jufi'ue  of  peaccy  to  cu  AckI,  for  trial  of  a 
jufticiary     Crime  not  competent  to  be  tried  before  the  feffions  of  the 

peace,  muft  apply  to  thofe  judges,  and  not  to  any  juftice  of 

or  compc-    jj^g  peaCC. 
tent  judge. 

If  the  war-  In  the  laft  cafe  alfo,  other  juflices  of  the  peace,  he  only 
rant  be  excepted  who  granted  the  warrant,  arc  excluded  by  the  fta- 
oihcr  jiif-  tutory  defcription,  neither  being  the  committer,  nor  ccmpe- 
Ihc  cJimc    ^cnt  to  cognofcc  the  crime.  , 

nut  rriul.le 

lions*  *^ '  ^^^  application  for  bail  muft  be  in  writing.  It  is  only 
after  faid  petition  is  preftited  to  the  judge ^  that  he  is  ordained 

Writing,  by  the  ftatute  to  proceed.  Befides,  if  the  application  be  in 
writing,  his  judgment  is  matter  of  record  againft  him  in  cafe 
of  his  doing  wrong. 

To  enable  the  magiflrates  to  determine  whether  the  criffic 
be  bailable  or    not,  the  petition  ought  to  be  accompanied 
with  the  prifoner's  copy  of  his  warrant  of  commitment.  B*^ 
this  is  not  neceflary  in  the  way  of  folemnity,  nor  will  tf^ 
omiffion  cxcufe  a'magiftrate  for  refufing  bail,  if  otherwi 
acquainted  with  the  nature  of  the  charge  *. 

Applica- 

to  be  made.      HuMANELY  intending,  not  merely  to  fecure  the  prifone 

rcleafe,  but  to  prevent  the  inconvenience  and  difcredit  of  ina> 
prifonment  altogether,  it  makes  the  application   exprefsl^ 
competent   cither  hejore  or  after  imprifonmcnt,  and  to  ih^ 

*  Hume,  "fol.  iii,  p.  ijl. 
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^  perfon  ordered  to  be  imprifoned^''  as  well  as  to  the  prif-      { d. 
oner.  T'!:'"''!^ 

— BAIL. 

Ageeeablt  to  its  general  plan,  of  leaving  nothing  difcre-  i^\xnUed 
tionary  with  the  magiftrate,  the  aft  allows  the  judge  no  ''*"«  fo«" 
more  •*  than  twenty-four  hours,  after  the  petition  is  prefent-  rcfufing  it, 

ed  to  him,''  to  cognofce  whether  the  crime  be  capital  or 
not;  and  if  it  be  found  bailable,  then  to  modify  the  fum  for 
ivhich  bail  is  to  be  found.  After  the  petition  is  given  in, 
any  delay,  through  the  negleft  or  defign  of  the  clerk,  or 
other  perfon,  in  prefenting  it  to  the  judge,  is  punifhable^ 
though  not  under  the  flatute,  yet  at  common  law. 

When  the  magiftrate  has  modified  the  fum  for  which  bail  WHojndjECi 
niuft  be  found,  it  belongs,  in  the  firll  inftance,  to  the  clerk  ci^ncy  of  * 
of  court  to  decide  upon  the  fufficiency  of  the  bail  offered.  ^^  1***^ 
But  if  the  clerk  rejefb  it,  and  the  prifoner  taking  inftruments 
thereon,  again  apply  to  be  liberated,  in  terms  of  the  ftatute^ 
it  is  then  neceflary  for  the  judge  to  determine  himfelf  con* 
ceming  its  fufficiency. 

The  bail  to  be  found,  is,  that  he  fhall  appear  and  anfwer  i<^rmt  of 
to  any  libel  that  fhall  be  offered  againft  him,  for  the  crime  ^^  *>**^ 
ot  cffence  wherewith  he  is  charged,  at  any  time  within  the 
^face  of  fix  months,  which  are  counted  from  the  date  of  his 
^ail-bond  I  fix  months  being,  in  general,  fufficient  time  for  if  renewed  2 
enabling  the  profecutor  to  prepare  for  trial.     Mr.  Hume  re- 
*^arks,  that  he  never  obferved  an  inflance  of  the  lords  put- 
^^Qg  the  prifoner  to  a  renewal  of  his  bail  Apr  a  farther  term^ 
^n  expiration  of  the  fir  ft  *. 

The  ordinary  terms  of  the  bail-bond  is,  "  to  anfwer  to  At  all  di^ts, 
*^  any  libel  ^"  and  if  it  does  not  exprefsly  add^  *^  and  at  all 

*  HumCjVoL  iii,  p.  ij. 
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J  ^*       **  diets  of  court  in  fuch  a£lion,"  the  cautioner  is  free  if  tl 

WILL.  p.  Z,  ^  ' 

X70I,  C.6,  firft  diet  be  attended  by  the  pannei,  who,  (hould  the  trial  1 
delayed,  muft  apply  for  bail  anew,  and  may  lawfully  do 
until  he  be  remitted  to  an  af&zc. 

^iMciiro  Something,  fiill,  was  requifite  to  complete  the  fecujn 
ON  THE  0f  tjig  prifoner ;  who  might  be  unable  to  find  bail,  or 
committed  for  trial  of  a  crime  not  bailable ;  and,  in  fa 
cafes,  was  ftill  expofed  to  the  danger  of  the  public  profec 
or's  opprefQvely  prolonging  his  confinement,  without  brii 
ing  him  to  trial. 

;f  reqaene  The  jufticiary  records  fliew  to  what  length  this  fpccie^ 
^dday  of  opprcffion  was  formerly  carried  ;  when  the  prifoner  had 
«rial.  other  method  of  obtaining  relief,  except  applying  to 

court  by  a  petition,  which  was  ufually  appointed  to  be  ij 
Uw  remedy  mated  to  the  public  profecutor,  who  was  ordained  to  i 
againft  a  certain  day,  whether  he  meant  to  in(ift  in  the  a 
or  not.  Upon  which  day,  if  he  faid  he  was  to  iniift,  he  w 
obliged  to  take  another  day,  when  the  trial  either  proccft 
cd  *,  or  the  prifoner  was  fet  at  liberty. 

^  Thus,  ith  July  z66i,  a  court  of  **  iill  bcr  that  day  under  the  paia 

jufticiary  appears  to  be  held,  per  pian-  '*  5C00  mcrks."     On  the  19th  of  t 

datum  etdifpenfationem  pax liamcnti,  month   there   appears  another  di 

a  form  reqoHite  in  thofe  days,  as  no  when  the  following  minute  wu  c 

court  was  allowed  to  fit  during  the  tered :    **   Compeared    Mr.  Robi 

fcifion  of  parliament  without  a  par-  *<  Hunter,  and  Mr.  James  fiinnie,  < 

liamentary  difpeniiition ;  and  on  this  "  vocates,  and  take  the  zil  of  Aug 

occafion  there  appears  in  the  record  '*  next  to  come  to  iniift  againft  ]< 

the  following  entry:*  '*  The  juftice  "  Brown  and  Margaret  Wylic.  Co 

**  afligns  19th  July  inftar.t  to  infift  ^  peared  Jean  Brown,  and  produ< 

**  againft  Jean   Brown    and    Mary  ^  a  bond,  fubfcribed  by  James  L 

'*  Wylie  ;   and  recoomiends  to  Mr.  "  f  orrefter,  as  cautioner  for  her  < 

«  Robert   Hunter,  and   Mr.  James  "  try  the  iftof  Auguft  next,  uo 

**  Binnie  to  be  ready  that  day,  and  *<  the  pain  of  50C0  merks.'*    On 

**  to  fpeak  to  the  advocate,  and  de-  faid  day  of  Auguft,  the  trial  prece 

**■  clare  that  they  will  put  the  ikid  cceding,  they  were  acquitted,  : 

'*  prifoner  to  hberty,  upon  caution  to  that  thf  frtfccuitr  ziat  \n  ufe  to  Jul 
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Still,  howctcr,  he  was  not  abfolved  from  the  crime,  but  ^jX.v.t 
fcmained  liable  to  a  new  commitment  and  procefs  for  the  i7oi»c-6/ 
▼ery  fame  offence  *.     And  the  trial,  if  once  commenced,  7n  thk 
might  have  been  protraded,  without  limitation,  by  fucceffive  trial. 
adjournments  \    Befides,  even  this  inadequate  relief  was .    ^ 
ratlier  prayed  for  firom  motives  of  compaffion  than  of  right,  of  the  com- 
It  was  not  demanded  in  a  fpecific  (hape,  under  the  fandion  ^^J^J^ 
of  pains  and  penalties.    It  refted  wholly  on  the  difcretion  of 
the  judge,  who  might  either  intcrpofe  or  not,  or  fix  an  earlier 
or  a  later  day,  as  he  thought  fit.     Although,  therefore,  re- 
lief certainly  might  (and  really  appears  to)  have  been  afford- 
ed, wherever  the  delay  proceeded  from  forgetfulnefs  only,  or 
perhaps  mere  private -ill-will  in  the  public  profecutor,  yet  its 
utter  inadequatenefs  to  guard  the  lieges  againft  the  arm  of 
power  was  feverely  experienced  under  the  two  laft  princes  of 
die  houfe  of  Stuart. 

SscoNDLr.  Hence  our  forefathers,  amid  other  grievan- 
ces, took  care,  in  the  Claim  of  Rights,  to  mention  •*  imprif- 
**  oning  of  perfons,  without  cxprefling  the  caufe,  and  de/ay^ 
**  ing  to  put  them  to  trial,"  The  feveral  claufes  relative  to 
^Us,  the  moft  important  object  of  the  (tatute,  are  as  fol- 

I,  **  And  his  majefly,  with  advice  and  confent  forefaid, 
*^  flatutes  and  ordains,  that,  upon  application  of  any  prifon. 

^^yir  the  trials  appears  from  the  fol-  be  of  fo  much  importance  at  to  occa- 

'*^vHag  minntc    fubjoined,  in  thefe  fion  the  obtaining  a  difpenfation  firom 

^^nls :  **  After  pronouncing  of  the  parliament  for  the  judiciary  to  fit ; 

^  ^ffize,  their   verdid,   Mr.   David  for  on  the  diet  of  jth  July  no  trial 

X)uninure,  advocate,  prottfled  that  goes  on ;  the  whole  fttf^9  taken  that 

^  hit  majefty't  advocate  muft  yet  in-  day,  being  either  fetting  the  prifoners 

**  fill  againft   them  at   any  diet  he  at   liberty,  or  taking   meafurcs  for 

**  plcafiet,  for  lying,  perjary«  and  pre.  bringing  on  their  trial.     Crolbie  inf. 

^  ^arication,  which  the  juiUces  ad-  Macewan,  lath  July  1716,  vid.  1701. 

^  mit."  *  Hume,  voL  iii,  p.  159. 

It  it  a  remarkable  circumftance,  fei  Ibid. 
^^t  matters  of  this  kind  are  held  to 
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{6.  ^*  er  for  cuftody  ifi  order  to  tryaly  whether  for  capital  or 
i^ilc'-s!  "  hailablc  crimes,  to  any  of  the  lords  of  juftidary,  or  od^ 
—FORCING  "  judge  or  judicatory  competent  for  judging  the  crime  or 
TEiAu'  ^*  offence  for  which  he  is  imprifoned,  and  the  faid  prifoner 
^'  his  producing  the  faid  double  of  the  warrand  of  his  b- 
'^  prifonmcnt  under  the  keepers  hand,  the  {aid  judge  or  ju- 
**  dicatory  competent,  under  the  pain  of  wrongous  imprifon- 
*^  ment,  are  hereby  ordained  within  twenty  Jour  hours  after 
^  the  faid  application  and  petition  is  prefented  to  him  or 
*^  them,  to  give  out  letters  or  precepts  dired  to  meflcngers 
*^  for  intimating  to  his  majefties  advocat  or  procurator-£f- 
**  cal,  and  party  appearing  by  the  warrand  to  be  concerned, 
<*  if  any  be  within  the  kingdom,  to  fix  a  dyet  for  the  tryal 
**  within  fixty  days  after  the  intimation  j  certifying  his  ma- 
**  jetties  advocat  or  procurator-fifcal,  and  the  faid  party  con- 
•*  cerned,  that  if  they  failzie,  the  prifoner  (hall  be  difcharg- 
*•  ed  and  fct  at  liberty  without  delay,  for  doing  whereof 
*^  the  faid  judge  or  judicatory  competent,  are  hereby  exprcfs- 
^  ly  warranted,  and  ttri£lly  required  and  ordained,  to  do 
*^  the  fame  under  the  penalty  forefaid,  unlefs  the  delay  be 
*^  upon  the  prifoner's  petition  or  defire* 

2,  **  And  the  dyet  of  the  tryal  being  prefixed,  the  magi- 
"  ftrats  of  the  place,  or  keeper  of  the  prifon,  (hall  then  be 
"  obliged  to  deliver  the  prifoner  to  a  fufficient  guard  to  be 
"  provided  by  the  judge,  his  majefties  advocat,  or  procura- 
**  tor-fifcal,  that  the  prifoner  may  be  fitted  before  the  judge 
"  competent,  and  his  majetties  advocat  or  procurator-fifcalj 
"  fhall  infift  in  the  libel,  and  the  judge  put  the  fame  to  a 
**  tryal,  and  the  fame  (hall  be  determined  by  a  final  fcntcnce 
"  within  fourty  days,  if  before  the  lords  of  jufticiary,  and 

thirty  days  if  before  any  other  judge. 


<c 


3,  "  And  if  his  majefties  advocat  or  procurator-fifcali  ^^ 
**  not  infift  in  the  tryal  at  the  day  appointed,  and  profecutc 
♦*  the  fame  to  the  conclufion  as  aforefaid  5  his  roajcfty  ^^ 
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**  advice  forefaid,  ftatutes  and  ordains,  that  the  dyct  fliall  „,/,  -  » 
**  then  be  fttnpliciter  dcfertcd,  and  the  prifoner  immediately  i7oifC.6, 
**  Kberat  from  his  imprifonment  for  that  crime  or  offence.     ""   ■      • 
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4,  "  And  if  no  procefs  be  raifed  and  execute  within  the 
^*  time  allowed,  or  in  cafe  of  not  infiiling  at  the  dyct,  and 

bringing  the  procefs  to  a  concluGon  within  the  forefaid 
fpace,  it  (hall  be  lawful  to  the  prifoner  to  apply  to  the 
juftice-gcneral,  juftice-clerk,  or  any  of  the  lords  of  jufti- 
**  ciary  or  judge  competent  refpeftive ;  and  upon  his  appli- 
*'  cation,  and  inftrufling  that  the  limited  time  by  law  for 
**  infifting  or  concluding  the  procefs  is  elapfed,  and  inftru- 
"  ments  taken  thereupon,  the  faid  juftice-general,  juftice- 
**  clerk,  lords  of  judiciary,  and  judge  competent  fliall  be 
"  obliged  within  twenty  four  hours,  to  iflue  our  letters  or 
**  precepts  direft  to  meflengers,  for  charging  the  magiftrats, 
*•  or  keepers  of  the  prifon  where  the  prifoner  is  detained, 
**  for  fetting  him  at  liberty,  under  the  penalty  of  wrongous 
**  imprifonment,  in  cafe  of  delay  or  refufal,  to  grant  the  faid 
**  letters  or  precepts,  or  to  fet  him  at  liberty  after  the  charge, 
*'  without  prejudice  to  the  keeper  of  the  prifon,  as  to  his 
**  dues  in  all  cafes  of  liberation  as  formerly  before  the  mak- 
**  ing  of  this  aft. 

5,  "  And  the  prifoner  being  liberat  in  manner  forefaid, 
**  it  fliall  not  be  lawful  to  put  or  detain  him  in  prifon  for 
**  the  fame  crime,  under  the  penalty  of  wrongous  imprifon- 
**  ment,  in  cafe  his  former  liberation  be  made  known  to  the 
**  committer  before  the  warrand  be  granted,  or  in  cafe  he 
*'  be  detained  after  his  former  imprifonment  is  fufliciently 
*'  inftrufted  to  the  keeper  of  the  prifon,  who,  upon  produc- 
'*  tion  of  the  former  warrand  of  his  liberation  from  his  im- 
^*  prifonment  for  the  fame  crime,  fliall  be  obliged  to  fet  the 

*  prifoner  furthwith  at  liberty,  unlefs  tiiere  be  new  criminal 

*  letters  raifed  before  the  commilFioncrs  of  judiciary,  and 
^  duely  execute  againd  the  faid  prifoner. 
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witLfV.!       ^*  "  In  which  cafe,  it  is  hereby  declared  lawful  toim- 
1701,  c.  6,  *<  prifon  him  of  new,  though  the  faids  letters  beraifcdfar 
ON  THK      ^^  ^^^  i^mt  crimey  for  which  he  was  formerly  incarcent, 
T«iAL.       a  and  it  fhall  be  lawful  to  apprehend  and  fecure  him  at  the 
<<  time  of  executing  the  faids  letters,  or  at  any  time  theT^ 
^*  after  before  tryal,  and  to  detain  him  till  his  tryal,  or  diat 
**  he  be  fet  at  liberty  in  the  due  courfe  of  law  :  and  his  ma- 
*^  jcfty,  with  advice  and  confent  forefaid,  ordains  his  majef- 
'^  ties  advocat  to  infift  in  the  faid  lybel|  and  profecute  the 
**  fame  to  a  final  fentence  within  fourty  days  after  the  faid 
**  prifoner  is  of  new  incarcerat  thereupon,  unlefs  the  delay 
''  be  upon  the  application,  or  at  the  defire  of  the  prifoner^ 
**  wherein,  if  the  kings  advocate  failzie,  the  dyet  is  to  be  dc- 
•*  {cTtcd ^mplsdter,  and  the  prifoner  ordained  to  be  fet  at  li- 
berty from  the  faid  imprifonment. 


<c 


7,  *'  And  the  procefs  not  being  duely  profecute  as  afore- 
'*  faid,  and  the  dyet  thereupon  deferted,  his  majefty,  with 
*'  advice  and  confent  forefaid,  declares  the  party  imprifoned 
•'  a  fecond  time  as  aforefaid,  to  be  for  ever  free  from  all 
"  queftion  or  procefs  for  the  forefaid  crime  or  offence." 

Under  this  head  of  delay  of  trial,  there  feems  to  be  foor 
principal  cafes*  i^^yy?,  when  the  diet  is  properly  fixed,  hot 
the  profecutor  does  not  infill  j  fecmdlyy  when  no  diet  is  fixed, 
or  fteps  taken  to  bring  to  a  trial ;  thirdly^  where  a  libel  has 
been  ferved,  without  fixing  a  diet,  that  the  trial  may  take 
place  within  the  legal  time  limited  by  law  ;  fourthlj^  when 
the  trial,  though  properly  brought  and  infifted  in>  is  not  fi- 
nifhed  within  the  forty  days.  In  the  firft  cafe,  the  matter 
is  left  to  the  common  law  remedy,  of  fimply  deferting  of 
the  diet.  In  the  other  three  cafes,  which  arife  ont  of  the 
flatute,  it  affords  the  remedy  of  letters  of  liberation. 

The  firft  of  thefe  claufes  ufes  the  expreffion,  "  to  fix  * 
**  diet  for  the  trial  within  fizty  days  ^"  which  limitation  has 
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1  rife  to  two  queftions.    The  one  is,  whether  it  qualifies      5  ^• 
^erb  *^  fixing^*  or  the  fubftantive  **  diet  for  triaJ"  which  1701,  cV 
ediately  precedes  it;  that  is,  whether  the  trial  itfelf  ^'°*^^* 
commencei  or  only  the  indi£lment,  or  criminal  letters,  tiiai^ 
ifcd  and  executed  within  the  fixty  days.     The  other  is, 
her,  at  all  events,  the  trial  muft  commence  and  be  con- 
id  within  the  immediately  fucceeding  forty  days ;  or,  if 
within  the  fixty  days,  may  take  place  at  any  period, 
diftant  foever  j  that  is,  whether  the  forty  days  run  from 
Kpiration  of  the  fixty  days,  on  the  one  hand,  making  to- 
T  one  hundred  days,  as  the  maximum  of  the  duration  of 
nprifonment,  or  from  the  diet  of  trial,  on  the  other, 
interval  foever  of  imprifonment  may  intervene  betwixt 
xtietb  day  and  the  commencement  of  the  trial. 

TH  of  thefe,  with  other  queftions,  in  this  interefting  Cafe  of 
h  of  our  law,  occurred  in  a  cafe  of  imprifonment,  by 
nt  of  the  magiftrates  of  a  roy.il  borough,  at  the  in- 
:  of  their  procurator- fifcal,  on  a  charge  of  theft.  The 
ers  having  applied  for  letters  of  intimation,  the  magi- 
\  made  the  ufual  order  on  the  procurator-fifcal  for 
ng  on  the  trial  within  Jlxty  days.  But,  on  the  fifty- 
i  day,  the  lord  advocate  fervcd  the  prlfoners  with  an  in- 
ent  to  ftand  trial  ^at  the  then  enfuing  circuit ;  which 
ilace,  not  only  after  the  Jixty  days,  but  the  forty  alfo, 
n  the  hundred  and  thirteenth  day.  The  judges,  on  the 
t,  referred  the  caufe  to  the  court  of  jufticiary  at  Edin- 
.  It  was  heard  in  prefence.  Thereafter  an  inquiry  in- 
:  practice,  and  informations  were  ordered.  But  a  deci- 
7as  avoided  ;  the  lord  advocate  confehting  to  the  liber- 
upon  the  ground  that  they  had  already  been  punifhed 
cntly  by  the  long  confinement  *.     "  It  may,  however* 

Iciander  Maccwan  and  Ifobel    thus  have  ferved   no   other  puirofe 
r;  June  24,   and   Augufl   6,     but  to  enrich  the  books  of  adjournal 

W!th  much  valuable  learning  and  in- 
tlaboratc  informations  which    genious  difquifitioo,  were  drawn,  that 
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wiAf'p.  I  "  ^^  conjc£lured,  from  this  defcrtion  of  fo  capital  a  point, 
1701,  C.6,  <<  that  the  profecutor  had  not  been  fanguine  in  his  cxpc£la- 
owTth*      **  ^*<^^5  ^f  fuccefs  *." 

ijiy  diet  of  In  this  cafe,  indeed,  where  the  diet  of  trial  was  without 
be  u"*omi^  the  enfuing^ir/y,  as  well  as  the  firft/x/>  days,  the  conftruc- 
xht forty  tion  of  the  public  profecutor  would  have  rendered  the  rc- 
*'*^**^  gulation  almoft  entirely  nugatory.  The  date  of  thc/xtfljf 
of  the  diet  is  of  little  fignificancy,  if  it  remain  as  difcrction- 

for  the  crown  by  the  follcltor-gencr-  and  Hit  forty  days  being  allowed  to 

al  (late  lord  Hendcrland),  and  that  conclude   it,    as  affbrding  fufficieot 

for  the  pannels  by  Mr.  Andrew  Crof-  time  for  whatever  delays  or  adjoorn- 

bie.  ments  might  be  neceifary,  are  was 

The  profecQtor  argued,  that  the  thus  ukeo  to  prevent  a  paimel,  in  ^ 

flatute  intended  only  that  a  fat  of  mod  any  cafe,  fuffering  longer  im- 

court,  vr'itWmfxty  days,  (bould  fix  the  prifonment  than  one  hundred  i^s, 

diet  of  trial;    or,  at   moft,  that   it  ^  Hume,  vol.  iii,  p.  173. 

(hould,  within  that  period,  be  com-  As  it  is  fo  extremely  importiot  to 

mcnceil,  by  raifing  and  executing  the  diminifli  the  queftionable  points  of 

indi6lmcnt,  or  criminal  letters.    In  the  criminal  law,  and,  as  far  as  poi- 

I   fupport  of  this  conftrudion,  it  was  (iblc,  attain  certainty  where  ov  lives 

obferved,  that  intimation  is  appoint-  and  fortunes  are  concerned,  the  joili- 

cd  to  be  made  to  the  profecutor,  who  ciary  records  cannot  be  pemfedwith. 

lofes  his  right  of  profecuting  in  cafe  out  having  frequent  caufe  to  regret 

he  difobcys  the  a<a.     But  it  is  the  the  cuftom  of  the  public  profecutor, 

province  of  the  court  to  name  the  to  avoid  a  decifion  when  not  likely 

day  for  the  trial.    And  the  feme  jea-  to  be  in  his  favour.  After  iffuc  joined, 

loufy  is  not  entertained  of  the  judge  and  proceeded  info  far  with  the  occeP 

as  of  the  public  profecutor.  fary  effea  of  intereftingand  unhinging 

In  this  cafe,  the  diet  happened  to  be  the  public  mind  rcfpeding  an  import- 

ihirteen  days  beyond  the  forty  days,  or  ant  point,  the  country  may  bethought 

on  the  hundred  and  thirteenth  day.  to  have  a  fort  ofy«/ ^4^/vn  to  obtain 

But  that  ardent  pleader,  and  admired  the  opinion  of  the  courL    In  I«rti- 

mailer  of  our  criminal  and  conftitu-  cular,  the  cafe  in  queilioo,  fo  OW" 

tional  law,  who  conduced   the  dc-  ncntly  prepared  by  the  bar,  coald 

fence,  did  not  take  advantage  of  this  not  have  undergone  the  deliberation 

fpecialty  to  betray,  by   conceffions,  and  decifion  of  the  bench,  withott 

the  general  conftrudion  of  fo  imporr-  fixing  the  meaning  of  that  important 

antailatute;  he  ftrongly  contended,  cbufe,  and  ripening  and  nutnrint 

that  the  diet  of  trial  itfclf  behoved  the  criminal  law  of  the  country, 
to  commence  witliin  the ^x/y  days; 
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before ;  to  dehy  the  trial  tt/elf,  and  the  prifonet's  con*      f  ^ 
nt  for  weeks»  or  months*  or  years.    As  to  its  depend^  x7ox^c*^ 
the  court  to  ux  the  <Kct,  of  whom  the  fame  tealoufy  — 'o«cui* 

ON  TBK 

mtertained  as  of  ihe  public  profecutdr'i  it  will  occur,  trial. 
lat  at  the  date  of  the  a£^|  the  diet  of  trial  was  ufnally 
y  the  public  profecutor  ^ ;  iecondly,  at  any  rate,  the  ar« 
t  is  not  in  unifon  with  the  principle  of  this  Tirtuous 
lich  is  jealous  and  diftruftful  of  judge  and  magiftrate, 
[  as  of  the  public  profecutor,  in  regard  to  perfonal  li- 
and  anxiouffy  fecures  it  by  fixed  rules,  exdufive  of 
I  difcretbn  altogether. 

I  other  queftion,  whether  the  diet  of  trial  muft  take  id,  muf! 
rithin  thcjxtkth  day  is  more  difficult.    The  praftice  ^^^^^  ^ 
r  years,  it  mud  be  admitted,  feems  rather  to  be  for  within  the 
die  profecutor  a  latitude  to  make  the  diet  fall  with-*^'^*^*'*^ 
iJtKtitth  day,  provided  the  trial  itfelf  be  concluded 
ihtt  firtiethy  counted  from  xS^t  Jtxtieth^  or  the  A»«- 
m  alL    However,  there  feems  to  be  reafon  to  doubt, 
nr  this  praflice,  were  it  to  be  dxfputed,  would  be  fane* 
by  the  court ;  for, 

rr.  In  two  refpcSs,  it  feems  to  be  repugnant  to  the 
I  conftru£tion,  according  to  the  collocation  of  the 
ift.  It  feparates  the  limiting  words,  •*  within  fix* 
lay*,**  from  the  word  "  diet*'  with  which  the  aft  con- 
hem,  adly,  it  feems  not  well  to  tally  with  the  ex- 
1,  **  unlefs  the  delay  be  upon  the  prifoner's  petition  or 
re,**  occurring  likewife  in  this  claufe.  A  prifoner,  on 
accounts,  may  find  it  neceflary  to  more  for  the  delay 

diet  of  trial  i  but  cannot  be  imagined  ever  to  have 
T  moving  the  delay  of  the  mert  fixing  oi  it,  or  raifing 

indi£hnent.  Acccordingly,  numberlefs  inftances  dai» 
ar  of  the  one  *,  while,  it  is  believed,  no  criminal  re« 

See  p.  464,  note,  column  ill.  b  Scefi^ra,  p.  458,  note  a 

/.  Gg 
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§  ^-      cords  in  the  world  contain  any  one  example  of  the  other. 

WILL.  P.  I,  .  '  * 

r7ox,  C.6,  The  latter  member  of  the  fame  claufe  thus  removes  all  am« 
oii'th"''^  biguity  from  t\iQ  former.  The  two  numbers  of  iht  fame clauft 
TAiAu  muft  be  conftrued  confidently  with  each  other.  The  one 
fpeaks  of  the  prifoner's  moving  to  delay» — the  other  provides 
for  the  profecutor's  fixing, — the  diet  of  trial.  Both  relate 
to  the  fame  identical  thing.  Had  the  fird  member  relatedi 
not  to  the  diet  of  trial,  but  to  the  fusing  merely,  the  excep- 
tion relative  to  the  prifoner's  delaying  the  diet  of  trials  would 
not  (in  that  cafe,  prepoderoufly)  have  made  a  fecondaniah 
relative  member  of  the  fame  claufe ;  but  muft  needs  have 
been  inferred  in  the  fubfequent  claufe* 

Secondlt,  in  two  refpe£l8  it  maims  and  curtails  the  relief 
and  prote£lion  intended  by  the  ftatute.     ift,  A  trial  doeioot 
always  proceed  on  the  firll  diet.   Adjournments,  on  the  mo- 
tion of  either  patty,  or  both  parties,  are  often  neceflarf.  b 
view  of  this,  the  ftatute  introduced  the  exception,  <*  wdeft 
*<  the  delay  be  on  the  prifoner's  petition  or  defire."    It  pn>* 
vided  for  fuch  neceflary  delays :  As  it  allowed  the  firft  jb^ 
days  for  the  profecutor  beginning  the  tsial,  fo  it  allowed  die 
enfuingy^r/y  for  (inifliing  it ;  and  for  adjournments  at  dtber 
inftance,  or  both  inftances,  without  any  rUk  of  prolong 
the  imprifonment  beyond  the  hundred  days.     Which  ho- 
mane  precaution,  if  the  diet  of  trial  may  be  poftponed  til 
the  clofe  of  i\it  forty  days,  will  fo  far  be  loft  to  the  piifboeri 
who  cannot  then  petition  for  fuch  adjournments  as  may  bl 
neceflary  without  lengthening  his  confinement  beyond  one 
hundred  days.     2dly,  The  neceffity  of  the  diet  taking  plaoe 
within  the  Gxty  days,  fecures  at  leaft  from  that  delay  of  tiial 
which  arifes  from  the  hurry,  dilatorinefs,  or  forgetfulneiSf  of 
the  public  profecutor,  who  may  fix  a  diftant  day  for  a 
although  he  would  not  venture  upon  adjournments  aj 
the  pannel's  oppofition,  in  face  of  the  court  and  of  the  pob* 
lie. 
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HlRDLTy  it  feems  decifive  that  it  is  contrary  to  the  early  ^^•'^'"  '• ' 
Uce  and  nnderdanding  of  tlie  public  profecutor  after  — roRciNit 
paffing  of  the  ftatute.     This  appears  from  the  judiciary  ^^j^"* 
rds.     Seemingly  for  no  other  reafon  but  the  fuppofed 
ffity  of  its  falling  within  the  fixty  days,  the  diet  appears 
ate  been  repeatedly  fised  for  a  day^  when  there  could 
o  probability  of  its  proceeding)  and  when,  of  courfe,  it 
adjourned  to  a  fubfequent  day,  for  which,  but  for  that 
on,  it  would  have  been  fixed  at  the  firft  *. 


kNOTHBR  queftion  concerning  the  mode  of  computing  i^^y  of 
Ci  the  fubje£i  of  fuch  fubtile  difquifition  in  our  own  and  ^^ng  ti^c" 
Roman  law,  has  occurred  in  the  conftrufkion  of  this  ^^^^^^ ^"'^ 
ife,  which  enads,  that  the  *'  (rial  fliall  be  determined  hyfree?    ' 
I  final  fentence  within  forty  days,  if  before  the  lords  of 
niUciary,   and   thirty  days  if  before   any  other  judge." 
ill  the  day,  then,  of  the  commencement  of  the  trial  be 
inted,  or  be  held  to  be  a  free  (Liy  ^  ?    The  firfl  of  thofe 
ipofitions  was  once  pleaded  in  arreft  of  judgment,  when 
noruk  were  ordered.    But  a  decifion  was  prevented  by  a 
don  to  the  pannel  ^. 

As  enaiple  of  this  occur*  in  the  the  3d  Caj  of  November.    This  day, 

(  of  Robert  Graham,  tried  for  which  jufl  brouglit  it  witliin  the  li« 

flier,  December  xo,  1711.    From  mits  of  the  fcfllon,  would  doubtlcTs 

minate-book  the  letters  of  imi.  have  been  originally  fixed,  had  it  niic 

ioB  appear  to  have  been  iigned  then  he-en  underftood  chat  the  diet 

kAognfi  Z7iaf  and  probably  were  behoved  to  fail  within  the  fixty  dayii. 

Bated  the  day  after,  viz.  27th  Sir  James  Stewart  was  ioi4  adf  ocate 

xAm    The  24th  day  of  Odober  at  this  time. 

■f  the J§^^y^M/i&  from  the  intima*        ^  In  legal  or  judicial  proceedings, 

,  and  the  iixtiitii  from  the  in  this  country,  fummonfcs,  charges, 

:  of  the  letters)  I  was  fixed  for  the  &c.  it  is  faid  thc^r/l  duy  itfnt;  hue 

L    This  happening  to  be  in  the  the  meaning  is,  that  the  days  are  on- 

;  of  vacation  (within  fix  days  of  ly  to  run  fiom  midnight  of  that  day 

winter  feilion),  when  the  judges  on  which  the  iuimnuns  is  executed, 

ably  were  not  in  town,  the  trial  charge  given,  &c. 
not  go  on  upon  that  day,  but        ^  X739>  Thomfon.  See  Maclaurini 

continued  by  lord  Ro)i;ftoQ  to  !No.  45. 
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WILL  P.I       Thus,  then,  the  prifoner  has  it  in  his  power  to  bring 

z7oi,c.6,  his  trial,  and  g<:t  it  concluded  within  the  periods  akc 

on't^ue  *  mentioned.     As  obferved  under  the  former  provifions  d 

TRIAL.       ilatute,  the  prifoner  mult  intimate  his  demand  to  the  pc 

who  is  interefted  in  preventing  his  liberation!  viz.  tc 

public  profecutor,  if  he  alone  has  brought  the  procefs, 

likcwife  to  the  private  party,  if  it  be  at  their  joint  inftanc 

at  the  inltance  of  the  latter,  with  concurrence  of  the  for 

Intimation,  ACCORDINGLY,  in  onc  cafc,  whcrc  this  had  been  omi 
and  intimation  made  only  to  the  public  profecutor,  the  c 
of  juiliciary  ^<  refufe  to  fet  the  prifoner  at  liberty,  in  rei 
'<  that  no  intimation  was  made  to  the  perfon  appearin, 
*<  the  warrant  of  commitment  to  be  concerned,  in  tcm 
**  the  afi  of  parliament  1701  *•" 

But  as  this  neceflfity  of  finifliing  the  trial  withia  f 

days  was,  like  the  other  provifions,  intended  as  a  protcj 

againit   oppreflive  views   in  the   public  profecutor,  it 

equally  proper  to  prevent  fo  valuable  a  privilege  from  b 

abufed  by  guilty  prifoners  moving  for  fucceflive  delayiii 

not  to  leave  the  public  profecutor  a  fufficient  period  for  < 

eluding  the  trial  within  the  fpecified  time.     Wherefoit 

<:Tc\l{\^^clifi^^y^^l^  "^^ft  ^  reckoned  exclufive  of  thofe  debjt 

thc^arniors^pve   takcn  place  "upon  the  prifoner's  petition  or  dc£ 

*  "  It  fecms,  however,  to  be  neceflary,  that  the  paoneri 

"  qued  of  a  delay  appear  in  fome  plain  and  fpecial  fors 

**  the  Record  ;  for  it  will  not  ferve  this  purpofe  that  he 

"  Gmply  moved  fome  plea  on  which  the  court  heCtate, 

<'  take  farther  time  to  be  refolved,  or  order  additional  ai 

**  mcnts,  or  inquiry  **.*' 

If  the  pro-      Let  us  next  conGder  what  is  the  confequence  of  the  [ 
iccufordif-  ^^  profccutor  not  obeyine  the  intimation  by  raifin£  awl 

obeys tne  .       .  ,  /  o 

intimation. 

*  John  Cumcron,  July  15,  i7r5«  ^  Hume,  toI.  iii,  p.  I74» 
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ecotioc:  proceCi.  and  brinnnjr  the  trial  to  a  conclufion  within      ^  ^' 
t     t^  o&  WILL.  p. r, 

Uieabo?e  refpe£li?e  periods.  This  is  exprefTed  by  the  fourth  1701,  c.6, 
daufc,  though  not  in  fuch  a  manner  as  to  be  free  from  all  ^'tVe"^ 
unbiguity*  trial. 

**"  If  no  procefs  be  raifed  and  execute  within  the  time  al- 

*  bwed,  or  in  cafe  o£  not  infifting  at  the  diet,  and  bring- 
'  ing  the  fame  to  a  conclufion  within  the  forefaid  fpace,'' 
he  purfuer  is  direfled  to  apply  to  the  court  of  judiciary,  or 

*  other  judge  competent/'  (for  trial  of  the  crime),  who, 
vithin  twenty-four  hours,  muft  iflue  out  their  letters,  or 
piccepts,  for  fetting  him  at  liberty,  under  the  pains  of  wrong- 
ous imprifonment* 

In  the  application  he  muft  fet  forth,  "  that  the  time  li-  Mode  of 
^  mited  for  infifting  or  concluding  the   procefs,  is  elapfed.''  libcntioiu 
That  is,  firft,  if  no  indiftment,  or  criminal  letters,  have  been 
« all  raifed  and  executed,  then  the  prifoner  is  intitled  to  ^^^l^^ 
make  this  application  on  the  expiration  oijixtj  days  from  the  raifed  and 
ite  of  the  intimation*     Secondly,  if  the  conftru^iion  above  J^^h^n*^fix- 
fcbmitted  be  juft,  the  fame  will  be  the  cafe  if  the Jixty  days  ty  ^r^ 
dapfc  without  the  diet  of  trial  taking  place  ;  or,  thirdly,  if 
die  trial  be  not  brought  to  a  conclufion  within  the  enfuing  diament 
forty  days,  then,  at  the  expiration  thereof,  this  application  is  ^^^^^^  *"** 
IB  that  cafe  competent.  within  the 

iixty  days. 

This  liberation,  however,  appears  from  claufe  fixth,  not  to  Rccommiu 
K  a  bar  againft  a  future  commitment  and  trial  for  the  fame  ment. 
^&nce.  This  is  unqueftionably,  and  moft  reafonably,  the  cafe, 
W  to  the  prifoner  who  has  efcaped  at  the  expiration  of  the 
iw)f  days,  from  no  procefs  having  been  raifed  and  executed 
^nft  him.  The  queftion  is,  whether  it  be  equally  compe- 
tent to  commit  the  prifoner  anew,  whofe  trial  had  commen- 
^1  though  it  was  not  concluded,  within  the  fcrty  days.  He 
obvioufly  ftands,  in  more  than  one  refpeft,  in  fo  different  a 
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§6.      predicament  from  the  other*,  that  the  (tatute  mj^fcry 

%oi^  c  6*  I'cs^'onabiy  have   made   fuch  a  diftinflion  between  them. 

^roRciM G  Which  difference  in  their  cafesi  howe?eri  and  the  abftnA 

TtiAL.*      juftice  and  equity  of  the  thing,  rather  than  the  natvuralcoa- 

llrudion  of  the  words,  feem  to  have  fuggefted  the  doubt  ^ 

This  fecond  commitment  i$  not  admitted  without  qua* 

Qualifica.   Hfications.     There  muft  be  new  criminal  letters  i  die  trial 

Mmrait-^'   muft  be  before  the  court  of  jufttciary  -,  it  muft  be  oMcladeJ 

ting.  within  forty  days,  otherwife  the  prifoner  is  liberated,  nercr 

New  cri.     again  to  be  troubled  under  the  fame  charge  ;  which  fimiti* 

^l\f^    ^  '    tions  ha?e  been  always  critically  conftrued  in  favour  of  tk 

pannel.     Thus,  as  the  (latute  ufes  the  term  new  ftimmi 

letters^  the  objeftion  was  fuftained  to  a  recommitment,  that 

it  was  on  an  indinment  which  had  been  raifed  withia  the 

Jixty  days  ^. 

In  the  cafe  of  a  recommitment  under  thb  claule^  the  aft 
^*  ordains  his  majefty's  advocate  to  tnfift  in  the  faid  iibdy 
and  profecute  the  fame  to  final  fentence,  within  faitf 
days  after  the  faid  prifoner  is  of  ne^  incarcerate  tbemfm^ 
*<  unlefs  the  delay  be  upon  the  application,''  &c.    Wliat  ii 
the  meaning  of  the  words  '*  of  new  incarceriHe  ?"  Doei  tk 


^  One  material  dilTerence  it  would  "  was  at  liberty  in  refped  of  twtf* 

occufion  between  their  cafes.  A  prif-  **  rant  from  the  high  court  of  )>l** 

oner,  a^ainfl  whom  no  criminal  pro-  **  ciary,  proceeding  on  letten  of  ii- 

ccfs  hab  hecn  raifed,  cannot  be  coniin-  "  timation,  it  is  not  competeot  10 

ed  longer  than  one  hundred  days,  but  **  bring  him  to  trial  on  a  counBi 

one  in  the  other  predicament  might  '*  indidment,  and  that  no  trill c* 

be  confined  for  one  hundred  and  for-  **  proceed  againfl  the  panad  oi  ib 

ty  days.  **  indidment;  and  ordain  him  to  k 

b  Sec  the  arguments  on  both  fides  "  inftantly  fet  at   liberty,  tnd  ^ 

very  candidly  and  fatisfaftorily  (kat-  "  ^^^^d  from  the  bar."    A  fi»*f 

ed,  Hume,  vol.  iii,  p.  174.  judgment  was   pnmooncrd  by  tke 

^  Jackfon,  September  1793.     The  ja^^gc*  on  the  Penh  circuit.  -Aynl 

judges  on   the   circuit  at   Glafgow,  2i,  1801,  in  the  cafe  of  John  Bdic* 

found,  «  that  in  refpe^t  the  pannel  ^^^ 
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ition  erf  ending  the  trial  in  fart'j  days  hold  if  the  ^  J^f '  , 
be  not  adually  incarcerated,  but  left  at  large,  either  1701,  c.6, 
without  caution  ?     '^This  point  having  occurred  in  a 
he  circuit,  was  referred  by  the  judges  to  the  court  trial 
:iary  at  Edinburgh  *  s  but  the  trial  was  after^'ards 
on  the  lord  advocate's  motion. 

of  John  Madmict.  the  z  ft  April  he  had  been  arreftcd  ia 

is  may  be  ftated  ihortly.  prifon  on  a  precept  iiTued  on  the  Por* 

^  and  thofe  other  points  teous  roll,  containing  an  inditftmcnt, 

this  tnaD*s  cafe  was  al-  ferred  on  him  on  the  aSch  March 

ted,  it  fuggefts  fome  other  preceding,  to  ftand  trial  at  the  lord 

irhich  have  not  yet  been  advocate's  inftance.      April  3d,   he 

difculTed.  petitioned  the  fheriff  to  liberate  him 

»,  on  the  29th  of  Decern-  on  bail ;  and  which  being  found,  he 

was  committed  to  prifon  was  liberated,  6th  Auguft.    April  ai, 

t  of  the  Iheriff  of  Perth-  The  judges,  on  the  circuit,  found  it 

tie  inftance  of  the  procu-  incompetent  to  try  on  a  common  in« 

,on  a  charge  of  (heepfteal-  didmcnc.  Spring  i8oa.  Criminal  let- 

lary   23,  1801.     Applica-  ters  were  ratfed  againft  him;  wliich 

tade  by  him  to  the  Iheriff,  were  difmiffed  by  the  judges  on  the 

letters  for  intimating  to  circuit,  on  account  of  irregularity  in 

urator  fifcal  of  court,  and  the  citation.      Autumn   1801,  new 

oncemed,  to  fix  a  diet  for  criminal    letters  were    raifed.      \^ 

in  terms  oT  the  ad  1701.**  pleaded  the  bent^fit  of  the  ad  1701 ; 

I  order  was  made  in  terms  and  '*  the  lord-juftice-clerk  and  lord 

ienrice  thereof,  made  at  the  «<  Methven  having  confidercd  the  ob- 

loufc  of  the  procurator-fif.  "  jedions  ofifc^red  to  thi^  libel,  with 

anuary,  whence,  therefore,  »«  the  anfwers  thereto,  they  refer  the 

days   begran   to  mn,  and  «  whole  caufe,  and  certify  tie  fame 

th  March.    On  the  z6th  «  to  the  high  court  of  jufticiary,  t* 

etition  was  given  in  to  the  «  meet  at  Edinburgh  the  13  th  day 

iving  liberaiion  in  confe-  «  of  November  next;    and  in   the 

the   expiry  of  the   fixty  «  meantime,  the   fa'.d   lords  difmifs 

April,  the  fheriff  •*  or-  ««  the  pann'  I  fr<^  the  bar ;  but  or- 

the    procurator-fifcal  this  **  dain  him  to  attend  the  high  court 

fliew  caufe  why  the  pray-  **  of  jufticiary  to  meet  at  Edinburgh 

le  petition  fhould  not  be  "  on  the  faid  15th  day  of  November 

j"  and  ad  April  granted  **  next.'*     Informations  were  accord. 

f  liberation,  **  in  fo  far  as  ingly  written;  but  no  judgme:it  was 

oofined  by  virtud  of  the  pronounced,  tlic  caufe  being  defcrccd 

,  on  the  petition  and  in-  on  the  lord  advocaic*a  motion  ;  I2th 

A  of  the  fifcal"    But  on  July  1803. 
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j  6.  In  the  cafe  of  treafon,  the  aft  contains  this  fpectal  cxccp- 

r/oi^,  C.6,'  ^^^">  '^^'  ^^^  prifoner  fliall  not  liavc  accefs  to  apply  for  pie- 

{— excEp.    fixing  a  diet  for  proccfs  for  forty  days  after  his  imprifon- 

ment,  which,  in  that  cafe,  are  allowed  for  preparing  the 

Treafon.  ^  . 

proccis. 

Forg^y.  And  in  the  cafe  of  a  trial  for  forgery  before  the  court  of 

fcflion,  though  the  ftatute  has  not  exprefsly  excepted  it,  the 
limitation,  with  refpeft  to  the  endurance  of  the  trial,  can- 
not well  take  place,  and  judgment  has  been  given  more  than 
once  to  that  cfFeft  *. 


Perfonaldi. 
1  gcnce. 

Colliers^ 


The  ftatute  exprefsly  declares,  that  it  does  not  apply  in 
the  cafe  of  imprifonment  in  virtue  of  perfonal  diligence,  a 
for  payment  of  debt  %  nor  in  the  cafe  of  colliers  and  falters, 
who  were  fcripta  gleha.  But  their  ftate  was  altered  bf  ij 
Geo.  Ill,  c.  28,  in  virtue  whereof  they  are  now  bound  only 
as  common  labourers^ 


Arrcft  to 
keep  the 
peace. 


The  ftatute  farther  excepts  the  cafe  of  inferior  magJ- 
ftrates,  judges,  or  juftices  of  peace,  and  conftables,  taking 
fecurity  of  perfons  for  their  good  behaviour,  and  keeping  the 
peace,  agreeably  to  former  ufagc,  or  to  imprifon,  in  order  to 
trial,  for  indignities  done  to  them.  It  allows  them,  as  be- 
fore, to  imprifon  parties  contumacious  and  difobedient  to 
church  cenfures,  vagabonds,  and  mafterful  beggars;  or  to  im- 
prifon for  riots,  bloodwits,  and  batteries ;  or  perfons  found 
Riots,  &c.  a£ling  in  tumults ;  or  for  drunkennefs,  fabbath-breakiogi 
and  fwcaring  ;»uncleannefs,  pickeries,  and  thieving.  Bot 
this  relates  only  as  to  the  formalities  in  arrefting ;  for  fitfh 
perfons  are  intitled  to  bail,  and  to  force  on  their  tiiali  as 
well  as  other  culprits. 


Difobedi- 
encc  to 
church 
ceniures. 


■  Kilkcrran,  1748,  July,  •».  Dclin. 
qucncy  ;    and  Feb.  24,  1 737,  Advo- 


catus  againft  Renoie.    Clerk  H«b«' 
Hume,  vol.  iii,  p.  175. 
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AxDf  laftljr,  it  is  exprefsly  provided^  "  that  in  the  cafe  of      f  ^  ' 
imminent  or  a£tual  invafion,  rebclUoYi,  or  infurredion/'  i7oi,*a.*6, 
mmitments  may  proceed  by  order  of  the  privy  council,  or  ~"]^^^ 
J  five  of  their  number,  upon  fufpicion  of  being  acceflbry. 
areto,  without  being  liable  to  any  pains. 

The  firft  decifion  ^  that  was  pronoxmced  by  the  court  of 

Jamurj  5,1704.    The  lord-juf-  ing  the  caufe  of  hit  commitment,  aa 

•dcrk  reported  Mr.  Adam  Pea-  hj  the  faid  aA  is  required. 

t  antra  John  Allan,  and  the  other  AnfxveretL'^'SlT.  Peacock  being  de- 

,ifintet  of  Stirling.    Mr.  Adam,  pofed  bjr  the  chnrch,  and  not  having 

oerly  epifcopal  minifter  at  More-  taken   the  oaths,  his  attempting  to 

k,  near  Kclfo,  being  depofed  by  preach  in  Stirling,  where  there  was 

church-judicatures,    ratified   by  no  vacancy,  was  a  public  and  open 

commiflia^  of  the  general  aflem-  Tiolation    and  tranfgreffion    of   the 

on  a  call  by  fome  of  his  own  laws,  and  being  taken  im  Jlagrante  tUm 

tniion  in  Stirling,  fets  up  a  meet-  li£lo  by  the  magiflratc,  he  needed  no 

boufe  there,  and  in  the  end  of  fubfcribed  information ;    for   whom 

Dftlaft,  while  he  was  preaching,  had  he  to  inform  but  himfelf  f  2<&^ 

:  Allan,  and  others  come,  and,  he  was  not  in  the  cafe  of  the  z6t  of 

mpting  him,  carry  him  away  to  parliament,  which   fpecially  excepts 

D  for  intruding  into  their  church,  thofe  who  are  difobedient  and  contu- 

e  there  was  no  vacancy,  con-  macious  tochurch-cenfures^ashewai, 

to  the  aid  a^  of  parliament  and  allows  their  imprifbnment  as  be- 
,  efpecially  he  not  being  quali-  fore  the  ad  ;  and  by  the  23d  ad  of 
7  taking  the  oaths  to  the  queen,  parliament  1693,  all  judges  and  ma- 
king under  the  church-cenfure  giftrates  are  commanded  to  give  af- 
privation.  The  faid  Mr.  Adam  fiftance  in  making  church-fen tences 
;,  after  fome  days  incarceration,  effcdual.  3/to,  the  refufing  of  bail 
ited  by  order  Irom  the  chancel-  i»  denied,  but  only  he  took  twenty- 
aifcs  a  procefs  agamft  the  magi-  four-hours  (as  the  ad  allows)  to  ad- 
»  for  wrongous  imprifonment,  vife  on  the  penalty  ;  and  as  to  the  fe- 
dcd  on  the  late  famous  ad  of  cond  offer,  there  were  names  indeed 
unent  1701,  libelling  ooool.  as  given  into  him,  but  they  were  nei- 
penalty  for  a  gentleman,  and  ther  prefcnt,  nor  any  fubfcribed  bond 
balf  a  merk  per  diem  io  long  as  of  caution  offered  to  him,  as  ths  ad 
vas  detained,  after  his  offering  requires. 

.  and  taking  inftrumcnts  againd  Replied. — As  to  the  fentence  of  dc- 

Q;  that  there  was  no  fubfcribed  privation,  he  had  an  appeal  yet  de- 

(ten  information  exhibited  againfl  pending  before   the  affembly   (only 

)  nor  a  written  warrant  contain-  thefe  appeals  do  not  ftop  execution^ 
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^LL.  P.  x»  f<^ffion  upon  that  a£):,  regarded  this  daufe ;  but  may  be  Aovgbj 
170Z,  C.6.  perhapsi  not  to  difcoTer  any  poition  of  the  liberal  fpkit  tfiai 
.Tioiis.  *   di£iated  it.    The  offender  was  an  einfcopal  clergyoian.  He 
offence  was  preaching  in  an  unlicenfed  meetiing-hoofe.  The 
magiftrate  having  taken  him  in  the  zGt^Jlagrante  dtHSh^  is  it 
was  termed,  committed  him  to  prifon,  without  any  (igned  in- 
formation.    A£Uon  for  the  ftatutory  penalty  was  aftcrwarfj 
brought  againft  the  magiftrate.  The  court  found  **  there  \r» 
**  no  neceffity  of  a  written  information  in  this  cafe,  feeing  Ac 
'*  bailie  himfelf  came  to  the  place  where  he  was  contraTCO- 
'*  ing  the  adis  of  patUament,  and  the  z£i  of  his  own  dcprir- 
••  ation,"  &c. 


f^fAiTut,        The  ftatute  ordains,  that  the  pains  of  wrcwgous  imprifoo* 


and  when  not  Infift'ed  on  are  reputed 
deferted) ;  and  as  to  his  being  unqua. 
lified,  he  had  taken  the  oaths  to  king 
William,  and  uas  ready  to  do  the 
fame  to  queen  Anne  :  and  that  noble 
and  excellent  law  being  the  great 
charter  of  our  perfonal  liberty,  muft 
not  be  diminlfhed  by  quibbles;  for 
it  was  never  intended  that  an  epifco- 
pal  minifter  may  be  imprifoned  fum- 
marilyfor  preaching  the  gofpel  peace- 
ably, neither  ought  it  to  be  ranked  as 
a  crime ;  and  the  zQt  was  calculated 
to  bridle  the  lawlefs  and  arbitrary 
power  of  ralh  magiflrates  in  calling 
people  into  prifon  at  their  pleafure ; 
and  therefore  he  (hould  have  given  a 
warrant,  mentioning  the  caufe  to  the 
jailor,  and  the  double  of  it  to  the 
party  incarcerate;  neither  ought  he 
to  have  delayed  or  reful'ed  the  bail, 
feci' g,  under  that  pretence,  one  may, 
in  defraud  of  that  good  law,  keep 
fVec  fubjci^s  long  enough  in  prifon. 
The  lords  found  there  was  no  ne* 


ceflity  of  a  written  informadofi  is 
this  cafe,  feeing  the  bailie  hinitf 
came  to  the  place  where  he  was  cuo- 
travening  the  aAs  of  pariiametit,  aad 
the  aft  of  his  own  deprivation;  la^ 
that  being  under  chureh-cenfores,  b* 
was  in  the  exception  of  the  aft  of 
parliament;  and  that  a  fabfcribed 
bond  of  cautionary  not  being  ofif4 
the  bailie  committed  no  fault  in  R- 
fufing  to  fet  him  at  liberty,  and  then* 
fore  afToihied  them  from  Mr.  Pea- 
cock's procefs,  which  is  the  firft  nu(> 
cd  upon  that  new  aft  of  parfiaoieiK. 
Mr.  Peacock  having  gifco  ia  * 
bill  againft  this  interlocutor,  redil** 
ing  on  fandry  groonda  of  bw;  tf" 
the  lords,  by  plurality,  haviog  rrfiu 
ed  his  bill,  and  adhered  to  diefofOir 
interlocutor,  he  gave  in  hii  ipp* 
for  redr eis  to  the  parliament,  whiA 
was  admitted  conform  to  that  iiwC 
of  the  claim  of  right  rebtinj;  thfl«- 
to.    (FountainhaU.) 
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Ihall  be  6,oool.  Scots  for  a  nobleman,  4,oooL  for  a  land-       { 6. 
ideman,  ZjOooL  for  every  other  gentleman  and  burgefs,  7701^' c*6' 
}ol.  for  other  perfons ;  and  in  cafe  any  perfon  be  de-  — rAiiif .. 
in  prifon  after  the  refpe£live  days,  in  manner  above 
led  for  obtaining  his  liberty,  the  magiftrate,  judge,  or 
perfon,  detaining  him,  fhall  be  liable,  looL  each  day 
lobkman,  661.  for  a  landed  gentleman,  33!.  68.  8d.  for 
^tlemen  and  burgefles,  61.  138.  4d.  for  others;  be« 
>fing  their  offices,  and  being  declared  incapable  of  be* 
ain  employed. 

E  z£t  is  exprefsly  declared  to  extend  to  the  cafe  of  all  — ^hat 
ements,  not  either  contented  to  by  the  party,  or  m-  mcnts  it 
.  after  trial  by  fentence ;  which  claufe  feems  to  import  »*»^"*- 
ill  the  prowfos  (hall  take  place  in  every  confinement^ 
li  not  in  the  public  prifon  '. 

..  Hume  doubts  whether  it  applies  to  cafes  where  the  Does  it  ap« 
ement  is  not  ordered  by  a  magiftrate,  and  under  pre-  vatepmon* 
of  complaint  made  to  him,  or  proceeding  held  by  him  ^^ 

ins  fband  not  to  apply  to  the  warrtot  to  detain  Campbell  until  he 

]g  c^fe.  fhould  find  bail  not  to  carry  Macken- 

ember   26,   1736!   Archibald  cie  away  with  him,  and  to  anfwer  to 

bU,  merchant  in  Edinburgh,  a  competent  court  for  what  he  had 

rilbert  Ramfay,  bailie  in  Kel-  already  done. 

In  confeqaence  of  this  information, 

laid  Archibald  Campbell  fet  the  bailie  granted  a  warrant ;  in  vir- 

m  Edinburgh  to  London,  a-  tue  whereof  Campbell  was  incarce- 

irich  Mr.  Jofeph  Mackenzie ;  rate ;  but,  upon  &iding  bail,  he  was 

len  they  came  to  Kclfo,  an  in«  liberate.    After  which  he  brooght  an 

ion,  figned  by  quarter-mafter  adioil  againft  Ramlay  for  wrongous 

t,  Sec  was  given  in  to  Mr.  imprifonment ;     wherein    the    lords 

f,  as  bailie  of  that  place,  fet-  found  his  proceedings  illegral  and  op- 

rth,  that  Campbell  had  clan,  preflive ;  Campbell  then  infifted  for 

ly  carried    away    Mackenzie  the  penalties  in  the  ad  1701. 
OS  wife  and  family;  and  that        ^  The  lords  found  that  this  cafe 

i  likewifc  prevailed  upon  him  '^  did  not  fall  under  the  ad  of  parlia- 

yofffeveralwritsandcvidents  "  mcnt  ancnt  wrongous    imprifon« 

eftates  therefore,  praying  a  ^  ment,'*    Clerk,  Home. 
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9  6.       in  that  capacity  ^.     In  one  cafe,  the  z&  was  found  by  th& 

TtoiVc-^!  co"''^  ^f  feflion  to  reach  other  perfons  than  magiftntes\ 

WHAT 

MKNTs  IT          V°*'  "»»  P*  '^*  fender,  who  u  clothed  with  do  » 

MEANS.            ^  December  14, 1736, Thomas  Pa*  thority,  and   who  hat  no  office  tt 

terfon,  Wright  in  Glafgow  fo;i/rtf  John  lofe:  neither  was  there  aoyocdlBi 

Andcrfon,  wright  in  the  Gorbals.  to  guard  againft  encroachments  ob  S* 

In   the  procefi  at    the    pnrfucr's  bertj  committed  by  private  pote^ 

inlbmce,  againft    the   defender,  for  as  that  is  what  rarely  happens;  b<l 

wrongous  imprifonment,  a  proof  hav-  when  fuch  abufes  do  occur,  thej  en 

ing  been   led;   at  advifing   thereof,  be  fufficicntly  reftrained  by  the  «■• 

"  the  lords  found   the  purluer  was  mon   rules  of   law,  whereby  cftsj 

"  unwarrantably  imprlfoued,  &c.  and  riotous  or  illegal  proceeding  is  Hsbk 

**  that   a  double  of  the  warrant  of  to  be  puniflied. 

"  commitment  was  rcfufcd  to  him,  Anfivertd  for   the  purfuer-^Tltf 

"  although   defired  ;    and    found    it  defign  of  the  ad  was  general,  to  p™* 

•*  proven  that  the  defender  was  ac-  ted  the  liberty  of  the  fubjcfi,whict, 

«*  ceffary   thereto ;  and  find  it  not  when  encroached  upon  by  a  nap. 

"  proven  that  he  had  any  warrant  ftrate,  is  no  doubt  a  breach  of  dstj; 

««  for  fo  doing;  which  the  lords  found  but  it  is  ftill  an  higher  offence  who 

«»  relevant  to  fubjed  him  to  the  pc-  committed  by  a  private  pcrfonju 

•«  nalties  in  the   ad   of  parliament  he  thereby  affumes  to  himfclf  a  powff 

•*  ancnt    wrongous    imprifonment  5  which  is  one  of  the  chief  chira^- 

•*  therefore,**  &.c.  ifticsof  magiftracy:  befidcsihecbnfc 

The  defender  reclaimed,  upon  this  extending  this  ad  to  all  confincmcnn, 

ground,  that  any  irregularity  he  had  not  either  ccmfcnted  to  by  thepaflTi 

ignorantly  fallen  into,  ought  not  to  or  inflided   after  trial  by  icnuiuSi 

fubjed  him  to  the  penalties  of  the  ad  ihews  that  the  flatute  was  not  \ssxs^ 

1 701  ;  becaui'e  it  was  intended  only  to  ed  to  be  confined  to  officers  of  the 

redrain  the  abufe  of  power  in  magi-  law  ;    and   indeed  without  that  ^ 

grates,  or  other  officerH  of  the  law, who  ad  would  have  been  very  impcrfe"*i 

are  intruAed  witluhe  power  ot  com-  if  liberty  had  been  fecured  agaJB^ 

mitting  their  fellow-fubjcds  to  prifon,  judges,  but  infecure  againil  pn'*^ 

asis  evident  from  every  part  of  it,  par-  perfons  who  have  no  authority** 

ticularly  the  claufc  anent  "  imprifon-  all.     Neither  does  the  daufc  tncci 

"  mcnt  in  or  J«jr  to  trial,  by  a  war-  lofs  of  office,  (hew  that  only  nay- 

"  rant  in  writ;  the  admitting  per-  ftratcs  were  in  the  view  of  the  Iff* 

««  fons  to  bail,*'  &c.    And  likewife  flature,  no  more  being  thereby  i** 

from  the  additional  penalty  over  and  tended  ihan  that  ihe  ofic-ndcrs ftcsU 

above  ihc  fine;  "  viz.  that  perfons  lofe  their  office,  whether  i:  isaaa- 

"  guilty  (hail  lofe  their   offices.'* —  fice  of  magiftracy  or  any  other  »li3t- 

None  of  which  thi:;gs  are  applicable  fomcver. 

to  a  private  perfon,  fuch  as  the  dc.  The  lords  adhered.    Clerk, lloctf. 
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The  zGt  concludes  with  forbidding  all  clofe  confinementSi       ^  6. 

which  Mr.  Hume   underftands  foUtary   and  inacccffible  ^^^^'  '*!• 

.  1701,0.6, 

prifonment  of  any  perfon  beyond  the  fpace  of  eight  d-iys  —what 
m  the  time  of  commitment ;  as  alfo,  all  tranfportation  of  J^/^^sTt 
'  perfon  forth  of  tlie  kingdom,  by  judges,  magiftrates,  or  mkami. 
CTS,  except  under  the  warrant  of  a   lawful  fentence,  or  Clofc  coo. 
h  confent  of  the  perfon  himfelf  given  before  a  judge. 

But  in  all  cafes  where  the  party  in  confinement  is  in  dan- 
'  of  his  life,  he  gets  out  on  what  is  called  '*  a  bill  of 
of  health."  But  this  will  come  under  our  notice  in  the 
it  book. 
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COPT  COMMISSION  OF  THE  PEACE. 

R  G  £  III,  by  the  grace  of  God,  of  the  united  Salntadon. 
^om  of  Great  Britain  and  Ireland,  king,  defen* 
faith:  to  our  moft  dea^^fons  and  faithful  coun- 

\  prince  of  Wafcs  (Here  follow*  other  princes  of  the  General  no* 

'  ^  *  mination  at 

the  begin- 

>ft  reverend  father  in  God,  and  our  fauthful  coun-  ning  of  the 
archbifhop  of  Canterbury^  primate  and  commiffion 

in  of  all  England  ^;^«'' 

11  beloved  and  faithful  counfellor 

;Uor  of  that  part  of  our  united  kingdom  of  Great 

i  Ireland,  called  Great  Britain 

>ft  reverend  father  in  God,  and  our  faithful  coun- 
archbifhop  of  York 

>ft  reverend  father  in  God  and  our  faithful  coun- 
archbiihop  of  Armagh,  primate  of  that 

ir  united  kingdom  of  Great  Britain  and  Ireland 

and 

>ft  dear  coufins  and  counfellors.    (Here  follow  the 

he  members  (^  the  privy  council) 

loved  and  faithful  the  lord  juftice  general,  juftice 

commiffioners  of  judiciary  for  the  time  being. 

pd  prefident,  and  other  lords  of  the  feffion  for  the 

r 
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coMMis.         The  lord  chief  baron»  and  the  other  barons  of  Exchequer 
•ION  or      jj^  Scotland  for  the  time  bcine 

THE  _ 

FEAce.  "^"^^  advocate  general  for  Scotland  for  the  time  bong. 

The  folicitor  or  folicitors  general  for  Scotland  for  the  time 
being 

(Hkke  follows  the  nomination  of  juftices  for  the  particu- 
lar county) 
greeting: 
Powers  of       Know  ye,  that  we  ha?e  afligned  you  jointly  and  fevenlly, 
iicrthc  firll  ^"^  every  one  of  you,  our  juftices,  to  keep  our  peace  mov 
affignmcnc  county  of  ,  and  to  keep,  and  caufe  to  be  kq)t|ail 

the  ordinances  and  (latutes  for  the  good  of  our  peace,  and  for 
the  prefervation  of  the  fame,  and  for  the  quiet  rule  and  men- 
men  t  of  our  people,  made  in  all  and  lingular  their  artickt  is 
our  faid  county  (as  well  within  liberties  as  without),  acoordiif 
to  the  force,  form,  and  effedl  of  the  fame;  and  to  chaftifb  and 
punifli  all  perfons  that  offend  againft  the  form  of  thofe  or* 
dinances  or  itatutes,  or  any  one  of  them,  in  the  aferetti 
county,  as  it  ought  to  be  done  according  to  the  form  of  tboft 
ordinances  and  ilatutes  uand  to  caufe  to  come  before  m 
or  apy  one  of  you,  all  tnofe  who,  to  anyone  or  more  ofosr 
people  concerning  their  bodies,  or  the  firing  of  their  honkh 
have  ufed  threats,  to  find  fufficient  fecurity  for  the  peace  or 
their  good  behaviour  towards  us  and  our  people ;  and  if 
they  (hall  refufe  to  find  fuch  fecurity,  then  them  in  ovr 
prilbns,  until  they  (hall  find  fuch  fecurity  to  caufe  to  be  &&* 
ly  kept. 
Second  if.  We  have  alfo  afligned  you,  and  every  two  or  more  of  yoif 
BgnmcDt.    ^f  ^i^Q,^^  jjny  Qng  ^f  yQ^  (j^^  aforefaid  (liere  the  juftices !»• 

fore  named  are  again  mentioned)  we  will  ihall  be  one,  our 
juftices  to  inquire  the  truth  more  fully  according  to  the  \Vf 
and  cuftom  of  the  land,  of  all  and  all  manner  of  fekMiies  or 
capital  crimes,  poifonings,  inchantments,  forceries,  art,  tB^ 
gic,  trefpafles,  foreftallings,  regratings,  ingroffings,  and  €t 
tortions  whatfoever,  and  of  and  all  fingular  other  crimes  and 
offences,  of  which  the  juftices  of  our  peace  may  or  ou|^ 
lawfully  to  inquire,  by  whomfoever,  and  after  what  manner 
foever,  in  the  faid  county,  done  or  perpetrated,  or  whkh 
fliall  happen  to  be  tliere  done  or  attempted.  And  alfd  ^ 
all  thofc  who,  in  the  aforefaid  county,  in  companies  againft 
our  peace,  in  difturbance  of  our  peoplcj  with  arn)^  force, 
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or  rode,  or  hereafter  (hall  prefume  to  go  or  ride  :  coimu- 
f  all  thofe  who  have  there  lain  in  wait,  or  hereaf-  *'•*  ®' 

THK 

efume  to  lie  in  wait,  to  maim,  or  cut,  or  kill  our  piacc. 
id  alfo,  of  all  yi^uallera,  and  all  and  lingular 
^ns  who  in  the  abufe  of  weights  or  meafures,  or 
ri£luals  againft  the  form  of  the  ordinances  and 
'  any  one  of  them,  therefore  made  for  the  comm- 
it of  our  people,  have  offended,  or  attempted,  or 
ball  prefume  to  offend  or  attempt :  and  alio  of  all 
iliffs,  ftewards,  conftables,  keepers  of  gaols,  and 
ers,  who  in  the  execution  of  their  offices  about 
^f  or  any  of  them,  have  unduly  behaved  them- 
lereafter  (hall  prefume  to  behave  themfelves  un- 
ive  been,  or  (hall  happen  hereafter  to  be,  carelefs, 
negligent  in  our  aforefaid  county ;  and  of  all  and 
rticlcs  and  circumdances,  and  all  other  things 
'  that  concern  the  premifes,  or  any  of  them,  by 
Iff  and  after  what  manner  foever,  in  our  afore- 
y,  done  or  perpetrated,  or  which  hereafter  (hall 
}tn  to  be  done  or  attemgjted  in  what  manner  fo- 
to  infped  all  indiAments  or  libels  whatfoever  fo 
,  or  any  of  you,  taken  or  to  be  taken,  or  before 
our  juilices  of  the  peace  in  the  aforefaid  county, 
ken,  and  not  yet  determined ;  and  to  make  and 
roceiTes  thereupon  againil  all  and  fingular  the  per- 
ds£ied  or  accufed,  or  who  before  you  hereafter 
en  to  be  indited  or  accufed,  until  they  can  be 
ender  themfelves,  or  be  outlawed,  or  declared  re- 
to  hear  and  determine  all  and  lingular  the  felo- 
il  crimes,  poifonings,  inchantments,  forceries,  arts, 
[^aiTes,  foreftallings,  regratings,  ingroflings,  extor- 
wful  aiTemblies,  indictments  aforefaid,  and  all  and 
ber  the  premifes,  according  to  the  laws  and  fta- 
e  kingdom,  as  in  like  cafe  it  has  been  accuftom- 
it  to  be  done ;  and  the  fame  ofiFenders,  and  every 
>r  their  offences,  by  fines,  ranfoms,  amerciaments, 
,  and  other  means,  as  according  to  the  law  and 
the  land,  or  form  of  the  ordinances  or  ftatutes 
it  has  been  accullomed,  or  ought  to  be  done,  to 
d  punifh. 

ED  always,  that,   if  a  cafe  of  difficulty,  upon  the  Exceptions, 
ion  of  any  of  the  premifes  before  you,  or  any  two  ^  rt«rai«t. 

a  2 
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C0MIM9-    or  more  of  vou^  lliall  happen  to  arife,  tlien  kt  judgment  in 

Slow  Of      nowife  be  given  thereon  before  you,  or  any  two  or  more  of 

r  "ce.       7^"'  unlefs  in  the  prefence  of  one  of  our  juftices,  or  one  o( 

our  juftices  appointed  to  hold  courts  of  circuit,  in  the  aioio- 

faid  county. 

^haw  to       And  therefore  we  command  you,  and  every  of  you,  that 

^}     ces;  ^^  ]^eeping  the  peace,  ordinances,  ftatutes,  and  all  and  fingih 

lar  other  the  premifes,  you  diligently  apply  yourfehes ;  and 

that  at  certain  days  and  places  which  you,  or  any  fuch  two 

or  more  of  you  (as  is  aforelaid)  (hall  appoint  for  thcfe  puN 

pofes,  into  the  premifes  you  make  inquiries,  and  all  and  fin* 

gular  the  premifes  hear  and  determine,  and  perform  and  fni* 

nl  them  in  the  aforefaid  form,  doing  therein  what  to  joftke 

appertains,  according  to  the  law  and  cuftom  of  the  badt 

(aving  to  us  the  amerciaments,  and  other  things  to  as  then* 

from  belonging. 

to  the  flic-       And  we  command,  by  the  tenor  of  thefe  prcfents,  ov 

'^-  flierifF  of  the  faid  county  of  ,  that  at  cenam  daqfi 

and  places  which  you,  or  any  fuch  two  or  more  of  yoo  (is 

is  aforefaid)  (hall  make  l^nown  to  him,  he  caufe  to  come  W* 

fore  you,  or  any  fuch  two  or  more  of  you,  as  aforeOud,  b 

many,  and  fuch  good  and  lawful  men  of  his  bailiewick  (at 

well  within  liberties  as  without)  by  whom  the  tnidi  ill  w 

premifes  ihall  be  the  better  known  and  determined. 

Wfi  alfo  command  the  keepers  of  the  rolls  of  our  peace 
in  our  county  aforefaid,  to  bring  before  you,  at  the  dajs  id 
places  aforefaid,  the  vnrits,  precepts,  proceflcs,  and  mdifi- 
ments  aforefaid,  that  they  may  be  infpeflied,  and  bjzi^ 
courfe  determined  as  is  aforefaid.  In  witnefs  whereoff  ^ 
have  caufed  thefe  our  letters  to  b^  made  patent.  WttA 
ourfelf,  at  Weitminder,  the         day  of  ,  in  the 

year  of  our  reign. 
(Signed  by  the  fecretary  of  (late  for  the  time*) 
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SSION  OF  THE  PEACE,  IN  LATINj  FROM  LAMBARD^ 
fi.  I,  $  8  }   AND  DALTONi  C.  5. 

GiuSi  Dei  gratia,  Britanianim  rex,  fidei  dcfenfor, 

IS,  quod  affignavimiis  vos,  conjun£liin  etJivifim, 
ibet  veftrum,  jufticiarios  noftros  ad  paccin  noftram, 
itu  noftro,  confervandam :  ac  ad  omnia  ordinationes 
I  pro  bono  paci$  noftrse,  ac  pro  confenratione  ejaC- 

pro  <]uieto  reginrini  et  gtibernatione  populi  noftri 
omnibus  et  fingolis  fuis  articutis,  in  di£io  comita- 
0,  tarn  infra  libertates,  quam  extra  juxta  vim  for- 

eife£lum  corundem,  cuilodiendum  et  cuftodiri  £»- 
Et  ad  omnes  contra  formam  ordinationum,  rel 
ro  illorum,  aut  eorum  alicnjus  in  comitatu  prxdic- 
joentes,  caftigandum  et  puniendum,  prout  fecun- 
nam  ordinationum  et  ftatutorum  illorum  fuerit  fa- 
f  et  ad  omnes  illos  qui  alicui,  vel  aliquibus  de  po- 
Iro  de  corporibus  fuis,  vel  de  incendio  domorum 
ninas  fecerint,  ad  fufficientem  fccaritatem  dc  pace, 
geftu  fuo,  erga  nos  et  populum  noflrum  invenien- 
im  vobis,  feu  aliquo  veftrum,  venire  faciendum,  et 
nodi  fecuritatem  invenire  rccufauerint)  tunc  eos  in 
(quoufq.  hujufmodi  fecuritatem  inueherint)  faluo 
faciendum. 
MAViMUS  etiam  vos,  et  quoflibet  duos,  vel  plures,  The  fecond 

(quorum  aliquem  veftrum.  A,  B,  C,  E,  F,  &c.  *^^^"'^- 
e  volumus)  jufticiarios  noftros,  ad  inquirendum  per 
turn  proborum  et  legalium  hominum  de  comitatu 

(per  quo6  rei  Veritas  melius  (ciri  poterit)  de  om- 

omnimodis  feloniis,  veneficiis  incantationibus,  for<* 
irte  magica  tranfgreflionibus,  forftallariis,  regrata- 
oflariis,  et  extortionibus  quibufcunq.  Ac  de  omni- 
igulis  aliis  malefaAis  et  offenfis,  (de  quibus  jufti- 
is  noftrx  legitime  inquirere  poiTunt  autdebent)  per 
[•  et  qualitercunque,  in  comitatu  praedidio  fa^is, 

as 
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tATiN  five  perpetratis^  vel  qux  impofterum  ibidem  fieri,  id  attcm-  t 
ptari  contigerit :  ac  etiam  de  omnibus  illis  qui  in  coontata  I 
prxdi£to,  in  conventiculis  contra  pacem  noftram  in  pertur-  I 
bationem  populi  noftri,  feu  vi  armata  ierunt,  vel  eqtutaiK- 
runt,  feu  impoderum  ire,  vel  equitare  praefumpfennt :  ac 
etiam,  de  omnibus  his  qui  ibidem  ad  gentem  noftram  msf- 
hemendam,  vel  interficiendam  in  infidiis  jacucnmti  vd  in- 
pofterum  jacere  pracfumpferint :  ac  etiam  de  hofteUainSi  (t 
iis  omnibus  et  fingulis  perfonis,  qui  in  abufu  pondenuni  id 
menfurarum,  fine  in  venditione  viAualium,  contra  formal 
ordinationum  vel  (latutorum,  vel  eorum  alicujus,  inde  p9 
communi  vitilitate  regni  noftri  Angliae,  et  populi  noJbi 
ejufdem  editorum,  deliquerunt,  vel  attemptauerunti  firain* 
pofterum  delinquerunt,  vel  attemptare  praefumpfciint,  k 
comitatu  prxdi&o :  ac  etiam,  de  quibufcunque  vicecomiti» 
bus,  balliuis,  fenefchallis,  conilabulariis,  cuftodibus  gadani^ 
et  aliis  ofHciariis,  qui  in  executione  officiorum  fuonun  (d^ 
ca  prxmifTa  feu  eorum  aliqua)  indebite  fe  habuerunt,  ant  iflH 
pollerum  indebite  fe  habere  prefumpferint,  aut  tepidi,  le* 
mifli,  vel  negligentes  fuerunt,  aut  impofterum  fore  coob- 
gerit,  in  comitatu  prxdido  :  et  de  omnibus  et  fingafis  aifr 
culis  et  circumftantiis,  et  aliis  rebus  quibufcunque,  per  qoo^  j 
cunque  et  qualitercunque  in  comitatu  praedi£lo  fafiis  fe  j 
perpetratis,  vel  quae  impofterum  ibidem  fieri,  vel  attemptxo  | 
contigerit,  qualitercunque,  praemiflbrum,  vel  eorum  alicojvs  , 
concernentibus  plenius  veritatem. 

£t  ad  indi£^amenta  quaecunque  fie  coram  vobis  fen  Hc/i^ 
bus  veftrum  capla,  five  capienda,  aut  coram  aliis  nuper  jufi* 
ciariis  pacis  in  comitatu  praedido  fa£la  fine  capta  (ct  noo* 
dum  terminata)  infpiciendum,  ac  ad  procefius  inde  verfis 
omnes  et  fingulos  fic  indi£latos,  vel  quos  coram  vobis  in* 
pofterum  indi£lari  cotigerit,  (quoufque  capiantur,  redd^  I^ 
vel  utlagentur)  faciendum  et  continuandum. 

Et  ad   omnia  et  fingula  felonias,  veneficia,  incantatiooes 
fortilegia,  artes  magicas,  tranfgrcfiiones,  forftallariasi  regraO* 
rias,   ingroffarias,    extortiones,    conuenticula    indidamefl^ 
praedida,  caeteraq.  omnia  et  fingula  praemifta  fecundum  k- 
ges  et  ftatuta  regni  noftri  Anglix,  prout  in  hujufinodi  cafu 
fieri  confucuit,  aut  debuit)  audiendum  ct  terminandum :  ct  ad 
eofdem  <}elinquentes,  et  quemlibet  eorum,  pro  deli&is  fuis 
per  fines  redemptioncs,  amerciamenta  foris  fiaduras,  ac  alio 
modo  (prout  fecundum  legem  et  confvietudinem  regni  noftr 
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aut  formam  ordinationum,  vel  .ftatutorum  pr^dic-  latin 
cri  confuevit»  aut  debuit)  caftigandum  ct  punicn-  commu- 

IIOH. 

so  femper,  quod  fi  cafus  diflScultatis  fuper  dctfcr-  Excejtionf, 

t  aliquomm  pnemmorum  coram  vobis,  vel  aliqui- 

!>u8y  vel  pluribus  veftrum,  evenire  contigerit :  tunc 

ium  indc  reddendum  (nifi  in  praefentia  unius  jufti- 

I  noftrorum  de  uno,  vel  de  altero  bancoi  aut  unius 

>rum  noftrorum  ad  aflifas  in  comitatu  praedi£lo  ca- 

liEgnatorum)  coram  vobis,  vel  aliquibus  duobus,  vel 

veltrumy  minime  procedatur. 

:o  vobis,  et  cuilibet  veftrum  mandamuSi  quod  circa  The  char^ 

a  pacis,  ordinationum,  ftatutorum,  et  omnium  et  ^°^^^^  ^"^' 

m  casterorum  prxmiiTorum  diligenter  intendatis: 

tos  dies  ec  loca,  quae  vos,  vel  aliqui  hujufmodi  duo, 

B,  veftrum  (ut  praedi6);um  eft)  ad  hoc  provideritis, 

emiffis  faciatis  ipquifitiones  et  prsemifla  omnia  et 

iidiatis  et  terminetis ;  ac  ea  faciatis  et  expleatis  in 

edidia,  fa£turi  inde  quod  ad  juftitiam  pcrtinet  fe- 

legem,  et  confuetudinem  regni  noftri  Anglix :  fa* 

\  amerciamentis  et  aliis  ad  nos  inde  fpe£lantibu8. 

AMUS  enim   tenore  prsefentium  vicecomiti  noftro,  T2:  ^^^  ^^" 

certos  dies  et  Joca  (quae  vos,  vel  aliqui  hujufmodi  ^^ 
plures  veftrum,  ut  prxdi£lum  eft  ei  ut  poteft  fcire 

venire  fac  coram  vobi$,  vel  hujufmodi  duobus,  vel 
reftrum  (ut  didum  eR)  tot  et  tales  probos  et  le- 
lines  de  balliua  fua  (tain  infra  libertates,  quam  ex- 
quos  rei  Veritas  in  prgemiiEs  melius  fciri  potent  et 

^AViMUS  denique  te  praefatum  militem,  cu(lodem  To  the  cuL 
1  pacis  noftrae  in  difto  comitatu  noftro  :  zd  prop- j^**^**' 
id  dies  ct  loca  prxdifta,  brevia,  precepta,  proceftus, 
amenta  prasdicla  coram  te,  ct  di£tis  fociis  tuis,  ve- 
s,  ut  ea  infpiciantur  et  debito  fine  tcrminetur  ficut 
in  eftt    In  cujus  rci  teftimoniumj  &c.     Datum^  &c. 
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NaUL 

JaMSS  FI,  I  lib  ParUamnti,  1587*  Ci.  82. 

OF  THE  FORM  HOW  JUSTICE  AIRES  SALL  BE  HALDEN  TWUfr 
ZEIRLIE,  IN  THE  HONETHES  OF  APRIL  AND  OCTOBER. 

Becaufe  of  the  great  delay  in  aAiones  Criminalli  tbrov 
the  not  balding  of  Juftice  aireSf  twife  in  the  zeir,  accoriiw 
to  the  auncient  and  lovable  ardour,  eftablUhed  be  diierle 
gude  Lawes  and  Afles  of  Parliament^  maid  of  before :  Cob- 
fidering  the  ordiniar  Judgement  in  Criminall  caufet  is  oody 
now  at  Edinburgh^  quhair  particular  dicttes  ar  fett,  for  cer- 
taine  fpeciall  and  higheft  crimes,  the  punifhment  of  utixr 
offenfcs,  quhairby  the  commoun-weill  is  greatly  grieredikft 
to  the  Juftice  aires,  that  very  fendill  haldis,  and  there*tbow 
are  becume  contemptible.  THEREFORE,  and  for  cafe 
and  reliefe  of  the  iubjedics,  that  ar  fa  frequently  inqiiietc«l» 
be  cumming  in  convocation,  to  dayes  of  Law,  and  to  |n£c  u^ 
on  Affifes  in  Edinburgh^  quhair  the  Courtes  ar  oftimes  conti- 
nued, in  hinderance  of  Juftice,  and  to  the  great  trouble  awi 
ncedeles  expcnfes  of  the  Kings  lieges :  It  is  ftatute  and  ordain- 
ed, be  OUT  Soveraine  Lord,  with  advife  of  his  three  EftaitcSi 
conveened  in  this  prefent  Parliament :  That  Juftice  aires  iailbc 
hnlden  twife  every  zeir,  in  time  cumming,  over  all  theScbbci 
of  this  Realme,  in  the  Monctli  of  jlpril  and  OHober :  Bcgin- 
nand  in  the  Moneth  of  OHober  nixt-to-cum,  eif  conveniwy 
it  may  be.  And  be  reafon  the  mater  cannot  be  ordered,  and 
ovcr-tane  at  anis,  be  ony  few  number,  to  paflfe  fucccffivdy 
over  all  the  haill  Realme,  from  ane  Schire  to  ane  uthcr,tM 
OUR  SOVERAINE  LORD,  fall  caufc  his  Juftte 
General!,  make  aucht  deputies  :  Or  clfe  his  Hienefle  iall  inak 
i*u  mony,  be  his  awin  commiffion,  under  the  teftimonialofoK 
«ireat  Scale,  of  fum  of  the  Senatoures  of  the  Colledge of  Ju*' 
tice,  or  cer taine  wcill  experimented  Advocates,  that  ar  msin 
able  to  travel  1,  appoyntand  twa  over  every  quarter  of  ^ 
Realme,  quhilk  conteinis  fcven  Schirefiedomcs,  or  thercb])! 
with  ane  depute  of  the  Thefaurers,  and  ane  uther  of  Ac  Jw- 
tice  Clcrkcs.  And  that  the  Stewardries,  and  the  Baillicff* 
cum  to  the  head  Burrowes  of  the  Schireffedomes,  quhainfl 
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ihefljtz  Before  the  cumming  of  the  quhilks  Jufticesde-jAMctvr, 

putesj  dittay  iall  be  uptaken,  ai^  the  perfons  indited  arreift-  ^5^7*  c.^*, 

cd,  in  mancT  hereafter  fpccificd.    Quhilks  Jufticcs  fa  dirca-  J^o""!'' 

cd,  iall  be  received  at  meir  entry  in  the  Schire,  be  the  SchU  tick 

rdk  principal,  or  his  foffictent*  depute.     As  alfo  be  theAiRii. 

"Wardanesy  within   their  Wardanriesi   and   their  deputes, 

Ixing  Knights  or  Gentil-men  landed,  with  the  Free  hald* 

^  of  the  fame  Schirefledome,  that  fall  be  warned  be  the 

Sdurefie,  to  that  efFeft,  be  Proclamation,  for  conveening 

at  the  place  and  time  appoynted :  Quhilkis  fall  convoye, 

ibe  iiuds  Juftices  deputes,  to  the  head  Burgh  of  the  Schire, 

and  accompany  them,  during  their  remayning  there  :  And 

iplttll  they  be  out  of  the  bounds  of  the  faid  Schire,  and  re- 

OBved  be  the  nixt  Schirefit,  or  his  depute.     And  upon  die 

aonring,  after  the  cummin^  of  the  faids  Judtce  deputes,  to 

ciery  lM»d  Burgh  of  the  Schire,  gif  the  day  be  lauchfull : 

and  fulsieng  thereof,  the  nixt  lauchfull  day,  they  fall  be- 

Ame  and  fenfe  their  aire,  call  the  fuites,  and  put  the  oiFen- 

wi,  gif  ony  bee  already  in  prifon,  to  the  knawledge  of  ane 

Afife.     And  as  th6y  be  found  culpable,  or  Innocent,  to  Mi- 

tufter  Joftice  upon  them,  conforme  to  the  Lawes  of  the 

Xcabne.    Thereafter  to  call  the  pledges  and  Cautioners  of 

perlbnes,  that  hes  found  foverty  to  underly  the  L  iw,  the 

dliid  day  of  the  aire,  or  fooner,  upon  fifteene  dayes  warn- 

iif.    And  thirdly,  the  perfons  newly  indited  and  arret  (led, 

aad  doe  Juftice  hkewayes  upon  them :  and  that  r!iey  dircd 

|fceir  Precepts  for  fummounding  of  A'.nfours,  ane  or  maa, 

Uk  perfon  lender  the  paine  of  fourty  pounds.    And  hiving 

taded  their  Juftice  aires  :  they  fall  deliver  the  extr.i£fc  ther:- 

5^1  fiMcribed  with  their  handes  be  indenture,  to  the  Theiau- 

Wsor  his  depute:  Quhilkis  fall  caufe  up-take  the  fu.nmcs, 

comeiaed  in  the  faid  extra£t,  and  make  compt  of  the  fummes 

^QMeined  therein,  at  the  nixt  Qu  ^krr,  before  the  uuditour 

Aeteof.     Ii:  the  firft  end  of  quhilk  fummes,  fall  be  allowed 

tt  the  Tbefaurer  or  his  depute,  the  charges  and  expenfes  of 

^Juftice  and  Qcrkes,  as  the  famin  fall  be  modified  and  ap- 

poyiKed  be  the  Lords  Auditores  of  his  Hieneife  Checker,  or 

«y  five  of  them.     And  to  the  efFcft  that  all  Executioncs 

*>d  sneiftmentes  requifite,  may  be  dewly  prepared,  before 

womiming  of  tht*  faidis  Jultice  deputes  : 

Iris  ftatutc  and  ordancd>  thiitOUR  SOVERAINE 
I'ORD^  with  advife  ot  hii>  Chancellar,  Thefaurer,  Juftice 
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jAiitt  Ti,  Clerk,  fall  nominate  and  give  Commiflion  to  honounUeani 

1J87.  c.  8a,  worthie  perfons,  being  knawen  of  honed  fame»  and  eftcend 

iwa  ju5^"  "^  maintcincrs  of  evill,  or  opprcflion  i  And  in  degree,£aiki 

TicB  Lordes,  Barronnes,  Knightes,  and  fpccial  Gentle-men  land 

AYftEft.       ed,  experimented  in  the  lovable  Lawes  and  Cuftomes  of  th 

Realnie,  a£luall  in-dwellers  in  the  fame  Schiresy  to  the  nun 

ber  hereafter  limited,  according  to  the  boundes  and  quandt 

of  every  Schire :  That  is  to  fay,  within  the  Countries  and  Sdi 

Firft  ap.      refFedome  of  Orhnay  and  Zetlandy  xiv  :  within  Innernesvn 

pointmcnt    Cromarty^  twentie  ane :    Name  feven :    Elgin  and  Fern 

of ^'Tcc  ^^^^^  •  ^^"dFy  f^^^^  •  Aberdetiti  twentie  anc :  KincsrA 
'  feven  :  Forfare^  four-tenc :  Fife^  four-tene  :  Kittroffe^  tern 
Clack'tnafinan^  feven :  Perth^  twentie  ane  :  StriwUngj  level 
DtimtartaMj  feven :  Linlithcow^  feven  :  Edinburgh'  pfii 
cipall  feven  :  Conftabulary  of  Haddingtouny  feven  ;  Benmh 
vij :  Roxburgby  four-tene :  Selkirk^  feven :  PebRs^  feven 
Latiarky  four-tene :  Retifrewj  feven  :  Argjle^  feven :  BkL 
feven  :  Airy  twentie  ane  :  Wigtwny  feven :  Dumfitisy  twa 
ty  ane.  Quilks  fall  be  the  Kings  Commiflioners  and  Juft 
ces,  in  the  turtherance  of  Jullice,  peace  and  quietnefle :  T< 
gidder  with  four  of  tlie  Councell  of  every  Burgh»  within  d 
felfe  :  Quhilks  fall  be  conftant  and  continual,  up-takers  of  (G 
tay.  Givand,  grantand,  and  committand  to  them  full  pom 
to  take  inquifition,  and  make  Dittay  be  their  awin  knai 
ledge :  Or  be  an  fwome  inqueft,  or  fwome  particular  ma 
of  all  perfones  fufpe£^ed  culpable,  of  the  crimes  and  di 
faultes  conteined  in  the  Table^  to  be  maid  be  the  Thefaoie; 
Juilice  Clerk,  and  Advocate,  annexed  to  this  prefent  A£ 
divided  in  twa  fortes.  And  all  perfones  delated  as  culpabi 
in  the  firft  degree  ;  The  faids  Judges  and  Commiflioners,  & 
ather  apprehend  and  commit  to  waird  (gif  convenieotl 
they  canne)  Or  els  fall  deliver  them  in  the  Portuous,  to  di 
Crowner  of  the  Schire,  every  Moneth  anis  to  be  anreiftd 
«nd  put  under  foverty,  be  him,  or  his  deputes,  to  the  nb 
Juftice  aire,  to  be  halden  twife  in  the  zeir  be  the  Kings  Ttf 
tices  deputes,  directed  from  his  Hienefle,  in  maner  bCT 
fpecified.  And  upon  all  perfones  delated  and  fufpe&C(i|^: 
culpable  of  the  uther  crimes  and  defaultes,  in  the  koqimI.^'' 
grce:  The  faids Juftices  and  Commiflioners  in  the  Schivfih^ 
proccede  and  do  Juilice  thcmfelves,  at  their  cfmrtes  and  Qia 
inges,  to  be  kept  four  times  every  zeir :  Tha^is  to  £1^  At  t 
iSrft  day  of  Mmj  :  At  the  firft  day  of  Jiugu/f  ;  .At  the  fi 
iiay  of  November^  and  at  the  firft  day  of  Februar/or  lith' 
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wajresi  at  ony  time }  three  thereof,  then  being  togidder,  and  jamcs  ti« 
ahnyes  fitting  in  die  Tolbuith,  of  the  head  Burgh  of  the  1587.  c.  8», 
fchlrc :  And  that  they  remaine  at  every  ane  of  the  faids  J^mo  jui!*" 
fiwr  times  in  the  ^eir,  three  dayes  togidder,  or  langer,  or  tick 
florter,  as  they  finde  occafion  :  with  power  to  them  to  di-  atkis. 
>€d  their  precepts  and  p(^tuou8|  to  the  Crowners :  and  their 
pieceptSf  to  Schirefies  or  Officiars  of  Armes,  to  fummound 
Affifest  ilk  perfon,  under  the  paine  of  ten  poundes.    As  aU 
fw2L  to  fend  their  extrades  to  the  Thefaurer,  after  every  ane 
of  their  four  meetinges,  to  the  efie£i,  the  paines  and  un-law 
therein  oonteined,  may  be  taken  up  :  Quhairof  compt>  reek- 
fling,  and  payment  fall  be  maid,  at  the  nixt  Checker,  and  the 
charges  and  ezpenfes  of  the  faids  Juftices  and  CommiiSonerSi 
allowed  therein,  in  fik  quantity,  as  (all  be  modified  and  ap^ 
poynted,  bee  the  Lordes  of  his  Hienefle  Checker,  betuixt  and 
the  firft  day  of  IfcvembeTf  nixt  to-cum.     And  in-cafe  of 
dmlbbedience  or  contempt,  diat  they  notifie  the  fame  to  the 
Kings  Majefties  deputes,  at  the  faids  Juftiqe  airis.   And  gif 
theyalfwa  fall  finde  them  contemned  and  difobeyed  ony  wayes: 
toEgnifiediefametoOUR  SOVERAINE  LORD, 
suid  his  fecreit  Councell,  quha  fall  provide  fpr  punifhment  of 
tine  contempt,  be  force,  to  the  terrour  and  exemple  of  uthers 
oAendoures,  to  commit  the  like  in  time  cumming :  And  the 
faids  Juftices  of  baith  fortes,  for  the  fpace  of  ane  zeir,  an4 
fuidier,  bduring  OUR  SOVERAINE  LORDI3 
"Will,  to  indure. 


No.  IV. 

Jamms  VI,  20tb  ParBament,  1609,  Cb.  7. 

Act  ament  the  commissioners  and  justice  of  peacb. 

FORSAMEIKLE  As  among  the  infinite  monu-  1609, ci. 7. 
Stents  and  teftimonies  of  his  Majefties  true  pietie,  fingular 
^Udome,  fincere  zeale  to  Juftice  and  fatherlie  care  of  his  peo- 
pl^theEftaites  of  this  Elingdome  have  not  found  any  bringing 
^2^  deferved  commendation  and  permanent  renoun  to  his 
^^eflie,  or.greater  profite,  quyetnefle  and  comfort  to  his  fub* 
Jc^  nor  m  conftant  perfeverance  in  his  maift  Religious 
^"><i  prudent  refolution  to  jextirpat  the  ungodlie^  Barfaaf otti 
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JAMES  vi,  and  bnitall  cuRome  of  deadlie  feadSi  whilk  by  the  i 
1609,0.7,  yj^  abufc  of  manv  bypaft  ages  was  become  fa'freqa 
IMC  jcsri-  *'*  Rcalnie,  as  tne  fubjefts  of  grcateft  ranke  and  ^ 
cEt  or  upon  every  nau^htie  occafion  of  bafe  and  unworthte  < 
PEAci.  verfies  of  neighoourheed)  for  turvc8>  fold-d^es,  fur 
marches  of  iands»  fooIi(h  words  or  drunken  difcords  bt 
their  meaneft  ferrants  and  dependers,  and  any  other 
Countrie>  did  fo  readilie  embrace  the  proteAion  of  th4 
juft  and  unneceflarie  quarrels,  as  did  many  tymea  i 
themfelres  and  their  haili  friendfliip  in  maift  bloud 
mortal!  troubles,  wbilk  they  did  profecute  with  fie 
and  crueltie,  as  to  the  extreame  perrell  of  their  fanli 
famie  of  their  memoriall,  and  overthraw  of  their  awi 
their  adverfaries  houfes,  did  diftraft  the  Kingdome  in 
fite  fa£Hons,  and  many  tymes  fumifhecl  matter  of  mat 
nitious,  feditious  and  Civil!  warres.  The  inconven 
whereof  being  manifeftlie  fene  and  fenliblie  felt^  ba 
the  Princes  and  people  of  this  Realme  in  many  bypai 
and  eameftlie  fought  to  have  bene  removed,  yet  tne  e 
tion  was  fa  univerfali,  that  the  greateft  part  prevaillingi 
the  beft,  that  cruel!  Bari)aritie  Iiath  l>oth  continuanc 
daily  increafe,  until!  his  Majeftie  bending  the  excelfef 
dome  and  rare  graces  of  his  Royal!  minde  (wl)ere-witl 
hes  endewed  him  mair  aboundantlie  then  any  King  du 
did  raigne  in  this  Hand)  againil  that  godles,  unnatura 
beaftlic  CuRome,  did  devile  and  edabliQi  a  maift  godli 
and  prudent  Law  and  Ordinance  for  the  courfe  to  l)e  0 
ed,  for  removing  upon  equitable  and  juft  conditio! 
deadlie  feads,  whilk  then  ftude  in  great  numl>er  betwe 
maift  powerful!  fubFJefIs  in  this  Kingdome  and  theii 
men,  aflifters  and  partakers :  In  the  execution  whered 
having  miraculouiiie  aiTifted  his  Majefties  maift  Iiaili 

{'uft  intention  after  exceeding  great  care  and  paines  ta 
lis  Majeftie  in  tryall  of  the  original!  caufes  of  tlie  Cue 
cords,  the  true  circumftances  of  the  injuries  and  loft 
uined  by  either  partie,  and  in  prefcryving  due  faliif 
to  be  inctifferentlie  made  for  redres  of  all  bypaft  hann 
wrangs.  His  Majefties  admirable  conftancie  hes  ia 
come  all  difficulties,  that  the  hail!  knawne  feeds  wkhi 
Kingdome  hdng  now  removed  by  periite  reconciliatioE 
jaft  contentment  of  all  parties  having  intereft  tberei 
Majefties  hail!  fabje&s  fiads  fik  joy  and  happinet  i 
iwect  fnites  of  his  wifdome  and  providence  aepsei 
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bt  cafo ;  that  they  earnefiie  wiih  that  his  Majcltie  wha  hes  jam&s  vx^ 
a  cairfuUie  exterminate  that  abhominaUe  peft  of  deadlie '^*^''* 


COVCKIM- 


OftTl- 


Mdi,  may  ia  bis  Angular  wifdome  finde  meanes  for  ever  ing  j. 
0  prevene  the  reviving  of  that  monfter*  Wherein  his  Ma-  ces  qe 
idUe  copfidering  that  nothing  gave  fa  great  grouth  and  '■^^■- 
tvcogth  to  that  bypaft  Barbaritie,  as  the  flouth  ofMagiftrata 
bi  sot  fttpprefling  the  firft  fiseds  of  tbefe  dilIemioQft»  whilk 
koi^  finall  and  weake  in  the  beginning,  for  Peets,  Turves, 
DovitSi  Fold-dykeS|  poyndings,  neishbourlie  nurches,  inju- 
dons  words  or  light  brawles  were  then  eafille  to  be  fetled, 
if  diligence  and  authoritie  had  bene  joyned  for  repreiling 
thereof,  whilk  being  negle£led  by  thefe  to  whom  it  apper- 
irined  t  tbefe  light  jarres  and  infolences  did  very  oft  kindle 
ft  flames  of  diforder,  difiention,  rankor  and  feed,  as  in 
miny  yeares  with  great  ftreames  of  bloud,  defolation  and 
nine  of  great  and  auncient  houfes  and  races,  could  hardlie 
be  onencned.  For  remeed  whereof  his  Majeftie  and  Eftaites 
tmaids.  Ratifies  and  approves  the  former  A£i  made  by  his 
Hcighnes,  for  abolifiiing  deadlie  feedes  in  every  head,  claufe 
md  Artidde  thereof.  And  farther,  ftatutes  and  ordeines,  Nomina- 
Alt  in  every  Shyre  within  this  Kmgdome  there  (hall  be  year-  -Jj^^^** 
Bi  Mpoynted  by  lus  Majeftie  fome  godlie,  wyfe  and  vertu- 
Wtt  Gentlemen  of  good  qualitie,  moyen  and  report,  making 
itGdence  within  the  fame,  in  fik  number  as  tlie  bounds  of 
Ae  Sbyrc  ihall  requyre,  to  be  Commiilioners  for  keeping  his 
Uajefties  peace,  to  whom  his  Majeftie  with  advyce  of  the 
Lords  of  his  privie  Councell  (hall  give  power  and  commii&on 
to  overfee,  try  and  prevent  all  fik  occafions  as  may  breed 
^ble  and  violence  amongft  his  Majefties  fubjeds,  or  force- 
able  contempt  of  his  M  ijefties  authoritie  and  breach  of  his 
peace*  And  to  command  all  pcrfons  in  whom  they  (hall 
ec  manifeft  intention  to  make  trouble  or  diforder,  either  by  Their  pow-. 
Pothering  together  of  Idle  and  difordcrlie  perfons,  or  by  «"*"<! 
^liSt  bearing  or  wearing  of  Piftolets  or  other  forbidden  ^'^* 
^pons,  and  (ik  other  ryotous  and  fwaggring  behaviour ;  to 
bde  themfelves  and  finde  caution  under  competent  paines 

>  oberferve  his  Majefties  peace,  and  for  their  compearance 
rfcnre  his  Majefties  Juftice  or  Lords  of  his  privie  Councell, 

>  underly  fie  order  as  (liail  be  found  convenient  for  puniih« 
g  their  tranfgreilions  or  ftaying  of  troubles  and  enormia 
».  And  if  need  (hall  be,  to  requyre  the  duetifuU  and 
c«lient  fttbjeils  of  the  Shyre  to  concurre  with  them  in 
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jAMEt  n,   preventing  all  fie  contempts  and  violences,  or  for  taking  ^ 
1609,  c.  7,   ^airding  of  the  wilfull  and  difobedient  authors,  committer 
iNo%8Ti-  2»nd  fofterers  of  thefe  crymes  and  diforders  under  fie  coc^ 
cKs  or       petent  arbitrare  paines  as  his  Majeftie  and  Lords  of  his  pii^ 
FBAct.       Councell  (hall  appoynt  for  the  offenders,  and  fik  of  %3 
^"j3fcft^  ^^  Countrie  as  being  rcquyred  ftiall  not  give  their  readie  ^^ 
(^m,         afald  concurrence  to  his  Majefties  Commiffioners  in  the  {^^ 
mifTes,  whereby  the  ordinare  Magiftrats  and  Officiares  witboi 
the  Shyres,  may  be  the  better  amfted,  and  their  abfence,  tin. 
ployments  or  other  impediments  mair  commodioaflie  fop. 
plied,  without  derogation  of  their  jurifdi£lion  or  wane  of 
readie  comfort  and  Juftice  to'  the  obedient  fubje£ls  within 
the  bounds  thereof.     Ordeining  alfo  the  faids  Commiffionen 
to  give  true  advertifement  and  information  to  the  Lords  of 
his  Majefties  privie  Councell,  Juftice  generall  and  his  depute^ 
his  Majefties  Thefaurer  and  other  Magiftrats  and  officers 
whom  it  efieits,  of  the  names  of  fik  faithfull  and  unfofpeft 
witnefles  and  aflyfers  to  b^  fummoned  in  all  crraies  and  dif* 
orders  whilk   (hall   happen  to   fall  forth  within  the  (aids 
Shyres,  as  (h^tll  be  knawn  to  be  maift  meet  and  able  for 
tryell  and  probation  of  the  fame,  and  for  efchewing  that  Ok 
as  are  either  aged,  feiklie  or  unable  to  travell,  or  ignonnt  of 
the  fafts  to  be  tryed,  be  hot  unjuftUe  vexed  or  unneceflkrlic 
drawne  from  their  awne  hou(es  and  affaires,  for  matters 
wherein  they  are  not  able  to  give  any  light. 


No.  V. 
James  T/,  22d  Parliament ^  1617,  ^**  ^' 

ANENT  THE  JUSTICES  FOR  KEEPING  OF  THE  KINGS  MA- 
JESTIES PEACE,  AND  THEIR  CONSTABLES. 

PART  I. — ANENT  JUSTICES. 

t<i7,cH.8.     L— OUR  SOVERAIGNE  L O R D, with adr ^ 

and  confent  of  the  Eftates  of  Parliament,  having  confidc^^ 
the  Articles  and  InftTu£lions  given  of  before  by  his  Maj^-^ 
to  the  Juftices  and  Commiffioners  appointed  for  keeping^ 
his  Majefties  Peace,  and  to  their  Con(tables  which  were      ^^' 
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lis  Highnes,  and  unto  the  faids  Eftates,  by  the  faids  james  vi, 
id  den  red  to  be  authorized  by  decreet  and  fentencc  '^'7»c.S, 
snt:  Hes  ratified  and  confirmed  the  fame  in  manner  an9  dd- 
particularly  here  fet  down  and  exprefled  in  every  tics  or 
article  thereof,  of  the  wiiich  the  tennoursfeUowes.  J*"t*<=«« 

^  '  OF  TB» 

**y'  ,  rBACC« 

immiiEoners  and  Juftices  of  Peace  at  their  firft 
upon  the  Beiich^  ihall  give  the  Oath  following, 
all  fwear,  that  you  as  one  of  the  G)mmi{Iioners  ^'^  ^  ^' 
i  of  Peace  within  the  Shyrc  of  &c.  according  to   ^^ 
lege^  wit  and  power,  fhall  do  equal  right  both  to 
30or  conform  to  the  Lawes  and  Cuftomes  of  the 
Statutes  thereof :  And  that  you  (hall  not  be  of 
ith  any  perfon  in  any  quarrel  or  matter  depend- 
you,  and  that  you  (hall  every  quarter  keep  the 
r  oftner  as  you  (hall  be  required,  not  having  any 
liment  to  the  contrary :  and  fliall  faithfully  and 
large  your  duetie,  as  ane  Juilice  of  his  Majefties 
(hail  leave  nothing  undone,  that  may  tend  to  the 
ri  of  the  fame.     So  help  you  God. 
T  one  Juftice  fliall  have  power  upon  complaint  of  Ppwc'  of 
,  befng  threatned,  and  fearing  to  be  wronged,  to  ^*^^J* 
partte  complained  upon,  under  fuch  a  pecunial 
eep  the  Peace,  as  he   (hall   think   fitting.     As 
imit  him,  until  furetie  be  found  by  him,  the  faid 
alwayes  giving  his  Oath  before  the  Juflice,  that  he 
aufe  to  dread  his  harm.     And  albeit  no  perfon 
vet  if  the  Juftice  be  credibly  informed,  of  ap-     . 
f  trouble  betwixt  any  parties,  he  (hall  binde  them 
:e  in  manner  aforefaid  :  except  the  parties  declare 
confciences,  that  neither  of  them  doth  beare  any 
)ther.    And  all  fuch  bands  (hall  be  kept  in  record 
nd  hee  (liall  make  deliverie  of  the  fame  to  the 
le  Peace,  at  the  next  Seffion,  to  be  kept  and  regi- 
lim. 

any  perfon,  being  charged  to  make  his  appear-  Puniflimcnt 
:  a  Juftice  of  Peace,  fliall  refufe  or  delay  with-  ^f^^^^^^' 
if  the  partie  bee  a  landed  Gentleman,  whofe  appear  be. 
jd  ten  chalders    of  vi£lual,  or  a  thoufand  marks  ^^'^^^^\^(- 
:hen  the  Juftice  (whofe  command  is  contemned)  ^*^"' 
le  the  fame  to  fome  of  the  Lords  of  His  Majefties 
liid :  to  the  effeft  the  party  of  the  quality  forc- 
ee  called  and  (ined  for  his  difobedience.     And  if 
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^'er^cT  the  difobeyer  be  of  a  meaner  degree,  the  Juftice  ihaU  boc- 
powfRfl  '  by  have  power  to  command  the  next  Conftabk :  or  inafalence 
AND  Du-  or  a  Conftable,  his  owne  fcrvant,  or  anv  other  perfi90»bafiii| 
Tiis  or  ^  warrand  in  writ>  fubfcrived  by  the  laids  Juftice  of  PeaoCi 
OF  TBB  with  afliftance  of  the  countreyj  to  bring  any  fuch  paine  (»• 
PBACK.       fore  him. 

IV. — If  either  the  SheriiF  or  Bailie  fiiall  condemne  any 
ticc^t^  ^  '  perfon  in  a  blood  wyte»  or  other  wife  convi£l  him  in  any  painc 
other  magi- proper  foT  him  to  impofey  the  Juftice  fha]l  have  no  powtr 
ft"J"  "^   ®^  "^^  *^  ^"^  *^**  offender  for  that  offence :  but  it  diw 
lid  con- °'  ^U  finde  him  not  condignly  puniQied  in  regard  of  the  oh 
dim  pn.     fence  conmiitted  by  him,  they  (hall  then  inform  lut  M^ 
nifliinent.    ^^8  Counfel  thereof,  that  they  may  take  order  tberewid 
And  if  there  be  no  fatisfaAion  made  by  the  Sheriff' or  B^ 
to  the  parcie  offended,  the  Juftices  may  modific  a  reaibnabk 
fatisfa^ion  to  the  partie  offended,  hee  perfiung  therefore  be- 
fore them,  and  if  they  (hall  finde  the  fatisfa^ioq  dccenMd 
by  the  Sheriff^  or  Bailie  in  favours  of  the  faid  partie  oAead- 
ed,  not  condigne  nor  anfwerable  to  the  offence,  and  wroog 
fuftained,  then  they  (hall  alfo  informe  his  Majefties  OamU 
thereof,  that  they  may  take  order  therewith  as  appertuncdi. 
CoUttfi^        v.— If  either  Sheriff^  or  Bailie,  or  other  D^uties  by  colli- 
^V^ttM      g^^  ^.^j^  ^^^  delinquent,  (hall  fufier  any  perfon  guilty  to  be 
quited  or  cleared  by  an  Affife  (the  partie  once  cleared,  is  notto 
be  brought  further  in  queftion  before  the  Juftices)  but  upon 
their  information,  the  Judges  are  to  bee  calkd,  cenfured,  anl 
feverely  puniQied  by  his  Majefties  CounfeL 
Power  of        VI. — The  faids  Juftices  ffiall  hereby  have  power  to  pio* 
prncceiiing  cceii  upon  all  pcrfons,  committing  ryots,  and  breakiM  tte 
brtiktrs  of  ^*"gs  Peacc,  undcr  the  degree  of  Noblemen,  Prelates,  Ona* 
the  peace,    fellers,  and  Senators  of  the  Colledge  of  Juftice  :  and  to  pi- 
&^-  nifh  and  fine  according  to  the  quality  of  the  crime,  and  tk 

cftate  of  the  offender.     And  if  any  of  the  faids  perfons  beiflg 
charged  to  compear  before  the  fiiids  Juftices,  ftiaU  difobey,iiie 
fummounds  being  indorfed,  the  lawful  citation  verified,  aii 
hGt  proven,  the  Juftices  (hall  punifti  and  fine  the  not  oqbb* 
pearing,  according  to  the  quality  of  the  crime,  and  die 
eftate  of  the  offender.     And  for  the  more  clear  detcrmiia- 
tion  of  the  order  which  ihall  bee  kept  by  the  faids  Commit 
fioners  in  the  deducing  of  any  fuch  procefle.     Our  Soveraigpe 
Lord,  with  advife  of  the  Eftates  declareth.  That  it  ftiall  be 
lawful  to  the  faids  Juftices  whenfoever  they  have  anyoc- 
caiion  to  move  any  a^ion  againft  parties  for  committing  any 
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ike  hiBt  or  riot,  to  refer  the  firft  fummonds  to  the  parties  jamks  vi, 
IkAs  of  verity  (incafe  of  inlakc  or  other  lawful  probation)  po^J^,  * 
riio  being  perfonally  fummoned  by  that  fird  citation,  (hall  anddu- 
klicdden  as  confeft,  and  decreit  to  be  pronounced  againft  ties  or 
Km,  oonform  to  the  libel!  and  fummonds.     And  if  he  be  ^"*Ii"* 
not  perfonally  fummoned  by  the  firft  citation,  the  faids  Com-  peace. 
ifeiffioners  (hall  be  hoiden  to  caufe  fummond  him  of  new 
afaine,  by  a  fecond  fummonds,  at  his  dwelling  place  :  which 
feiO  citations  (hall  be  als  fufficient  to  infer  decreit,  and  fen- 
Ibdcc  upon  the  libel  againd  him,  as  if  hee  were  apprehended 
Kxbiially.     And  which  ftntenge  given  after  the  manner  and 
bnae  of  probation  above-written  ;  His  MajeUie  with  ud- 
tnli  fbre&id,  authorizes  and  fudaines  as  good  and  lawful  in 
iitmkhcs*     And  concerning  thefe  perfons  of  higher  de- 
|r6e,  the  faids  CommilTioners  (hall  ufe  all  their  power  for 
pRfcnting  and  (laying  of  the  riots ;  commanding  the  atn 
scmpters  in  his  Majeflies  name  to  ceafe,  and  to  (inde  cau- 
kioD  for  keeping  of  the  peace,  and  for  their  compearance  be- 
Ebr  hb  Majefties  Counfel.     And  if  any  perfon,  being  char- 
ged to  finde  caution,  and  refufeth  or  delayeth  to  do  the 
Ume,  and  in  the  mean  time  contraveeneth  the  faid  charge, 
by  committing  of  fome  deed  betwixt  the  time  of  the  charge 
and  finding  ot  the  caution  :  neverthelefTe  hc'fliall  be  anfwer- 
■Ue  for  the  paine  from  the  date  of  the  charge,  like  as  if 
Cntion  had  been  then  found. 

•  VIL— The  faids  Commiflloners  fhall  put  his  Majt- (lies  A£ls  Bcfirgart 
of  Parliament  to  due  and  full  execution  againil  wilful  Beg-  ^"^j^^*' 
pn  and  Vagabonds,  folitarie  and  idle  Men  and  Women,  with- 
Qtt  calling  or  trade,  lurking  in  Ale-houfes,  tyed  to  no  cer- 
ton  fervice,  repute  and  hoiden  as  vagabonds :  and  againd 
ftofe  perfons  who  are  commonly  called  Egyptians :  and  they 
bdl  piinifli  and  fyne  their  recepters,  and  fetters  of  houfes  to 
Aem  accordingly,  by  fuch  competent  paines  as  is  proper  to 
Jkqi  to  enjoyne. 

VIIL — ^The  faids  Commi(rioners  and  Judices  of  Peace,  are  Hightvayi. 
lireby  authorized,  with  power  to  give  order  (as  they  (liall 
Uak  mod  convenient,  and  with  lead  grief  to  the  fubjecls) 
omiending  of  all  High^wayes  and  padages,  to,  or  from  any 
biket  towne  or  Sea-port  within  that  Shire  :  and  (hall  call 
sfore  them  all  fuch  perfons  as  fhall  draite  thefe  pafTages 
r  otlitrwayes  (as  by  cading  of  Ditches  and  fufeis  thorow  the 
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fame)  (Iiall  make  thofc  High-wayes  noyfome  and  tToublefoaie 
unto  paflengers  :  and  iliall  punifh  and  tyne  them  according  to 
the  qualitie  of  their  oiFenfe.  And  to  the  ctkik  it  ma?  be 
known  of  what  breadth  all  common  High-wayes  (hould  be 
to  Market  townes,  Our  Soveraine  Lord,  with  advice  forefaidi 
declares,  that  the  fame  fhould  be  of  twentie  foot  of  meafuie 
in  breadth  at  the  lead  :  and  where  any  are  of  larger  breaddi, 
they  ordnine  the  fame  fo  to  remain  unaltered  or  (braited : 
and  that  the  faids  Judices  maintaine  the  fame,  with  all  ocba 
wayes  from  any  town  in  the  Paroch  to  the  Paroch  ChurcheSi 
in  the  eftate  as  they  are :  and  where  they  iinde  any  neccffitie 
of  other  wayes  from  any  town  in  the  Parochin  to  Paiocb 
Churches,  they  (hall  inform  his  Majefties  Secret  Councd 
thereof,  who  (hall  give  them  (after  fufficient  informatioD) 
their  direftion  thcreanent :  according  whereunto  they  Ihall 
be  holden  to  proceed.  And  if  any  perfon  refufe  to  comror 
for  mending  of  high-wayes  and  paifages,  the  faid  Jufticei 
fhall  have  power  to  cenfure  and  punifli  them  according  to 
their  difcretion  :  with  proviiion  alwayes,  that  if  in  their  pnv 
ceedings  therein,  they  ufe  fuch  feveritie  or  rigour,  as  maj 
move  jud  complaints  againd  them  ;  they  ihall  be  cenfored 
therefore  by  his  Majedies  Secret  Counccl,  as  appcrtaincdi. 

IX. — The  faids  Commiffioners  fliall  put  his  Majefties  Afis 
of  Parliament  to  Execution,  againd  cutters  and  deftrofcnrf 
PJainting,  Green-wood, Orchard8,yeards,Haynings,  brcakcB 
of  Dove-houfes  and  Coningers,  Stealers  of  Bees  and  Bc^ 
hyves,  ufcrs  of  unlawful  games  with  lying  dogs,  flayers 
of  red  and  black  fidi  and  fmolts  in  forbidden  time,  Fovkn 
fowling  in  other  mens  lands,  makers  of  moore*bume  and 
mofle-burne,  fetters  of  cruves  or  nets  in  waters  and 
dammes,  having  and  keeping  of  cruves  and  yares  in  forbid 
den  time  :  and  dial)  proceed  againd  thepi  accordingly :  And 
for  their  better  warrand  to  proceed  in  the  premifles,  IT 
is  his  Highncs  pleafure,  that  commiflion  diall  be  granted  to 
the  faids  Judices  6f  Peace,  to  try  and  punifli  the  violatcn 
of  the  faids  A<9s,  in  the  tryal  whereof  they  fliall  proceed  bj 
witnefljf,  by  Oath  of  partie,  and  the  punifliment  to  be  !»• 
fliclcd  by  them,  ftiall  be  a  pecunial  fumme,  anfwerable  to  tie 
circumdance  of  the  oiFcnfe,  and  the  qualitie  of  thcoffcodcff 
with  fpecial  provifion,  that  their  cenfures  and  punifluncot 
ftiall  extend  againd  none  hut  thofe  againd  whom  by  thcpri- 
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kdgc  of  their  inftrndiions  they  may  lawfully  proceed,  and  james  tx, 
lb  with  provifion  that  the  faid  commiflions  be  not  extend-  '^'7'  ^'  ^' 
!  to  any  perfons  who  (hall  be  arretted  and  conveined  for  and  ou. 
e  (aids  crimes  before  any  other  ordinary  Judges.  It  is  alfo  tiki  or 
prided,  that  the  ordinance  and  power  contained  in  this  Ar-  ^" 
le,  (hall  no  wayes  be  prejudicial  to  any  other  commif- 
DS  or  rights  whatfoever  granted  to  others  parties,  where- 
they  have  power  to  proceed  and  cenfure  the  crimes  and 
iaices  above-written. 

L — ^Item,  they  (hall  informe  the  Kings  Majcfties  Councel,  Foreftalkri. 
1  his  Highnefle  Thefaurer  or  Advocate,  at  the  lead  once 
!ry  yeare,  of  fore-ftallers  or  regraters  of  Markets,  that  or- 
r  may  be  taken  with  them  conforme  to  the  A£ts  of  Parlia- 
!nt 

XL— It  (hall  not  be  licenced  to  any  Hoftler  to  recept  any  Hotticrtrc- 
ifter-]e(re  men  and  Rebels  at  the  Home,  any  vagabounds,  or  ^^F|^f 
ler  perfons  guilty  of  knowne  crimes,  or  uHng  ftouth  and  ^^ 
ife,  under  the  paines  under-written.  To  -wit^fourty /billings 
be  incurred  by  them  for  the  firft  huk^  foure  pwnjj  for  the 
ond,  and  ten  marks  for  the  third,  together  with  the  lofT- 
[  of  the  libertie  of  Brewing,  the  incurrers  of  the  which 
ns,  (hall  be  puni(hed  according  to  the  order  aforefaid,  by 
!  Barons  and  Mafters  of  the  ground  whereupon  the  Holt- 
dwelleth,  within  the  fpace  of  (ifteen  dayes  after  the 
nmitring  of  the  hGt.  And  if  the  faids  Barons  and  Here-, 
T8  negle6l  to  do  the  fame  within  the  faid  fpace,  it  (hall  be 
rful  to  the  faids  Juftices  to  purfue  and  fyne  the  Delin- 
mts  in  their  Courts,  according  to  the  paines  forefaid,  and 
BpKft  the  fame  from  them  :  witliout  prejudice  al wayes  of 
atfoever  others  A6ts  made  againft  the  faid  Hoftlers  in 
;  Barons  Court-bookes  under  whom  they  dwell,  bearing 
f  hi^er  pain  than  as  is  fet  down  in  this  above^virritten 
I ;  and  alfo  without  prejudice  of  all  a£tion  criminal  or 
il,  competent  of  the  Law,  againft  the  faid  Hoftlers,  in  cafe 
ij  be  under  the  danger  thereof,  which  (hall  not  be  taken 
'ay  by  any  puniihment  fet  downe,  and  to  be  infli£ted,  con- 
rnie  to  this  Ad. 

Xn.-— Item,  they  (hall  informe  the  Kings  Thefaurer  and  Maltmak 
dvocate,  of  breakers  and  contraveiners  of  the  AGis  of  Parlia-  ^*^*- 
ttt  made  againft  Malt-makers,  that  the  tranfgrefiburs  and 
ontnveiners  thereof  may  be  punilhed,  conforme  to  the  ten- 
otur  of  the  fuds  ACts. 
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XIII. — ^TheY  (hall  fet  down  order  in  the  Countrey  for 
governance  in  time  of  Plague,  and  fhall  puniih  feverelf  tbe 
difobeyers  of  the  order  appointed  by  them,  according  to  die 
quality  of  the  deli£l. 

XIV.--THET(hall  appoint  at  their  Quarter-Seffions,  to  be 
kept  in  Augufl  and  February^  the  ordinare  hyre  and  wages 
of  Labourers,  Workmen  and  Servants,  and  who  (hall  rerafe 
to  ferve  upon  the  price  fet  down  by  them,  (hall  be  imprifoiu 
ed,  and  further  punilhed  at  their  difcretion.  And  to  the  ef- 
fe£i,  that  fervants  may  be  the  more  willing  to  obey  the  ordi- 
nances to  be  made  by  the  faids  Juftices  and  the  faids  feei, 
the  faids  Juftices  (hall  have  power  to  difceme,  and  compd 
the  Mafters  to  make  payment  of  the  fees  appointed  i>f  dieir 
ordinance,  incafe  the  Servants  pleafe  rather  to  purfue  tor  die 
fame  before  them  than  any  other  Judge. 

XV. — ^The  faids  Commiflioners  (hall  take  nodce  in  all 
Scherrifdomes  where  there  are  any  Goalies  and  Prifon-houfei 
within  any  Burgh,  that  the  fame  may  be  kept  up,  and  not 
fufllered  to  decay  or  become  ruinous.  And  if  there  be  any 
Shire  where  there  is  not  any  Goalie  or  Prifon-houfe,  theyihall 
inform  his  Majefties  Councel  thereof,  that  they  may  ap- 
point and  give  order  for  building  of  one  within  the  head 
Burgh  of  the  Shire,  and  according  to  the  directions  to  be 
given  there-anent,  the  Juftice  (hall  be  holden  to  proceed. 

XVI. — And  becaufe  there  be  a  great  many  cJf  Prifonen 
apprehended  and  committed,  who  having  no  meanes  (tf  their 
owne  for  their  maintenance  and  entertainment,  will  otha* 
wife  famifh  and  fterve  before  they  can  come  to  their  tryal: 
who  not  the  lefie  in  regard  of  the  crimes  they  hate  ooflR- 
mitted,  can  no  wayes  be  put  under  furety,  or  othervife  io 
faults  of  leile  confequence,  are  unable  to  finde  fufficient  cau- 
tion to  be  made  forth-coming  and  anfwerable  at  the  not 
Se(Eon.  Therefore  it  (hall  be  lawful  to  the  faids  Commiflbxi- 
ers  and  Juftices  at  their  Quarter-Seffion,  to  rate  every  ParoduA 
for  a  weekly  proportion  for  the  entertainment  of  thofepoor 
Prifoners,  providing  they  do  not  exceed  the  fumme  of  ff^  , 
Jbillings  Scots  money,  at  the  moft,  nor  under  om  fiiUitu  ^ 
the  leaft  :  which  fumme  (hall  be  up-lifted  for  that  u(e  bf 
the  Minifter  or  Reader,  who  (hall  ferve  at  every  Paroch,  fio© 
fuch  Deacons  who  (hall  be  appointed  to  coUeA  tbe  fame :  aad 
the  faids  fums  to  be  delivered  by  the  Conftable  of  the  F^ 
roch,  at  the  Quarter-SefTions,  in  prefence  of  the  whole  Beo^ 
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t  eonvcened^  to  fuch  perfons  as  the  faids  Juftices  fhall  jambs  vi, 
;  tberewith,  and  who  accordingly  ihall  make  due  ac-  '^7^  c.  8, 
It  in  paying  the  Goalers  fuch  rates  as  (hall  be  allowed  InVou. 
the  poor  Prifoners,  and  making  the  reft  forth  coming  ties  or 
ach  ufe  and  intent  of  the  like« nature,  as  the  faids  Tufti-  Jv»^ic» 

ball  appoint.  peace. 

STIL^-^All  Magiftrates  of  Burghs,  and  keepers  of  any 
cs  or  PrifonSi  (hall  receive  into  their  Piifons  all  fuch  per- 
as  either  (hall  be  brought  by  Conftables,  or  fent  unto 
i  bjwarrands,  under  the  hand  of  any  one  Juftice  oi^^^^^^ 
c  (the  faids  Juftices  cauling  fatisfie  for  their  entertain*  ^'  ^^^'*' 
t)  and  if  any  Magiftrates,  or  their  Gailers,  fuft'er  any  per- 
,  committed  by  the  Jullices  to  their  prifons,  to  efcape, 
(ball  be  condignly  puni(hed  therefore,  at  the  difcretion 
JaMajelties  Councel. 

VUl. — ^Itsm ,  Our  Soveraigne  Lord  with  advice  forefaid,  Craftfinent 
ins  die  (aids  Commiflioners  to  fet  a  price  upon  Crafts*  ^<''^>  ^c. 
I  workf  and  upon  the  ordinars'of  Penny-Brydals,  toge- 
with  the  price  of  Shearers  fees,  and  to  punifli  the  con- 
seners  as  appertaineth. 

QL— -They  (hall  caufe  fufficient  fmgle  and  double  Ale 
i  brewed  in  every  Shire,  and  (hall  appoint  vifitors  to  that  ^^^ 
l»  with  confent  of  the  Baron  and  Over-Lord  of  the 
nd*     They  (hall  fet  down  AAs  againft  notorious  and 
Hon  Drunkards,  and  impofe  fummes  upon  the  contra- 
ers,  according  to  their  qualities  and  deferts. 
2L— Our  Soveraigne  Lord,  with  advice  aforefaid,  deciar* 
hat  diree  Juftices  of  Peace  (hall  be  a  full  number  and  Quorum, 
>n  to  decide  in  matters  occurring  betwixt  the  four  Quar- 
effions. 

£1. — Also  declares,  that  no  Letters  of  Caption  ought  to 
lanted  againft  the  faids  Juftices  for  apprehending  of  Re- 
.  except  they  be  found  fubjed^  to  do  the  fame  by  pof- 
ig  of  luch  other  Offices  and  places,  te  the  which  the  obe-  ^^^^ 
:e  and  putting  to  execution  of  any  fuch  charges  doth 

XSL — And  becaufe  there  is  fenOble  prejudice  feen  and 
dirough  many  parts  of  the  Kingdome,  by  reafon  of  the 
ifitic  of  Mealures  and  Weights  ufed  in  the  fame.  There-  wcJehts 
OUR  SOVERAIGNE  LORD,  with  advice  and  mca- 
&id,for  removing  of  all  abufes,  which  may  enfue  in  any  ^^^^ 
etc  come  thereby.  Hath  found  expedient,  and  by  thisDe- 

*>3  '       •  • 
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TAMES  Ti,  creet  and  Statute  of  Parliament,  decernes,  ftatutes,  and    , 
x6i7,  c.  8,  daines,  That  there  (hall  be  but  one  juft  Meafure  and  Wci^ 
anVdu.     through  all  the  parts  of  the  Kingdome,  which  (hall  univer^ 
TIES  or      ly  ferve  all  his  Highnes  Lieges,  by  the  which  they  (hall  £ 
juiTicEi    anjj  buy^  and  receive  and  give  out  in  all  times  to  cobm 
FEAci*       which  Meafure  his  Majeftie,  with  advice  forefaid,  Bndet 
(hould  be  that  Meafure  of  Linlinthgowj  which  is  now  com- 
monly ufed,  and  which  hath  been  ufed  moft   cuftoinablj 
thorow  the  greateft  part  of  the  Kingdom  thefe  fiftie  or  tbree- 
fcore  yceres  by  paft.     And  for  fetling  of  a  perfed  order, 
whereby  all  the  Meafures  that  are  now  ufed  may  be  reduced 
to  the  conformitie  of  the  faid  Meafure  now  authorized.  And 
for  making  of  proportion  anfwerable  betwixt  the  lefler  mea- 
fure and  weights,  and  the  greater.  His  Majefty,  with  adnce 
forefaid,  hath  granted  full  power  and  conmiiffion  toSirJiflKr 
Weyms  of  B^gie  Knight,  Sir  George  Auchinieie  of  Bdnuwm 
Knight,  Sir  James  Fowles  of  Colingion  Knight,  Sir  ifaW 
Stewart  of  SchillinglaWy  Sir  John  Vans  of  Barnharro  Knighty 
Sir  William  Greirfon  of  Lag  Knight,  and  to  Jamei  Nj^ 
Baillie  and  Burges  of  Edinburgh^  Mailer  Alexander  Widitf^ 
burn  Clerk  of  Dundie^  Sir  Thomas  Menzeis  Proveft  of  Jif^ 
decn^  James  Hammilton  Proveft  of  Glq/gtw^  John  O/Uurn 
Burges  of  Air,  and  Sir  George  Bruce  of  Camok  Burges  oi 
Culros, 

Whom,  or  any  eight  of  them,  his  Majefty,  with  advifc  fo^^ 
faid,  ordaines  to  meet  and  conveen  together,  at  fuch  time  and 
place  as  they  fhall  think  expedient,  and  to  confult  and  ad- 
vife  together,  and  to  appoint  and  determine  upon  the  toxA 
convenient  means,  how 'the  faids  meafures  and  weights  way 
be  rcductd  to  the  conformity  aforefaid.  And  after  they 
have  ripely  advifed  therewith,  and  given  forth  their  deter- 
mination thereanent,  they  fliall  deliver  the  fame,  and  wbok 
courfe  of  their  proceedings,  to  the  Commiflioners  and  Jufti" 
CCS  of  Peace,  and  to  the  Deanes  of  Guylde  of  the  head  Bufgll* 
of  the  Shires,  who  (hall  be  holden  carefully  to  do  their  dili- 
gence, to  fee  the  meafure  forefaid  now  appointed,  to  ba^ 
the  courfe  through  all  partes, as  well  Burgh  asLandward.  S^^ 
that  there  may  be  one  conftant  conformity  betwixt  Burgh  am 
Land, OUR  Soveraign  LORD,  with  advife  forefaid,  Ordaino 
the  faids  Juftices  of  Peace  in  Landward,  to  take  tryall  of  tb 
meafures  and  weights  ufed  in  Burgh, and  to  take  NOTE  b^ 
the  Magiftrates  and  Deanes  of  Guyld  of  every  Town,  of  tb 
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eights  and  meafures,  and  of  the  number  thereof,  which  the  jamss  ^i, 
aids  Magiftrates  and  Deancs  of  Guyld  in  Burgh,  (hall  be  J^^;^;^» 
lolden  to  Oiew,  declare,  and  give  up  to  them,  to  the  eScCt  and  du. 
be  (aids  Juftices  to  Landward,  may  confer  the  fame  with  the  tus  or 
tandard  now  authorized,  and  where  they  finde  any  difcon-  ^"'iJJ^" 
nnity  in  the  fame,  from  the  faid  Standard,  the  faids  Jufti-  peace. 
IS  (hall  inform  the  Kings  Majefties  Counfel  thereof,  that 
ley  may  take  order  therewith  as  appertaineth.   For  it  is  ex- 
mj  provided  by  thefe  prefents  that  the  faids  Magiftrates 

Burgh  (hall  not  be  permitted  to  have  or  ufe  any  moe 
eafures  within  their  Townes,  than  the  number  to  be  pro- 
Btd  bv  them,  and  given  up  in  N  O  T  £,  to  the  faids  Juftices 

Landwardf  as  faid  is.     This  alwayes  being  refpe£led,  that 

the  (aids  Magiftrates  within  Burgh  (inde  any  necefTity  for 
iving  any  moe  meafures  then  was  given  up,  and  ufed  by 
.cm  Dcforei  IT  (hall  be  licenced  to  tl)em  to  make  moe  mea« 
tres,  they  being  anfwerable  and  conform  to  the  Standard^ 
id  making  the  faids  Juftices  to  Landward  forefeen  and  ac- 
Bainted  therewith,  and  declaring  the  number  of  the  mea- 
ires  whereof  they  (inde  the  nece(rity  of  ufe. 

The  faids  Juftices  (hall  be  holden  to  give  command  and  Church 
iredion  to  their  Conftables,  to  apprehend  any  fuch  perfon  ^^'^""** 
rho  (hall  be  found  contempt uoufly  to  have  difobeyed  the 
cnfurcs  of  the  Church,  they  being  lawfully  required  to  doe 
be  fame. 

XXIIL — ^The  faids  Juftices  of  Peace,  afvvell  to  Burgh  as 
^nd,  (hall  conveene  and  be  prefent  at  thcQu^arter-iSeflionsof  pincg. 
kc  Shire,  where  the  Burgh  and  Lai-d  lyes,  give  their  OaUi 
othe  Bench  at  their  admifTion,  make  their  record,  and  make 
ayoient  of  the  (incs  intromitted  with  by  them  as  Juftices 
f  Peace  of  that  Shire,  and  to  their  Collector. 

XXIV. — ^They  (hall  appoint  a  fufficient  Collector  for  up- 
fting  the  (ines  and  penalties  which  they  have  power  to  im-  CoUcdor, 
3(e  upon  any  offender,  and  are  to  take  caution  of  him  for 
taking  due  accompt. 

XXV. — ^They  (hall  have  induring  the  time  of  Se(rion8, 
n  every  day  of  their  abode  (lb  it  do  not  exceed  tlie  num-  Payment  i 
cr  of  three  daycs  at  ihe  moft  at  one  time)  allowed  to  every  i"^*^ 
lie  of  them  /ourtyjhiili/tgs J  Scots  money,  daily  to  be  payed 
nd  uplifted  by  the  Collcdor  of  the  Hnes,  but  neither  Earle, 
-^d,  Bi(hop,  Piivy-couufcllour,  or  Scflioner,  (lull  have  any 
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^6*""'  ^8  allowance  :  and  all  fuch  Juftices  as  have  the  benefit  of  that 
roweti  '  allowance^  and  (hall  be  abfcnt  from  every  ordinary  Qiartcr- 
AND  OD-  SefTions,  or  otherwa)es  when  he  is  required  lawfuUySy  the 
Tiii  or  Cufios  Rotuloriim^  to  any  particular  meeting,  (hall  incur  the 
ot^nz^  penaltie  oi  fourty  pounds ^  Scots  money,  not  being  lawfiiU] 
PEACE.  excufed,  and  the  excufe  allowed  by  the  reft  of  the  Ju&ioet 
there  aflcmblcd. 

XXVI. — ^The  Lords  of  Seflion  (hall  dire£i  general  and 
fummaire  charges  of  horning  and  poinding  at  the  inftance  o( 
the  CoUeftor  (appointed  in  every  Country  for  ingathering  of 
all  fines  and  penalties  whatfocver  incurred)  upon  a  fimpk 
andTomd-  cl^^>"g^  of  fift?ene  daycs,  and  no  fufpenfion  (hall  be  grantedi 
in;.  but  upon  confijTnation  of  the  fummes  contained  in  the  fcn- 

tencc,  and  by  tinding  caution  for  payment  of  the  charges  of 
the  Juftices  at  the  modification  of  the  Lords. 

XXVII. — The  faids  Commiflioners  at  the  end  of  every 
Quartcr-Scflion,  (liall  fend  to  his  Majefties  Counfel  ,a  Cata- 
logue of  all  fuch  perfons  as  they  have  either  committedi  or 
other  wife  put  under  furety,  with  a  ftiort  abbreviate  of  the 
caufe  thereof:  to  the  efTecl,  that  thereupon  the  Counfely  as 
they  (hall  tliink  expedient,  may  return  to  them  againft  their 
next  SelFionSi  or  to  the  Cujloj  Rotulorum^  in  the  meane  while 
their  further  dire£lions. 


PART  II. — ANENT  CONSTABLES. 

L— QUR  SOVERAIGNE  LORD,  with  the  advifeof  his 
Eftates,  Andes  and  dtclares,  that  the  Conftables  are  to  be  made 
choifc  of,  by  the  Cornmifriuiiers  and  Juftices  of  Peace  in  their 
Quarter-iSeflions  throughout  the  whole  Countrey,  two  at  lead 
Appoint-     in  every  Parolliin,  or   moe,  according  to  their  difcretions, 
"^^"5  ?[      having  confideratloii  of  the  quality  thereof.    In  great  towncs 
d)cj>.    jjj^^.^if^>  ^j^Qi   bei:i^  Cities  nor  free  Burghs)  they  are  to  ap- 
point a  number  of  Conltables  proportionally  to  the  grcatncffc 
thereof :  but  in  all  Burgh?*  Regal,  and  free  Cities,  the  Confta- 
bles arc  to  be  chofen  by  the  Magiftrates  of  the  fame,  and  the? 
are  to  indure,  and  to  be  changed  from  fix  to  fix  Moneths. 

IL — And  who  (hall  refufe  to  accept  iho  charge,  and  not 
give  hio  Oath  for  dutiful  execution  thereof,  (haU  be  im- 
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i/bned  and  fined  at  the  difcretion  of  the  Juftices  of  Peace^  jambs  ▼(, 

their  next  fitting,  i6i7«  c.8, 

QI-^Thb  conftablcs  (hall  take  the  Oath  following.    You  J*,*'^^* 

Jl  fwear  that  you  (hall  faithfully  and  truely  difcharge  dvtibs  or 

ir  office  of  Conftabulary  within  the  Parochin  of  &c.  in-  comsta* 

ring  the  time  appointed  to  you^  and  {hall  not  for  hvoutf  *''''' 

fc£k,  or  fear  of  any  ipan,  forbeare  to  doe  what  becom- 

th'you  oC  your  office^  and  above  all  things  you  ihall  re- 

:d  the  keeping  and  preferving  of  the  Kings  Majefties 

accy  and  ihall  at  every  Quarter-Seffions  and  meetings  of  Oath  of  of- 

itices,  give  true  and  due  informatiop  of  any  breach,  which  ^^' 

%  been  made  of  his  Majefties  Peace,  within  the  bounds  of 

iir  commandemanty  and  ihall  no  way  hide,  cover,  nor 

nceale  the  fame,  nor  any  of  the  proofs  and  evidences 

lich  you  can  give  for  the  clearing  and  proving  thereof,  So 

Ip  you  God. 

lV« — A  CONSTABLE  may  apprehend  any  fufpe£k  man,  who 

the  moft  part  fleepcth  all  the  day,  and  walketh  in  the  JfcYcS" 
;ht,  and  carry  him  to  the  next  Juftice  of  Peace,  to  finde  fufpidoiu 
ety  for  his  good  behaviour,  or  otherwife  to  be  committed  pcrfoiif» 
prifon :  and  if  he  bee  a  man  of  quality,  the  Juftice  of 
ace  ihall  go  with  the  Conftable,  and  do  it. 
Constables  (hall  ftay  and  arreft  all  Vagaboundss  Sturdy- 
jgers,  and  Egyptians,  and   carry  them  before  the  next  md  vagx. 
»mmi(Iioners  of  Peace,  who  (hall  take  order  for  their  com-  bonds, 
tting,   or  punifhment,   according   the  Statute  of  Parlia- 
mt. 

V. — Constables  (hall  arreft  all  idle  perfons,  whom  they 
ow  to  have  no  meanes  to  live  upon,  and  will  not  take 
smfelves  to  any  labour,  trade,  or  occupation,  and  (hall  car- 
them  before  the  Commiffioner  of  Peace,  who  after  ^xa-^  ^^^*'^^*' 
ination,  (hall  either  commit  them,  or  take  furety  of  them 
r  their  appearance  at  the  next  Se(fions. 
VI. — Any  Conftable  having  apprehended  a  perfon  guilty 
id  culpable  of  ilauchter,  murther,  theft,  or  any  other  capi- 
i  crime  whatfoever,  (hall  then  require  his  neighbours  to  Apprehen- 
M,  for  fafe  convoying  of  fuch  perfons  to  the  next  Com-  dingandre* 
uffioner,  who  (hall  then  examine  the  party,  and  fet  down  SP*^*^^ 
is  depofition  in  writing,  to  bee  fliown  at  the  next  Seifions, 
^  thereafter  ihall  fend  him  back  to  prifon.     And  if  a  No- 
^an.  Prelate,  or  (mall  Baron,  or  any  in  their  names,  hav- 
ing power,  (hall  acclaime  the  right  of  Jurifdidion  to  pro- 
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jAUBs  VI,  cecd  againft  the  delinquent.  The  faid  Juftice  (hall  recdre 
x6i7,  c.  8,  furety  of  the  faid  party,  who  required  the  defender  to  be  de- 
1\VIId'  livered  to  him,  that  Jufticc  (haU  be  ducly  niiniftred,  and 
DOTiBi  or  caufe  delivery  of  the  faid  perfon,  be  made  to  him.  Alwayes 
coNiTA^    the  faid  CommiiEoner  of  Peace,  at  the  next  Sei&ons,  (hall 
'^'''         certifie  the  whole  matter  to  the  Bench :  to  the  eBe€t  they 
may  enquire  whether  Juftice  hath  accordingly  been  mini- 
fired  :  and  if  any  fault  be  found,  to  advertife  his  Majefties 
Counfel,  that  order  may  be  taken  therewith. 
VII. — Ant  of  his  Majeftie's  Subje£b  of  the  decree  of 
Every  per<.  Yeomen,  who  {hall  rofufe  or  delay  to  concurre  with  die 
fon  muft     Conftable  in  the  executing  of  his  omce,  (hall  be  impriloQed 
co^ab^     ^"^  punifhed  by  the  Commiffioners  and  Juftices :  and  if  be 
be  of  an  higher  degree  and  quality,  the  Conftable  (ball  in- 
form the  Juitice  thereof,  that  they  may  make  the  Lords  of 
Privy  Councel  acquaint,  whom  the  Eftates  ordaines  to  cen- 
fure  the  offender  according  to  the  quality  of  the  fault. 
VIII. — A  CONSTABLE  fliall  arreft  any  perfon  of  the  de- 
What  per-  gree  of  a  Yeoman,  who  (ball  be  found  wearing  Hagbots, 
^*^°Vwe     Piftolcts,  and  Dagges,  and  (hall  carry  them  before  a  Corn- 
may  arreft.  mifDoner  of  Peace,  who  is  either  to  take  furety  for  their  ap- 
pearance the  next  SefTion,  or  commit  them  prifbners  till 
they  do  the  fame :  but  if  the  perfon  be  of  higher  quality, 
the  Conftable  (hall  informe  the  Juftice  thereof,  who  (hall 
delate  the  fame  to  his  Majefties  Counfel,  that  order  may  be 
taken  therewith. 
Threats  of       IX. — If  any  party  of  the  degree  of  Yeomen,  do  com- 
the*»afc.    P^^*"  ^°  *  Conftable,  that  he  is  threatned  by  any  other,  then 
(hall  the  Conftable  apprehend  the  Threatner,  and  cary  him, 
with  the  party  complainant,  before  the  next  Commiflioner 
of  peace  :  and  if  he  refufe  to  go,  then  (hall  they  carry  him 
to  prifon.     And  if  he  be  of  an  higher  degree,  the  Juftice 
being  informed  thereof,  (hall  informe  the  Counfel,  and  in 
the  mean  time,  charge  the  party  to  bind  to  the  peace. 

X. — All  the  Conftables,  at  the  leaft  one  of  every  Pa- 
roch,  inftru£led  with  commifBon  to  anfwer  for  the  reft  with- 
in the  faid  Paroch,  (hall  attend  at  every  Quarter-Seffion, 
there  to  give  information  of  all  fuch  mifdemainours  as  hare 
happened  in  thofe  bounds  fince  the  laft  Se(&on  ;  and  orher- 
Att   din     ^*y^*  ^^  8*^^  ^^  ^^^  Bench  further  fatisfa£lion  in  any  thing 
the  quarter-  wherein  they  (hall  be  required :  and  to  receive  from  the 
i^cifion.        faids  Commiflioners,  at  the  end  of  the  SefGon,  fuch  orders 
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id  directions  as  they  (hall  then  injoTne,  and  appoint  them  james  ti, 
doe-  '6^7.  c.  8, 

XI. — Upon  the  appearance  of  any  Fray  or  ftir  betwixt  .h^'and' 
rties,  the  Gonftable  may  take  the  alliftance  of  his  neigh-  dutibs  mw 
ufs,  for  fundring  of  the  parties  :  and  if  there  be  any  harme  conita- 
nc  to  the  Gbnftable^  or  any  of  his  afliftance^  by  them  who  "'"'*' 
ide  the  efiray,  they  (hall  be  punifhed  by  the  Juftices  at  the 
xt  Seffion,  tncy  being  of  the  quality  ot  Yeomen,  and  be- 
g  of  ane  higher  quality,  the  Counfcll  (hall  be  informed 
ereof,  as  faid  is. 

XU. — ^When  any  hath  made  ane  effray,  and  then  flees  to  MayhefoL 
I  houfe,  the  Conftable  may  follow  to  the  houfe,  and  if  the  low  the  af- 
X)r§  be  (hut,  he  (hall  take  notice  of  the  matter  of  the  ^^l^^^' 
CMife,  and  require  witnefle  thereon.     And  albeit  the  delin«  bounda. 
uent  (ball  flee  further  without  the  bounds  of  the  Condables 
harge,  yet  may  the  Conftable  follow,  and  apprehend  him  in 
firefli  purfuite,  and  crave  concurrence  of  the  Country  to 

XIII. — ^The  Conftables  within  every  Parochine,  (hall  be 
xecuters  of  the  precepts  and  warrands  of  the  Juftice  of 
iace. 

XIV. — Concerning  the  Fees  and  fatisfaflion  to  be  riven  Fees  of  con. 

the  Conftables  and  Clerks  for  their  paines :  O  U  R  Sove-  ftablc*. 
igne  LORD,  with  advife  forefaid,  ordeines  the  faids 
kftices  to  give  up  particular  NOTES  in  writ  to  the 
uditors  of  his  Majefties  Checker,  of  the  fines  inbrought  to 
era,  that  out  thereof  fuch  meafure  and  fatisfa£tion  may  be 
tpointed  and  given  to  the  faids  Clerks  and  Conftables,  as 
ay  rccompence  their  travels,  wherein  if  it  (hall  be  found 
at  the  faids  fines  will  not  be  fufRcient,  the  faids  Lords  of 
s  HighneflTc  Checker,  (hall  appoint  fuch  further  fatisfadiion 
i  them,  as  in  their  difcretion  they  (hall  think  their  labours 
ad  diligence  doth  deferve,  and  caufe  them  to  be  payed  of 
\t  fame. 

And  notwithftanding  of  this  above-written  Ad,  and  all  Rcfcmtioii 
be  particulars  forefaids  contained  in  the  fame  :  O  U  R  So-  jJ^^^J!^^ 
eraigne  LORD,  with  the  advife  and  confcnt  of  the  (aids  rifdidiont. 
^ates,  ftatutes,  decernes,  and  declares,  That  neither  the 
iTcftion  of  the  faids  CommiiTioners  and  Juftices  of  Peace, 
ind  grant  of  Jurifdi£lion  and  Priviledges  to  them,  nor  the 
taking  or  approbation  of  the  particular  Articles  above-writ- 
cn,  introduced  in  their  favours^  nor  any  thing  therein  con« 

4 


ZZVUl  APPENDIX  I,  N"*  f . 

JAMBS  VT,  tained,  (hall  be  in  any  fort  derogatory  or  prejudicial  to  At 

x6i7,  c.  8,  Rights,  Priviledges,  or  Liberties  granted  and  beftowed  by 

mI^d'  His  Majefty,  or  hb  Highneffe  Royal  Prcdeccffouw  of  before 

»vTiBt  OF  to  any  of  His  Majefties  Subjedsy  of  whatfoercr  £(bte  or 

coNtTA-    qualit^,  from  the  hi^heft  to  the  loweft :  But  dechres,  that 

^''^^         tiie  faids  RightSt  Priviledges,  and  Liberties,  fhall  remaine  io 

their  own  integrity  fafe,  and  intire,  and  unhitrt»  <ir  nrejodg- 

ed  by  the  premifles  or  any  thing  exprefied  in  Ac  fiuds  Ar^ 

cleS)  and  every  one  of  them,  and  are  holden  as  (jpeciaDy  rc- 

ferved  and  excepted  out  of  die  fame* 

And  leaft  this  above-written  refervadon  (hoald  feem  al- 
together to  deftroy  the  power,  granted  to  the  Cdds  Jnfikei) 
or  fhould  beget  controverfies  betwixt  them)  and  any  odier 
having  right  or  liberty  of  J  urifdi£iion,  as  fiud  is:  OUR 
SOVERAIGN  LORD,  with  advife  forefidd,  for  re- 
moving of  all  queftion,  which  may  arife  betwixt  diem  tiiere- 
anent,  declares,  that  it  {hall  not  be  lawfoll,  nor  pennitted  to 
the  faids  Juftices,  to  make  any  citadon  of  party  befbie  didr 
Court,  till  the  expiring  of  the  fpace  of  fifteen  dayesy  after 
the  committing  ot  the  fa£i,  for  which  the  committer  is  to 
'  be  conveened,  at  the  compleat  out-runnine  of  which  fyxCt 
if  any  having  power  and  jurifdi&ion,  as  £ud  is,  hath  ooutted 
and  neglefied  to  ufe  and  exerce  the  priviledge  and  liberty 
of  their  right  and  power,  it  ihall  then  be  lawfull  to  die 
faids  Juftices,  to  malce  citadon,  and  to  proceede  againft  die 
parties,  according  to  the  power  and  authority  given  to  tbem 
Dy  his  Heighnes,  with  advife  forefaid,  and  conform  to  tbe 
pardcular  Articles  above- written,  in  all  poynts,  and  no  other- 
wayes. 

Which  all  and  fundry  the  premifles,  OUR  Sovera^ 
LORD  with  advife  and  confent  forefaid,  radfies  and  ap- 
proves, in  all  poynts  in  manner  as  the  fame  proports,  and 
gives  unto  them  the  ftrength  and  force  of  Aus  and  Ordi- 
nances of  Parliament,  and  ordeins  execution  to  pals  upon 
the  fame  as  effeirs. 
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No.  VI. 

Charles  I,  xfi  Parliamtnt^  1633,  Ch. 

[FICATION  OF  THE  ACTS  MADE  IN  FAVOUR  OP  THE 
rSTICES  OF  PEACE,  AND  THEIR  CONSTABLES  \  AND 
^MMISSION  TO  THE  LORDS  OF  SECRET  COUNCIL 
9EREANENT. 

R  SOVERAIGNE  LORQ,  and  Eftates  of 
nent,  ratifie,  approve^  and  confirme  the  eight  KQt  of 
mtie  two  Parhament^  holden  by  King  JAMES  the 
f  Eternal  raemorie,  Intitulate,  {Aneni  the  Jufiices  fir 
of  the  Kings  Feace^  and  tbetr  CcnflaUei.2  In  the 
Heads,  Articles  and  Claufes  therein  contained,  ad- 
;  the  generalitie  hereof  to  be  als  yalide  and  fufficient, 
le  fame  were  all  herein  per  eKpreJJum  ingroft.  Attour 
jeftie,  and  Eftates  forefaid,  give  full  power,  authori- 
1  commifBon  to  the  Lords  of  his  Majefties  Privy 
I,  to  fet  do^  and  impofe  penalties  upon  fuch  of  the 
\  of  Peace  as  (hall  not  keep  and  obferve  the  diets  pre- 
or  their  feveral  and  particular  meetings.  And  with 
likewife  to  the  faids  Lords  of  privie  Council  to  en- 
id  amplifie  the  power  and  authoritie  of  the  faids  Juf- 
f  Peace,  if  they  (hall  finde  it  neceflarie  and  expe- 
and  that  they  (hall  decrete  and  determine  thereanent, 
nd  declare  that  the  fame  (hall  have  the  forccj  ftrength 
wer  of  an  KOi  of  Parliament. 


No.  VIL 

r  XIIII,  ANENT  JUSTICES  OF  PEACE,  aprfi  JUNE  xd49. 

he  i^th  Act  efthe  3  J  Session  of  the  id  Triennial  ParliO' 
'  of  Our  Sovereign  Lord  Charles  lly  bj^  isfc*  holden  at 
burghy  beginning  23d  May ^  and  ending  •jthAugufl  1649'. 

Eftates  of  Parliament  conGdering  how  neceflary  it  b 
peace  and  good  of  the  kingdom  to  have  Juftices  of 

1  the  volume,  intitled,  <*  Re-    is  prefumed  to  have  commenced  on 
I  aSs,**  it  it  defcribed  at  the    bis  father's  death. 
Dt  of  Charlca  II,  whofe  reign 
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peace  again  eftabHihed  in  the  feveral  (hires  and  jurlfdifhons 
of  this  realm  of  Scotland  \  therefore,  they  have  renewed 
and  ratifiedi  and  bv  thefe  prefents  renews  and  ratifies  the 
2&  of  Parliament  made  anent  Juftices  of  peace  and  their 
ConilableSy  in  anno  1617,  ^^^  conform  thereto^  have  nomi- 
nate and  appointed^  and  nominate  and  appoints 

to  be  Juftices  of  peace  widiin 
and  gives  and  grants  full  power 
to  them  to  difcharge  that  office,  and  miniftrat  juftice  there- 
until, impofe,  exa£l:  fynes  from  delinquentSi  and  do  etery 
other  thing  according  to  the  power  mentioned  in  the  ad  d 
Parliament  161 7  years,  and  to  the  ends  therein  fpecified; 
and  in  refpedi  that,  by  the  forefaid  zCt  of.  Parliament  1617, 
the  Juftices  of  the  peace  are  appointed  to  make  accompt  to 
the  Exchequer  of  the  forefaid  fynes,  and  the  Exchequer  to 
modify  and  grant  fees  to  the  conftables  for  their  pains  and 
expences,  and  for  the  other  charges  whilk  will  neceffaril?  be 

E'ven  out  in  the  difcharge  of  their  commiffions,  which  bare 
;en  a  mean  and  occafion  in  time  paft  to  make  the  foreiaid 
a£l  inefie£lual  and  ufelefs :  therefore,  the  faidEftates  of  Par- 
liament have  repelled  and  refcinded,  and  repels  and  refciaJi 
that  part  of  the  a£t  in  anno  161 7,  anent  the  making  ac- 
compt to  the  Exchequer  of  the  forefaid  fynes,  with  the 
power  granted  by  the  faid  z€t  to  the  Exchequer  for  modify- 
ing  the  faid  fees  and  expences  to  the  faids  conftables ; 
and  the  faid  Eftates  of  P;nrliament  grants  power  to  the  (aid 
Juftices  of  peace  to  allow  fuch  neceftary  charges  and  ex* 
pences  out  of  the  faid  fynes  as  they  (hall  find  expedient  for 
advancement  of  the  fervice  ;  and  ordains  them  to  be  compt- 
able  to  the  Parliament  or  Committee  of  Eftates  for  tk 
fame  ;  and  becaufe  there  are  fundry  articles  in  the  forefaid 
a6i  16 1 7  that  neceflarily  requires  to  be  reAified,  which  now 
cannot  be  conveniently  done  by  the  Parliament,  therefore 
they  have  recommended,  and  recommends  ferioufly  to  the 
Committee  of  Eftates  to  rt(kifj  the  faid  articles  as  Acj 
(hall  find  them  juft  and  ncceifary  for  the  good  and  peace  of 
the  kingdom.  And  in  the  meantime,  while  the  fainen  be 
ratified,  they  have  ordained,  and  ordains  the  forefaid  JulU^ 
ces  of  peace  to  aft  and  proceed  in  the  difcharge  of  their  of- 
fice according  to  the  forefaid  aft  as  it  ftands  in  anno  16:71 
and  thereafter  to  aft  and  doc  accordingly  as  the  aft  (hall  be 
rcftified- 
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A  Declaration  and  Order  of  his  Highnefs  Council  in 

Scotland^  requiring  all  Perfons  to  give  due  obedience  to  the 
yti/lices  of  Peace  in  execution  of  the  povfcrs  and  authorities 
given  them  by  the  inJlruBions  hereunto  annexed  *• 

The  faid  0>uncill  having  taken  into  their  ferious  conGdcr-  x6((  olx. 
ation  how  much  it  may  conduce  to  the  peace  and  good  of  ▼>■  ckom- 
this  Nation,  That  Juftices  of  peace  fhould  be  fettled  and  re-  ''««•«•'•»«- 
cftabliflied  in  every  County  and  Shire  thereof;  and  finding  !^|o*^"^^ 
that  by  feveral  a£ts  of  the  Parliament  of  Scotland,  the  faid  or»cr. 
office  nath  been  found  needful,  and  was  appointed  and  efta- 
blifhed  for  preferving  of  the  public  peace,  and  fuppreffing 
and  punifliing  of  fundry  mifdemeanours,  have  found  it  ne- 
ceflTary,  for  the  good  government  of  this  nation,  to  appoint 
certain  perfons  of  ability  and  fidelity  in  every  county  and 
(hire  in  Scotland,  to  be  Juftices  of  nis  Highnefs  the  Lord 
Prote£lors  peace ;  which  being  accordingly  done,  the  G>un- 
cil  have  thought  it  fit  hereby  to  declare.  That  they  have 
given  Commiffions  to  fuch  perfons  to  be  Commiflioners  and 
Juftices  of  his  Highnefs  peace  in  the  faid  Counties  refpedl- 
ively^  and   authorifed   them   to   put  in  execution  all   the 
powers  and  authorities  committed  to  them  by  certain  in- 
ftru£lions  which  were  agreed  upon  by  the  Council,  printed 
by  their  order,  and  are  hereunto  annexed.     And   as  the 
Council  do  expe£l  that  the  perfons  intrufted  as  aforefaid  be 
careful  in  the  good  difcharge  of  the  truft  repofed  in  them 
for  the  peace  and  happinefs  of  the  Nation,  fo  the  Council 
will  on  all  occafions  give  them  all  due  countenance  and  en« 

*  Thefe  inftnidiont   of    Oliver  ed  from  a  copy  in  folio,  in  the  Saxon 

Cromwell,  which  have  been  the  fub.  letter,  **  publiflied  by  authority  of  hit 

je&  of  fo  much  commendation,  nei-  "  highnefs  council  ;**  beine  part  of 

ther  appear    in  Scobeirs  colle^ion,  the  valuable  colle^ion  of  Scottifli 

nor  ID  the  volume  intitled  **  Refdnd-  ads  and  ordinances,  and  papers  coach- 

**  ed  A&s,'*  which  comes  no  farther  ing  the  law  and  antiquities  of  Scot* 

down  than  the  year  1649;  nor  a-  land,  in  the  pofTeflion  of  Robert  Ha- 

moDi^  the  records  in  the  general  re-  milton,  £fq.  advocate . 
giftcr  at  Edinburgh.  They  arc  print- 
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couragement  theran ;  and  the  0>uilcil  do  hereby  ftridlf  re- 
quire all  people  of  this  Nation^  whom  it  may  concenii  to 
take  notice  and  be  obfervant  of  the  faid  inftro^tions  (in 
what  to  them  refpe£kively  appertaineth)  as'  the  contemners 
or  contraveners  thereof  will  anfwer  the  contrary  at  their 
perils.  And  to  the  end  that  no  perfon  may  pretend  1^ 
ranee  of  them)  the  Council  do  hereby  order  that  this  deda- 
ration,  with  the  faid  printed  papers  of  the  faid  inftruflions, 
be  forthwith  publiihed  at  the  market  crofs  of  Edinburghi 
and  in  the  head  Burgh  or  Town  of  each  Shire  in  Scotland 
by  the  refpediive  SheriiFs  of  the  faid  Shires. 
Given  at  Edinburgh,  the  xath  day  of  December,  i6;;. 


PART   I. 


Br  his  Higbtiesi  Council  in  ScBtland^for  the  Government  theraf. 

INSTRUCTIONS  FOR  THE  JUSTICES   OF   PFACB  IN  SCOTLAMX 

i^JJt  I,  The  Commiflioners  and  Juftices  of  the  peace  (ball 

will's  in.  ^'^^  *^  ^*  following.  You  (hall  fwear,  That  you^  as  one 
•TKuc.  *  of  the  CommiJJioners  andJu/Hces  cf  his  Highneffe  the  LordPnh 
TI0H8        teSfors  peace,  within  the  Shire  ef  according 

ff  ri*"'  to  your  knowledge  and  power^  Jhall  do  equal  right  both  to  ricb 
CIS.  and  poor;  and  that  youjball  not  be  oj  council  wtth  any  perfon  tn 

any  quarrel  or  matter  depending  before  you ,  and  Jhall  faithfully 
Oath  of  of-  ^fjj  ff.yiy  dif charge  your  duty  as  a  JufHce  of  peace;  andjbd 
\  endeavour i  according  to  your  power ^  the  prefervation  of  the  fH 

peace;  and  that  you  take  nothing  for  your  office  rf  J^ice  of 
peace,  but  what  is,  or  Jhall  be,  by  the  law  allowed. 
A^^*\^        2,  That  no  perfon  (hall  execute  the  office  of  Juftice  of 
oathu^    ^  peace,  until  he  hath  taken  the  oath  before  mentioned  before 
the  Sheriff  of  the  Shire,  or  before  two  Juftices  of  the  peace, 
who  have  taken  the  fame,  who  have  hereby  power  to  admi* 
nifter  the  faid  oath  to  all  other  Juftices  who  have  not  taken 
it,  within  the  refpe£tive  Shires  at  their  refpe&ive  adouf- 
(ions* 
hl\d^^\       3,  That  the  faid  Juftices  (hall  begin  their  quarter  Sef- 
Qnarur-fef- 

uons. 
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yns  at  the  times  of  the  year  following,  viz.  the  firft  Tuef-  1655, 
ly  in  the   month  of  February,  the  firft  Tuefday  in  the  ^*****; 
Mith  of  May,  the  firft  Tuefday  in  the  month  of  Auguft,  ,rEuc- 
5  laft  Tuefday  in  the  month  of  Oftober ;  at  fuch  places  tion» 
ffliall  be  agreed  on  by  the  greater  number  of  them,  or  (in  concirn. 
fault  thereof)  by  the  appointment  of  the  cu/los  rotulorum  cz9. 
the  refpedive  Counties ;  and  ftiall  have  power  to  continue 
t  faid  Selfions,  or  to  adjourn  the  fame  to  fuch  days  and 
ices  as  (hall  be  for  the  better  adminiftration  of  juftice,  and 
3ft  eafe  to  the  people. 

4,  Ant  one  Juftice  fhall  have  power,  upon  complaint  of  Bmding 
ly  perfon,  being  threatened^  and  fearing  to  be  wronged,  to  ^^^^  '^  ^^* 
nd  the  party  complained  upon  under  fuch  a  pecunial  fum  ^ 

keep  the  peace  as  he  (hall  think  fitting ;  as  alfo,  to  com- 
it  fuch  perfon  to  fafe  cuftody  until  furety  be  found  by  him, 
le  faid  complainer  always  giving  his  oath  before  the  Juftice 
lat  he  hath  juft  caufe  to  dread  his  harm ;  and  albeit  no 
trfon  complain,  yet  if  the  Juftice  be  credibly  informed  of 
ppcarancc  of  trouble  betwixt  any  parties,  he  fhall  bind 
^em  to  the  peace  in  manner  aforefaid,  except  the  parties  dc- 
brc  upon  their  confciences  that  neither  of  them  doth  bear 
nj  grudge  to  the  other.  And  all  fuch  bonds  or  rccog- 
iances  Ihall  be  kept  in  record  by  him,  and  he  fhall  make 
clifcry  of  the  fame  to  the  Clerk  of  the  peace  at  the  next 
Wfions,  to  be  kept  and  regiftcred  by  him. 

5i  If  any  perfon  being  charged  to  make  his  appearance  Refufinj^  to 
rfore  a  Juftice  or  Juftices  of  peace,  and  fhnll  refufc  or  de-  for^^^uiUcc* 
'y  without  juft  caufe,  then  the  Juftice  or  Juftices,  whofe  of  tht; 
^mand  (hall  be '  contemned,  ftiall  hereby  have  power  to  P"'^*^- 
^mand  the  next  Conftable,  or  in  abfence  of  a  Conftable, 
•  or  their  own  fervant,  or  any  other  perfon  having  a  war- 
Qt  in  writ  fubfcribed  by  the  faid  Juftice  or  Jiiftices  of 
ace,  with  affiftance  of  the  Country,  to  bring  any  fuch  pcr- 
1  before  him  or  them. 

6,  If  any  Sheriff  or  Bailiff  author! fed  in  that  behalf,  fliall  NVglpiftof 
idemn  any  perfon  for  a  Battery  wherein  blood  is  drawn,  "^'\^'^r^^'* 
laJly  called  blood  weight,  or  otherwife  convic.l  him  in  any  daincucnts 
n  proper  for  him  to  impofe,  the  Juftice  (hall  have  no 
vcr  of  new  to  fine  that  oft'ender  for  that  offence,  but  if 
Y  fhall  findc  him  not  condignly  punifhcd  in  regard  of  the 
ncc  committed  by  him,  they  fhall  then  inform  l.is  High- 

l^c/.  U.  '  c 
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1655.         ncs  Council  thereof,  that  they  may  take  order  therein  \  and 
CROM-        if  tj^CTc  \yQ  not  fatisfaflion  made  by  the  Sheriff  or  Bailiff  aa- 
^TRgc-'^'thorifed  as  aforefaid  to  the  party  ofiended,  the  Juftices  at 
TioNs         the  Seflions  may  modifie  and  order  reafonable  fatisfaflioii  to 
CONCERN-  ^}jg  party  offended,  he  purfuing  therefore  before  them:  And 
cE^^'^'if  they  (hall  find  the  fatisfadion  ordered  by  the  Sheriff  or 
Bailiff  in  favour  of  the  faid  party  offended,  not  condign  or 
anfwerable   to  the  offence  and  wrong  fuflained,  Then  tbqr 
ihall  alfo  inform  his  Highnes  Councill  thereof,  that  tbey  may 
take  order  therewith  as  appettaineth. 
»^giftratci      0j^  Ip  any  Sheriff  or  his  Deputy,  or  Deputies,  by  collu- 
theeu^yto  ^®"*  ^^^^  *"^  delinquent,  (hall  fuflfer  any  perfon  guilty  to  be 
efcape.        quitted  or  cleared  by  Jury  or  AiBze,  the  party  once  cleared  i» 
not  to  be  brought  further  in  queftion  before  the  Juftitesr 
but  upon  their  mformation  the  Sheriff,  his  Deputy,  or  De^ 
puties>  refpediivelv  are  to  be  called,  cenfured^  and  fevcidf 
puniflied  by  his  Highnes  Council. 
Jurifdiajoo      g^  Xhe  faid  Jufticcs  (hall  hereby  have  power  to  proceed 
ID  nou,  &c  ^p^jj  j^ii  p^yfQns  committing  riots,  and  breaking  his  High- 
nes peace,  and  to  punifli  and  fine  according  to  the  quautf 
of  the  crime  and  the  Eftate  of  .the  ofiender ;  and  if  aoTOt 
the  faid  perfons  being  charged  to  appear  before  the  faid  }«{■ 
tices  (hall  difobey,  the  fummons  being  endorfed,  the  ]xM 
fcitation  verified,  and  h(k  proved,  The  Juftice  (hall  pofliih 
and  fine  the  not  appearing  according  to  the  quality  of  the 
crime,  and  the  eftate  of  the  ofiender;  and  for  tne^noie 
clear  determination  of  the  order,  which  (hall  be  kept  bj  the 
faid  Juftices,  in  the  deducing  of  any  fuch  procefle,  Ititde* 
clared  that  it  (hall  be  lawful  to  the  faid  Juftices,  whenfocfer 
they  have  occafion  to  move  any  adions  againft  parties  fa 
Reference    committing  any  like  faft  or  Ryot,  to  refer  the  firft  Stu»- 
^  °*   *       raons  to  the  parties  oaths  of  verity,  in  cafe  of  want  of  other 
lawful  probation,  who  being  perfonally  fummoned  by  the 
firft  Citation  {hall  be  holden  as  confefled,  and  decree  to  be 
pronounced  againft  him  conform  to  the  Lybel  and  Svn* 
CiutioD.     mons ;  and  if  he  be  not  perfonally  fummoned  by  the  fr^ 
citation,  the  faid  Juftices  are  to  fummon  him  again  by  a  f^ 
cond  fummons  at  his  dwelling  place,  which  two  icitationi 
ad  citation,  (hall  be  as  fufficicnt  to  infer  Decreet  and  fenteace  upon  the 
^l^y"""*^"'^  Lybel  againft  him  as  if  he  were  apprehended  perfonaDTi 
and  which  fentence  given  after  the  manner  and  form  of  tp 
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Jrobadon  above  written  is  declared  to  be  good  and  lawful  in  1655, 
tfelf.  ^"-: 

9,  The  faid  Commiflioners  of  the  peace  {ball  put  the  «Ttvc. 
iwes  and  z€tB  of  Parliament  to  due  and  full  Execution  tions 
^ft  wilfttll  beggerSy  and  vagabonds,  and  noblemen  and  c^nckrn*^ 
omen  without  caJling  or  trade,  lurking  in  ale  houfes,  tied  ctt/^'^^' 

no  certain  fenrice,  reputed  and  holden  as  vagabondsi  and 
lainft  thofe  perfions  who  are  commonly  called  Egyptians,  Beggars. 
k1  they  ihall  puniih  and  fine  their  receptors,  and  fetters  of 
Mifes  to  them  accordingly,  by  fuch  competent  pains  as  is 
nper  to  them  to  injoin. 

lOf  The  faid  Commiflioners  and  Juftices  of  peace  are  jurifdiaioii 
sreby  authorifed,  with  power  to  give  order  as  they  (hall  toaching 
link  moft  convenient,  and  with  lealt  charge  to  the  fubjeds,  ^^^^*X* 
NT  mending  all  Bridges,  High  ways,  and  Paflaees,  to  or  from  ^ 
By  market  Town  or  Sea  Port  within  their  reipe£live  Shires, 
iz.  by  laying  a  penalty  upon  the  County,  Parifhes,  or  Per- 
ms refpe^iively  liable,  according  to  the  eftimate  they  (hall 
e  informed  the  Charges  of  the  Bridges  and  High  ways 
rffl  amount  unto  \  which  penalty  they  are  to  levy  and  dif- 
ofe  <tf  for  the  repairing  of  tne  faid  Bridges  and  High 

Is ;  And  (hall  alfo  call  before  them  all  fuch  perfons  as 
ftiaighten  thofe  High  wayes  and  Paflages,  or  otherwife, 
y  calling  of  ditches,  or  any  other  trenches  through  the 
■ne,  (ball  make  thofe  high  ways  noifome  and  troublefome 
Qto  pafiengers,  and  (hall  puni(h  them,  and  fine  them  ac- 
oidiog  to  tne  quality  of  their  ofience ;  And  to  the  eife£k  Breadth  of 
:  may  be  known  of  what  breadth  all  Common  High  Wayes  **»S^^*y*- 
IxmU  be  to  market  Towns,  it  is  declared  that  the  fame 
iKmld  be  of  20  foot  of  meafure  in  breadth  at  the  lead;  and 
rliere  any  are  of  larger  breadth,  it  is  ordained  the  fame  fo 
p  remain  unaltered  or  (Iraightened;  and  that  the  faid  Juf- 
ices  caufe  the  fame  to  be  maintained  with  all  other  wayes 
rom  any  town  in  the  pari(h  to  the  pari(h  Churches  in  the 
une  breadth  as  they  are ;  and  where  they  find  any  neceili- 
f  of  other  ways  from  any  town  in  the  pariO}  to  pari(h 
Imrchesy  they  (hall  inform  his  HighneiTe  Council  thereof, 
^bo  (hall  give  them,  after  fufficient  information,  their  di- 
^km  thetein,  according  wherein  unto  they  (hall  be  holden 
^proceed  ;  and  if  any  county,  pariih,  or  perfon,  to  whom 
betoogs  as  aforefaid,  (hall  refufe  or  negle£t  to  concur  for 

c  2 
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t^ss*  mending  of  Bridges,  Highways,  and  Paflages,  the  faid  Jo/ 
well's  in-  ^*ces  fliall  have  power  to  ccnfure  and  punifli  them  according 
»TRuc.  to  their  difcretion,  due  regard  being  had  to  the  quality  and 
TioNs  nature  of  the  offence ;  alfo,  they  are  to  take  care  that  fuffi- 
iMo  J05TI-  ^*^^'  Ferry  Boats  and  Bridges  for  Horfes  witlun  the  fane 
cEs.  where  Horfes  ought  to  be  terriedi  be  proyided  and  kept  in 

repair  by  the  Ferrier,  upon  the  penalty  by  the  afts  of  Parlia- 
ment, in  that  cafe  provided,  upon  the  Ferrier  who  ihall  o^ 
gleft  to  do  the  fame.   . 
^ro^cw        "»  The  faid  Commiffioners  for  the  peace  (hall  put  the 
of  pUntiDg,  a£ts  of  Parliament  to  execution  againft  cutters  and  delhoy- 
breakers  of  ^^3  of  planting,  green  wood,  orchards,  yards,  hcdgin^i 
^vccots»    breakers  of  dove  houfes,  killers  of  deers,  and  trefpaflen  in 
parks,  and  connigers,  dealers  of  bees,  and  bee  hives,  vkn 
of  unlawful  games,  with  fetting  dogs,  flayers  of  red  and 
black  fifli,  and  fmolts,  in  forbidden  time,  fowlers  fowling  in 
other  mens  lands,  makers  of  moorbum  and  mofbum,  fetters 
of  crewes,  or  nets  in  waters  and  games,  having  and  keeping  of 
crewes  and  tares  in  for  bidden  time,  and  (hall  proceed  a^ainft 
them  accordingly.  And  for  their  better  proceedings,  it  m  fc- 
^^l  clared,  the  faid  Juftices  of  Peace  may  try  and  punifli  thcfiO' 

lators  of  the  faid  a£ts  ;  in  the  trial  whereof  they  fliall  proceed 
by  witnefTes,  by  oath  of  party,  and  punifliment  to  be  infliM 
by  them  according  to  the  circumftances  of  the  oficnce,andtlie 
quality  of  theofl^ender,  by  apecunial  fum  or  corporal  pwiilh- 
ment,  and  no  other ;  with  the  provifion,  that  the  fsud  CoiD* 
miflioners  of  the  peace  fliall  not  extend  this  power  to  anf 
PuniOi-  perfons  who  fliall  be  arrefted  and  convened  for  thc&» 
ment.  crimes  before  any  other  ordinar  judge;  tis  alfo  profitW 

that  the  power  contained  in  this  article  fliall  no  ways  be  pre* 
judicial  to  any  commiflions  or  rights  granted  to  otibers,  and 
now  in  force,  whereby  they  have  power  to  proceed  and  cc^ 
fure  the  crimes  and  offences  above  written, 
fn^rc^^u  '^'  '^^  ^^^^  Commiflioners  of  the  peace  fliall  put  in  ex- 
crs.  ^^^^^  ecution  the  afts  of  Parliament  for  punifliing  all  foreftaBc^ 

and  regraters  of  markets. 
Innkeepers  13,  No  in  keeper  or  hoaftler  fliall  receive  any  maftcricS 
ifamlboiSs.  "^^">  vagabonds,  or  other  perfon  or  perforis  guilty  of  tno^ 
crimes,  or  ufing  ftealth  and  robbery,  under  Uic  pains  unJC 
written,  to  wit,  40s.  to  be  incurred  by  them  for  the  fr 
fault,  4I.  for  the  fecond,  and  10  merks  for  the  tUrd,  Sc^ 
money  ;  together  with  the  lofing  of  the  liberty  of  brcwi^ 
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and  felling  drink,  the  incurrers  of  which  pains  fliall  be  pu-  1665, 
oifbedt  according  to  the  order  aforefaid,  by  the  faid  Judices,  crom- 
who  (hall  have  po,wer  to  purfue  and  fine  the  delinquents  in  7teo<>''*' 
iieir  courts  or  leffions,  according  to  the  pains  aforefaid,  and  tions 
olcfjr  or  uplift  the  faid  pains  and  fines  from  them  without ^^^"ceeii. 
vtjudice  of  all  aflions  criminal  or  civil,  competent  of  the 
iw  agdnft  the  faid  in  keepers  or  hoaftlers  in  cafe  they  be 
a  the  danger  thereof,  which  fliall  not  be  taken  away  by  any 
iiniihment  fet  down  and  to  be  inflid^d  conform  to  this  m* 
kTudion. 

14,  The  faid  Commiflioners  ot  the  peace  (hall  put  in  ex-  Malunak- 
Ctttion  the  lawcs  concerning  maltmakers  againft  all  break-  ^^^ 
T8  and  contraveners  of  the  (aid  lawes. 

151  Thet  ihall  fet  down  order  in  the  counrrey  for  go-  Regulationt 
'cmance  in  time  of  plague,  and  fliall  punifli  feverely  the  to  be  ob- 
lifobeyers  of  the  order  appointed  by  them  according  to  the  ^t'^^^l^of 
pality  of  the  offence.  Ihcpl^e. 

.  i6y  Thet  (hall  appoint  at  their  quarter-feffions,  to  be 
Kpt  in  February  and  Auguft,  the  ordinary  hire  and  wajjes  jurifdiaion 
)f  labourers,  workmon,  and  fervants ;  and  who  fliall  remfe  touching 
ofcrvc  upon  the  price  fet  down  by  them,  fliall  be  imprifon-  ^<^*^^*"^'' 
Af  and  further  puniflied  at  their  difcretion  :  and  to  the  ef- 
eft  that  fervants  may  be  more  willing  to  .obey  the  ordii 
ttnces  to  be  made  by  the  faid  Juilices,  and  the  faid  fees  or 
vages,  the  faid  Juftices  fliall  have  power  to  dicern  and  com- 
cU  the  mafters  to  make  payment  of  the  fees  or  wages  ap- 
obted  by  their  ordinance,  in  cafe  the  fervants  pleafe  rather 
^purfue  for  the  fame  before  them  then  any  other  judge. 

17,  The  faid  Commiflioners  of  the  peace  fliall  take  no- 

ce,  that  in  all^flieriffdoms  where  there  are  any  gaoles  and  Prifons  not 
tifon  boufes  within  any  burgh,  that  the  fame  may  not  be  ^^}^^^^^^ 

tm      *         ,  ,''*'.  Ill  '  1      rumoui. 

iffsred  to  decay  or  become  ruinous,  but  be  kept  up  at  the 
large  of  the  fliire  where  the  rcfpe^ive  burgh  is  not  charge- 
ilebybnd  therewith.  And  if  there  be  any  fliire  where  there  is  Prifons  to 
at  any  gaol  or  prifon  houfe,  they  fliall  inform  hisHighnefle  ^\^ll^^ 
!(mncil  thereof,  that  they  may  appoint  and  give  order  for  borough. 
viWng  of  one  in  fome  convenient  place  ;  and  according  to 
be  direftions  to  be  given  thereupon,  the  Juflices  fliall  be 
kddttn  to  proceed. 

18,  And  becaufe  there  may  be  a  great  many  of  prifoners  Porahment 
tppdfended  and  committed,  who  having  no  means  of  their  pri^en. 
•^wii  for  their  maintenance  and  entertainment,  will  other- 
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1655,         wife  faniifli  and  (larve  before  they  can  come  to  their  trbbi 
caoM.       yfiiQ  neverthelefs,  in  regard  of  the  crimes  they  have  comiiiil- 

stVuc-  *""  *^^»  ^*"  "^  ^^y^  ^  P"^  under  furety  or  otherwife,  in  faab 
TjoMt  of  lefs  confequence,  are  unable  to  find  fuiBcient  caatioii  Id 
coMciiN.  be  made  forthcoming  and  anfwerable  at  the  next  icffioos; 
^rictt,*'  therefore,  it  (hall  be  lawful  to  the  faid  Commtflkmen  ad 
Jufticesy  at  their  quarter- feiBonsj  to  rate  everr  parifli  for  a 
weekly  proportion  for  the  entertainment  of  thole  poor  prilba- 
ers,  provided  that  they  do  not  exceed  the  fum  of  five  (hil- 
lings, Scots  monevi  at  the  mod,  nor  under  one  fluUing  at 
the  lead  ;  which  mm  (hall  be  raifed  and  uplifted  for  that 
ufe  by  the  mini(ter  or  reader,  who  (hall  ferve  at  every  puilli) 
from  fuch  deacons  who  (hall  be  appointed  to  coucd  Ac 
fame ;  and  the  faid  fums  to  be  delivered  by  the  conftabie  of 
the  pari(h  at  the  quarter-feffions  in  prefence  of  the  whale 
Bench  then  convened,  to  fuch  perfons  a$  the  (aid  Juftices 
(hall  truft  therewith,  and  who  accordingly  (hall  make  doe 
account  in  paying  the  gaolers  fuch  rates  as  (hall  be  aUowol 
for  the  poor  prifoners^  and  making  the  reft  forthcomii^  fo 
fuch  ufe  and  intent  of  the  like  nature  as  the  (aid  juSices 
(hall  appoint. 

19,  All  Magiftrates  of  burghs,  and  keepers  of  anygaob 
Dutyofma.  »nd  prifons,  (hall  receive  into  their  prifons  all  fuch  penbns 
^i^"'*V°  *^  ^^^^  ^^  brought  by  the  conftables,  or  any  other  perfons 
Jinqucnts*^    having  warrant  under  the  hand  of  any  one  Juftice  of  the 
into  their    pcacc,  (the  faid  Juftices  caufmg  fatisfa£tion  to  be  made  for 
prifoDfc       their  entertainments.)      And  if  any  Magiftrates,  or  thdr 
gaolers,  fuffer  any  perfons,  committed  by  the  Juftices  to  thdr 
prifons,  to  efcape,  tltey  (hall  be  condignly  puni(hed  therefine 
at  the  difcretion  of  his  Highnefle  Council. 
Craftfincni       20,  The   faid  Commiifioners  are  to   fet   a  price  opoo 
work.         craftfmens  work,  and  upon  the  ordinary  of  peny  bridab,  to- 
gether with  the  price  of  (hearers  fees,  and  to  puni(h  the  coc- 
traveners  as  appertaineth. 
Beer  and         21,  The  faid  Juftices  (Iiall  take  care  that  good  and  wbol- 
aie.  fom  beer  and  ale  be  brewed  in  every  (hire,  and  (ball  appoini 

vilitors  to  that  cffcCt. 

Puniniment      3 2,  The  faid  Juftices  (liall  put  in  execution  all  afis  of 

and^fwcM--  Parliament  made  for  puni(hing  all  perfons  whomfoever,iriM> 

ij)g.  (hall  curfe  or  profainly  fwear,  or  (hall  be  mockers  and  ie> 

proachers  of  diety,  or  the  exercife  thereof,  and  ihall  requiK 

and  levy  upon  every  offender  the  feveral  penalties  foUowing, 
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fiz.  of  a  nobleraan»   20  pounds  \  each  baron,  20  merks ;  i65.<, 
each  gentleman,  heretor,  or  burgefle,  10  merks  ;  each  yeo-  crom- 
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man,  40  (hillings;  each  fenrant,  20  (hillings,  Scots  money;  g^^„^. 


minifter  the  fifth  part  of  their  year's  (lipend,  without  tions 
prejudice  to  other  proceedings  againft  any  fuch  minifter  for  <;oncc%n- 
che  fame*  And  in  any  of  all  the  cafes  before  fpecificd  in  this  J,^^  Jw*ti- 
inftrudion,  the  faid  Juftices  (hall  then  put  in  execution  all 
fuch  laws  ap,  for  corporal  puniihments,  have  any  provifion 
mentioned  In  them  for  fuch  cafes.     And  in  cafe  of  the  in- 
abilities of  the  parties  delinquents  to  pay  the  fore-mention-  |°  cafe  oT 
cd  penalties  in  any  of  all  the  cafes  before  mentioned  in  this  '"  ^^'^7  ^° 
Ui(tro£lion,  the  faid  Juftices  (hall  put  in  execution  (as  for  fioes. 
corporal  puni(hments)  fuch  a£^s  of  Parliament  as  are  made 
and  provided  in  that  behalf :  and  that  the  wives  delinquents  Punlihinent 
aa  atorefaid,  (hall  be  punilhed  according  to  the  quality  of  °^  ^'^\^\ 
tbeir  rcfpcaive  hufbands  j  and  that  their  huftjands  be  liable  t^^'Hi? 
for  payment  of  their  wives  fines  refpedlively  in   manner  fencci. 
above  mentioned,  toties  quotiesy  for  each  fault :  and  all  others 
whatever,  not  particularly  herein  enumerated,  are  to  pay  in 
proportion  to  their  refpe£live  qualities  and  degrees.     And 
alfo  the  faid  Juftices  are  to  put  in  execution  the  a£ts  of  Par- 
liament made  for  the  puniihing  of  all  perfons  that  fliall  be  9^  ^**'"*'^'^- 
found  guilty  of  the  lin  of  fornication,  and  (hall  levy,  or 
caufe  to  be  levied,  the  feveral  pecunial  fums  therein  men* 
tioned,  viz.   for  each  nobkman,   for  the   firft  fault,  400 
pounds ;  each  baron  and  landed  gentleman,  aoo  pounds ; 
each  other  gentleman  and  burgefs,  100  pounds  ;  each  farmer, 
^5  pounds  ;  every  other  perfon  of  inferior  quality,  ic  pounds, 
Scots  money  ;  and  that  thefe  penalties  (hall  be  doubled,  to^ 
tUi  quetiesy  according  to  the  relapfes  of  the  degrees  of  the 
ofience,  and  quality  of  offenders  ;  and  that  the  faid  penal- 
tiea  (hall  be  levied,  not  only  of  the  man,  but  alfo  of  the 
woman,  according  to  her  quality,  and  the  degree  of  her  of- 
fence,  die  one  without  prejudice  of  the  other:  ail  and  fun-  Penalrirs 
dry  which  penalties  fo  to  be  levied  are  10  be  difpofed  of  as  how  difpof- 
foiloweth,  to  wit,  one  half  to  pious  ufes  in  the  fame  parifh  ^'^^^' 
where  the  offender  lives,  or  the  ofl'ence  hath  been  commit- 
ted I  and  the  other  half  to  be  divided  into  two  equal  parts, 
one  part  whereof  to  be  given  to  the  informer  and  profecu- 
tor,  and  (out  of  the  other  half)  to  fatisfy  the  conflable  or 
other  perlon  who  (hall  be  employed  for  bringing  the  party 
a^cufed  to  juftice  ;  and  the  remainder  to  be  difpofed  of  to 
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cRo^M-  ]^ib'us  ufc3,  or  towards  fatisfyiiig  of  the  conftables  for  thdr 
w£i.L*$iN.  travels  and  fervices  in  other  parts  of  their  office,  acconfini^ 
sTRwc.  as  the  Jufticcs  (lull  think  fit.  That  the  faid  Jufticcs  fliatt 
CONCERN-  P"^  ^^^^  ^^^  °^  Parliament  in  execution  for  the  punching  of 
life  jusTi.  all  perfons  found  guilty  of  the  fin  of  drunkennefle,  or  «• 
cr-^.  cefllvc  drinking,  efpecially  under  the  name  of  healths;  or 

of  haunting  taverns  or  ale-houfes  after  ten  of  the  dock  at 
Druiikcn-    night,  or  at  any  time  of  the  day,  except  in  time  of  trafd, 
or  for  ordii:ary  rcfrcfhments ;  as  alfo  againft  the  kecpcn  of 
taverns  or  ale-houfes  that  (Iiall  fell  the  drink  unto  tbem} 
which  penalties,  in  the  faid  feveral  a£ls  contained,  the  £dd 
Judiccs  are  to  levy,  or  caufc  to  be  levied,  upon  the  (aid  (l^ 
linquents  ;  and  the  faid  penalties  are  to  be  difpofed  of  hj 
tlic  faid  Juflices  in  like  manner  as  aforefaid. 
Prophanlng     ^3>  '^^^  ^'^*^  Juftices  fliall  put  in  execution  all  aQs  rf 
ti.e  Lord's  Parliament  made  againd  fuch  perfons  as  (hall  prophane  die 
*^^y-  Lord's  day,  and  require  or  levy  the  peuaities  therein  con- 

tained ;  V  hich  penalties  fo  raifed  the  faid  JufUces  arc  to  dif- 
pofe  of  in  like  manner  as  aforefaid. 
ititrrme-         24,  Any  twu  or  morc  Juftices  of  peace  (hall  be  a  fufr 
iion!  *^       ^^^'"^  number  to  decide  in  matters  occurring  betwixt  the  foor 

quarter- fefiions  in  their  refpe£kive  (hires. 
raymcnt  oi      ^5»  ^"^  ^"^^^  Jufticcs  of  pcacc,  as  wcll  to  burgh  as  land, 
iliics.  (liaii  convene,  and  be  prefent  at  the  quarter-fefiioDS  of  the 

ihirc  where  the  burgh  and  land  lies,  make  their  record,  and 
make  payment  of  the  fines  intromitted  with.by  them  as  Juf- 
tices of  peace  of  that  fliire  to  their  colleftor. 
ColicvSiorof      26,  The  faid  Juftices  are  empowered  to  appoint  a  faffi- 
ijrits.  cient  colle&or  for  levying  the  fines  and  penalties  which  they 

have  power  to  impofc  upon  any  oftender,  and  are  to  take 
caution  or  fecurity  of  him  for  making  due  accompt. 
Allowance       ^7*  ^^"^'  ^^^"^  Juftlces  ihall  have,  during  the  time  of  quar- 
to juftices    ter-feffions,  for  every  day  of  their  abode,  (fo  it  do  not  a- 
lor  ihcir  at- (.p^.^l  tlic  number  of  three  dayes  at  the  raoft  at  one  time) 
Alice.    giiQ^^,^.^^  £qj.  every  one  of  them  fourty  (hillings,  Scots  moneyt 
daily,  to  be  paid  and  uplifted  by  the  colledlors  .of  the;  fines  i 
lines  fo      ^"^  ^^^  ^"^^^  Juftices  as  take  the  benefit  of  that  allowancCi 
non- attend-  ^^d  (hall  be  abfent  from  any  quarter- fefiions  in  their  refpec- 
ancc.  tive  divifion,  (hall  incur  the  penalties  of  40  pounds,  Scots 

money,  not  having  a  lawful  excufe,  allowed  of  as  fuch  bj 
the  reft  of  the  Juftices  there  a(rembled. 
.,     .  28,  The  commiDTioners  for  adminiftration  of  juftice  to  the 

Tor  fine?!     people  in  Scotland,  (hall  direft  general  and  fummary  charges 
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f  homing  and  poinding  at  the  inftance  of  the  coWcGtor^  1655, 
ppointed  in  every  county  for  ingathering  of  all  fines  and  caon-. 
Tjdties  whatfoever  incurred)  upon  fimple  charges  of  15  strvc- 
ys;  and  no  fufpenfion  (hall  be  granted,  but  upon  config-  tioni 
don  of  the  fums  contained  in  the  fcntence,  and  by  find-  co««c«**»- 
;  caution  for  payment  of  the  charges,  at  the  modification  cis/'"^'' 
the  faid  commiflioners* 

29,  And  at  what  time,  and  whenfoever  any  perfon  ihall  in  the  cafe 
ufc  any  perfon  or  perfons  to  be  guilty  of  treafon,  murder,  of  hcinou» 
other  felony,  blafphemy,  incett,  or  any  other  heinous  ^*^^»* 
ncy  in  fuch  cafe  the  faid  Juftice  or  Juftices  (hall  forth* 

h  caufe  fuch  perfon  or  perfons  to  be  apprehended,  and, 
ZT  inquiry  made  into  the  cafe,  the  faid  Juftice  or  Juftices, 
they  find  caufe,  (hall  commit  the  offender  to  prifon,  or 
e  fufficient  bail,  if  the  cafe  by  law  be  bailable ;  and  fiiall 
e  the  information  of  the  party  accu(ing,  upon  oath,  and 
id  him  to  profecute  ;  and  (hall  take  the  teftimony  or  de- 
Gtions  of  the  witnefles,  likewife  upon  oath,  and  binde 
voi  to  give  in  evidence  \  and  (hall  alfo  take  the  examina- 
II  of  the  party  accufed :  all  which  recognifances,  inform- 
cos,  depofitions,  and  examinations,  the  faid  Juftice  or  Juf- 
es  fbaJl  certify  to  the  next  Quarter-Se(rions,  Ailizes,  9t  Cri- 
inal  Courts,  for  gaol  delivery  refpe£lively,  to  the  end  the 
ftice  may  proceed  again  ft  them  according  to  the  law. 

30,  And  forafmuch  there  have  been  divers  a£l;s  of  Par-  Mainte. 
mcnt  made  for  maintaining  of  the  poor  in  every  pari(h,  it  nance  of  the 
leclared  that  the  faid  Juftices  (liall  take  care  to  put  the  ^^^^' 

1  zGt%  in  execution,  viz.  they  (hall  appoint  two  or  more 

fons  of  good  fame  and  quality  in  every  pari(h  to  land-  f  ^"^^^^ 

rd  to  be  overfeers  for  the  poor  in  each  pari(h  afofefaid  ; 

to  authorife  the  faid  overfeers  to  take  due  trial  and  ex-  ^.j^^  ^^^  ' 
nation  of  the  condition  and  number  of  fuch  poor,  aged,  the  poor* 
:,  lame,  and  impotent,  inhabitants  of  the  faid  pari(h,  who 

themfelvcs)  have  not  to  maintain  them,  nor  are  able  to 
rk  for  their  living  ;  as  alfo,  of  all  orphans  and  other  poor 
Idren  within  the  faid  pari(h,  who  are  left  deftitute  of  all 
p ;  and  the  faid  overfeers  are  to  lift  and  inrol  all  fuch 
rifiois,  and  to  provide  them  fuch  convenient  houfe  for 
ii  dwelling,  either  apart  or  together,  as  they  (hall  judge 
)iufit ;  and  upon  confideration  had  what  their  nece(rary 
^tenance  will  extend  to  weekly,  the  faid  overfeers  are  to 
U  for  the  collections  of  the  faid  parifh,  or  other  fums  ap-  ~ 
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i^SS*  pointed  for  the  maintenance  of  the  poor  thereof  &  and  Ae 
will's  ttti  pc^ns  who  have  the  faid  fums  in  thdr  hands  are  berebf 
sTAuc.  *  required  to  deliver  the  fame  to  the  faid  overfeers,  and  their 
TioNt  recdptSy  under  their  hands,  (hall  be  their  fufficient  dif- 
iHo  mri.  charge ;  which  fums  fo  received  the  overfeers  are  to  diftrl- 
CEs.  bate  proportionably  to  the  feveral  poor  people  aforefaid,  ac- 

cording as  they  (hall  (ind  their  neceflities  to  require;  and 
where  the  coUeftions  and  other  monies  aforefiiid  are  found 
deficient  for  the  maintenance  of  the  fa!d  poor,  the  faid  Jat 
tices  are  hereby  empowered  to  give  order  to  the  faid  parifli 
to  lay  a  tax  or  (lint  upon  the  whole  parifhioners  or  inha* 
hitants,  according  to  the  eftimation  of  their  eftates  and  con- 
i^rochial     ditions,  for  fuch  a  weekly  or  monthly  contribution  as  fhall 
aifcflmcnt,  jj^  found  necelTary  towards  the  maintenance  of  the  faid  poor, 
and  putting  the  faid  orphans  to  fchools  or  callings,  as  thqr 
ihall  think  them  fitteil  for,  and  to  take  care  that  it  be  effec- 
tually done :  and  the  faid  overfeers  are  to  demand  an4  re- 
ceive from  all  and  every  perfon  of  the  faid  parifh,  according 
to  the  faid  (lint  or  tax ;  and  in  cafe  any  perfon  or  perfons 
(hall  refufe  to  make  payment  of  the  faid  proportioiiSi  upon 
•  f     Ah  ^^P^^^'^^^^^S  thereof  to  the  faid  Juftices,  they  (hall  girc  or- 
diftr^niDg^  dcr  for  diftraining  and  poinding  of  their  goods  for  payment 
Md  poin£  thereof.     And  the  faid  overfeers  are  to  take  due  tri^l  of  the 
^^^'  good  behaviour  and  carriage  of  the  poor  perfons  lifted  and 

mrolled  as  aforefaid ;  that  if  any  of  them  be^ng  fo  prorided 
for,  do  go  abroad  to  beg,  or  otherwife  mifcarry  thcmfelvcst 
or  (hall  refufe,  being  able  to  work  any  manner  of  work  that 
'   they  are  able  to  perform,  in  fuch  cafes  the  faid  overfeers  are 
to  acquaint  the  faid  Judices  therewith,  who  (hall  appoint 
fuch  puni(hments  for  the  firft  fault  as  in  their  jud^cnts 
they  (hall  find  requi(ite }  and  if  they  (hall  continue  in  foch 
Bmuig     mi(carriages,  they  are  to  be  held  and  reputed  as  vagabonds, 
pomflied.     jju^  fy  ^Q  1^  proceeded  againft  according  to  the  law  in  that 
cafe  provided.    And  to  the  end  that  there  mav  be  a  doe  and 
txzCt  performance  of  the  premifTes,  the  faid  Juftices  arc 
hereby  required  to  call  before  them  the  faid  overfeers  on* 
in  every  fix  months,  or  oftner,  if  they  (hall  think  it  eij^' 
dient,  to  give  an  account,  upon  oath,  of  the  whole  funis  tc- 
An  account  ceived  by  them,  and  to  produce  the  roll  of  the  faid  po^* 
taken  from  together  vrith  the  (lint-roll,  and  an  account  of  what  tioio^^ 
fycn^^ar  ^^  ^^^^  received  any  otherwavs  for  the  ufe  of  the  f^ 
fiz  moDthi.  poor )  and  after  a  due  confideration  of  the  chargCi  togetH^ 


•F  STATOTBS.  XUU 

(charge  thereof,  to  approre,  allow,  or  difallow,  1655, 
A  fliaU  be  found  juft.     And  the  faid  Juftices  are  ^^ou* 
:  trial  and  examination  how  the  faid  overfeers  hare  7teoc1*"' 
their  truft ;  and  in  cafe  of  the  refufai  of  any  of  tjoms 
vcrfeers  nominated  and  ele£led,  as  aforefaid,  to  concuit* 
Cud  office,  or  having  accepted,  ihall  be  found  nc-  i^/"*^* 
rein,  or  (hall  refufe  or  delay  to  give  ati  account  of 
niffions  when  required  as,  aforeuid,  or  to  deliver 
t$  ihall  be  found  refting  in  their  hands,  tmdifpof- 
c  end  of  the  jear,  unto  fuch  new  overfeers  as 
^pointed ;  in  luch  cafes  the  ofienders  (hall  incur 
of  twenty  pounds  Scots  to  the  u(e  of  the  poor,  Pcnahj  q« 
»  fuch  further  cenfure  as  the  faid  Juftices  at  their  ^''^'^^^ 
ions,  upon  confideration  bad  of  their  fault,  (hall 
>  impofe. 


Warrants i  Recognizances^  and  Mittimuffes^  to  ie  ijl 
fuftices  of  the  Peace  in  their  refpeBive  Counties^  as 
tffive  Cafes Jball  require* 

LL  WARRANT  FOR  FELONIES,    0%  OTHER  lilSDE* 

MEANOURS. 

ire  in  the  name  of  his  highnefs  the  Lord  Protec- 

commonwealth  of  England,  Scotland,  and  Ire- 

large  and  command  you  to  give  fummons,  or  to 

e  me,  or  fome  other  of  his  Highnefs  Juftices  of 

of  to  anfwer  fuch 

are  already  complained  of,*  and  (hall  be  then  fur- 
sd  againft  him  concerning 
he  come  provided  witli  fufficient  fureties,  to  be 
the  caufe  (hall  require :  hereof  fail  not.    Given 
land  the  day  of 

iftables  of 

ither  of  them,  or  to 

)uty  or  deputies. 


xliv 
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WARRANT  FOR  THE  PEACE,  AND  GOOD  BEHAVIOUIL 


1655. 


Whereas  A 


TlONt 
CONCI 
MG  JV 
CEt. 


Afid-Lo. 
tlutn. 


of  hathtaka 

wkll's  IK.  ^  corporal  oath  before  mci  that  B  hadk 

sTiuc-      threatened  to  bum  his  houfcy  beat  himfelf,  his  wife,  or  child* 
ren,  whereupon  he  is  afraid  of  bodily  harm  to  be  done  to 
*^*.  him,  his  wife,  or  children,  by  the  faid  B,  or 

by  his  procurement :  thefe  are  therefore  in  the  name  of  ins 
Highnefle  the  Lord  Protedor  of  the  commonwealth  of  Eng- 
land, Scotland,  and  Ireland,  to  charge  and  command  yon,  to 
brine;  the  faid  B  before  me,  or  fome  other  of  Ins 

Highnefle  Juftices  of  peace  of  this  county,  provided  vkh 
fufficient  fureties,  to  be  bound  with  him  for  his  appearing  at 
the  next  quarter-fef&ons  to  be  held  for  this  county  or  diri- 
fion,  then  and  there  to  anfwer  the  premifles ;  and  that  in 
the  mean  time  he  (hall  keep  his  faid  Highnefle  peace  towards 
his  Highnefle  and  all  the  people  of  tlus  nation,  and  moie 
efpecisdlv  towards  which  if  he  ihali  re- 

fufe  to  clo,  that  then  you  carry  him  the  faid  B 
to  his  Highnefle  gaol  at  the  burgli  of  there 

to  remain  till  he  ihall  da  the  fame,  or  be  delivered  by  doe 
courfe  of  law. 

Given  under  my  hand  and  feal,  the  izj 

of 

The  like  warrant  for  good 
behaviour,  as  the  caufe 
(liall  require. 


recognizance  for  sureties. 


Mid.Lo- 
thian. 


A  B  of  in  the  county  of 

yeoman,  came  before  me  one  of  his  Highncs  Juftices  of 
peace  in  the  faid  county,  the  day  of 

in  the  ^ear  of  ,  and  then  did  acknowledge  to  owe 

unto  his  Highnes  the  Lord  Prote£tor  of  the  commonweaUi 
of  England,  Scotland,  and  Ireland,  the  fum  of 
pounds  fterling,  to  be  levied  upon  his  eftate  real  and  per- 
fonall  to  his  Highnes  ufe.    And  likewife  C  D  of 


» 
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id  £  F  of  did  each  of  them  acknowledge  1665, 

owe  unto  his  faid  Highnes  the  feveral  fums  of  11°,^'. .» 

imds  fterhng  a-piece,  to  be  levied  upon  their  refpechye  stidc 
ates,  both  real  and  perfonal,  to  his  Highnes  ufe ;  upon  tiomi 
ndition,  neverthelcfs,  that  if  A  B  fliall  perfonally  appear  J®o^**J!ji 
fore  his  Highnefs  Juftices  of  peace  at  the  next  Quarter-  ctf« 
Bens,  and  then  anfMrer  fuch  matters  as  fliall  be  obje^led 
linft  them  by  concerning 

And  in  the  mean  time  keep  his  Highnes  peace  to- 
irds  his  Highnes,  and  all  his  and  more 

iccially  towards  and  not  depart  the 

on  without  licence ;  then  the  above  faid  recognizance  to 
void.  ' 

iken  and  acknowledged  be- 
fore the        day  of 
in  the  year  of 


A  B  of  in  the  county  of 

Oman,  came  before  me,  one  of  his  Highnefs  Juftices  of 
ace  in  the  faid  county,  the  day  of 

the  year  of  and  then  did  acknowledge  to  owe 

ito  his  Highnefs  the  Lord  Prote£ior  of  the  commonwealth 
England,  Scotland,  and  Ireland,  the  fum  of 
lunds  fterling,  to  be  levied  upon  his  eftate  real  and  per- 
nal  to  his  Highnefs  ufe. 

Upon  condition,  that  if  the  faid  A  B  fliall  appear  before 
8  Highnes  Juftices  of  peace,  to  be  held  for  this  county  or 
yifion  at  the  next  quarter-fefiions,  and  then  profecute  his 
ighnefs  evidence  againft  concerning 

At  then  this  recognizance  to  be  void. 
Upon  condition,  that  if  A  B  of  do  perfon- 

^  appear  before  his  Highnes  Juftices  of  peace  at  the  next 
Urter-feflions  to  be  held  for  this  county  or  divifion,  and 
^  teftifie  his  knowledge  concerning  certain  mifdemanors 
"hereof  ftands  cl^rged,  or  is  fufpe£ted, 

d  not  depart  the  court  without  licence;  then  this'recog- 
s^nce  to  be  void. 

^n  and  acknowledged  be- 
fore the        day  of 
in  the  year  of 
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^^S5t  I  SEND  you  herewithall  the  body  of 

witL^t  m.  '^'Ottg'^^  before  me  this  day,  and  charged  with  a  fdonioos  tak* 
sTaoc*      ing  and  carrying  away  cloth  and  being 

TioKi        the  goods  of  with  aflault  of 

ino^jvm-  ^^  taking  from  his  perfon  goods  or  money,        or 

«gs.        '  vriiii  the  wilful  murder  of  or  the  mor- 

tal wounding  or  with  any  other  fe- 

lony, to  be  expreft,  or  the  fufpicion  of  it ;  him  therefore  re- 
ceive into  his  Highnefe  gaol  and  prifon  in  the  burgh  of 

and  there  him  fafely  keep,  until  he  (hall  k 
thence  delivered  by  due  courfe  of  law ;  hereof  fail  not,  &c 
Given  under  my  hand  and  feal  the  day  of 

To  the  keeper  of  his  Highnefs 
gaol  at  the  burgh  of 


PART  n. 

^d-Lo-  ^jjjj  i(  being  found  necefiary  for  the  due  execution  of  the 
office  of  Juftices  of  the  peace  that  conftables  ihould  be  tf- 
pointed  in  every  pariih  throughout  this  nation,  it  is  dediicd 
that  any  two  Juftices  of  peace,  in  each  refpe£live  divifion  in 
the  feveral  counties  and  (hires,  are  empowered,  aflbcm  as 
conveniently  they  may,  to  nominate  and  appoint  two  or 
more  (it  perfons  in  every  pariih,  according  as  they  (hall  ioi 
needful,  to  be  conftables,  and  give  them  their  oath,  (or  the 
obferving  and  putting  in  execution  the  inftniAiims  foBov* 
ing. 
Likewise  in  great  towns,  not  being  dties  nor  free  bat]^ 
Appoint,  the  faid  Juftices  are  to  appoint  a  number  of  conftables  pco- 
cralUbies.  P^^^onably  to  the  greatnefs  thereof  ^  all  which  conftabkt 
are  to  be  nominated  and  eleded  once  every  year,  or  oftnefi 
if  the  faid  Juftices  (hall  (ind  occafion.  And  the  Magiftrates 
of  all  cities  and  free  burghs  are  to  ele£l  fo  many  fit  peifcoi 
to  be  conftables  in  the  faid  cities  and  burghs  as  they  ftaU 
find  needful,  having  conGderaUon  of  the  quality  tfaeieofi 
and  to  give  them  their  oath  for  putting  in  execution  the  (aid 
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nftnidions ;  which  conftables  fo  to  be  ele£ied  are  to  be  1635, 
hanged  every  year.     And  if  any  of  the  conftables  nomi-  **o**- 
lated  and  eleded  aforefaid  (hall  refufe  to  accept  the  (aid  T^Vvcl  ^*' 
harge^  and  take  his  oath  for  dutiful  execution  thereof,  Ihall  noici 
«  imprifoned  and  fined  at  the  difcretion  of  the  Joftices  of  «<»•««"»- 

«    •  mo  lotTi* 

>cace  at  their  next  meeting.  en. 

The  conftables  ihall  take  the  oath  following. 

Tov  Jball fwear  that  you  Jball  faithfully  ana  truly  iifcbargt  Oatk 
<fur  tffice  of  amftahle  within  the  parifb  of 


INSTRUCTIONS  TOR  CONSTABLES. 

r,  All  the  conftables,  or  at  leaft  one  of  erery  parilh,  in-  cowcitK- 
Iruacd  with  power  to  anfwer  for  the  reft  within  the  faud  i!J",\®,*J 
^arifli,  (hall  attend  at  every  quarter-feffion,  there  to  give  in- 
ormation  of  all  fuch  breaches  of  the  peace,  and  other  miC-  j^^  ^^ 
cnianours,  as  have  hapned  within  their  bounds  from  the  tend  the 
t^ceding  feflions,  and  hath  come  to  their  knowledge,  and  Q^aitKs^SA- 
lall  no  way  hide,  cover,  nor  conceal  the  fame,  nor  any  of  ^'"•* 
^  proofs  and  evidences  which  they  can  give  for  the  clear« 
>g  and  proving  thereof ;  and  otherwife  to  give  the  bench 
TOier  fatisfaAion  in  any  thing  wherein  they  ihall  be  re- 
aired  ;  and  to  receive  from  the  faid  Juftices,  at  the  end  of 
te  feifion,  fuch  orders  and  dire£iions  as  they  Ihall  then  en* 
•yn  and  appoint. 

2y  Evert  conftable  in  their  refpe£live  pariihes  ihall  ap»  Appreheo- 
rehead  any  fufpicious  perfons  who  arc  night-walkers,  and  ^'5^'"^ 
innot  give  a  good  account  of  themfclves,  and  carry  them  fatf 
>  the  next  Juftices  of  peace  to  find  furety  for  his  good  be- 
aviour,  or  otherwife  to  be  committed  to  prifon.     And  the 
id  conftable  or  conftables  ihall  ftay  and  arreft  all  vaga- 
(mds,  ftnrdy  beggars,  and  egyptians,  and  carry  them  before 
ime  Juftice  of  peace«  who  fliall  take  order  lor  their  com- 
lutting  to  prifon,  or  other  punifhment,  according  to  the 
tatutes  of  Perliament. 

3,  Evert  conftable  in  their  refpedive  pariihes  ihall  ar-  Arreftment 
eft  all  idle  perfons  whom  they  know  to  have  no  means  to  ?^  "^  P"^ 
ire  upon,  and  will  not   betake  themfelves  to  any  labour, 
tade,  or  occupation,  and  ihall  carry  them  before  fome  Juf- 
ice  of  peace,  who,  after  examination,  ihall  either  commit 
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1655,         them  to  prifon,  or  take  furely  of  them  for  their  appearance 
CROM-        at  the  next  quarter-feffions. 

sTtucl  "*'  4>  ^^^  conftables  in  their  refpeSive  parifhes  fhall  apprc- 
TioMt  hend  every  perfon  or  perfons  that  (hall  be  guilty  and  culp^ 
COM cBtN-  2ihlc  of  flaughter,  murder,  theft,  or  any  other  capital  ciinie 
1TABL10!  whatfoever  j  and  Ihall  require  his  neighbours  to  affift  for 
fafe  conveying  of  fuch  perfon  or  perfons  to  the  next  Juftice 
Perfoni  of  peace,  who  ihall  commit  him  or  them,  or  take  furctjr,  ac- 
suiltT  of  cording  to  the  in(lru£lions  given  to  the  Juftices  of  peace  in 
daughters,  f^^,^  like  cafes. 

5,  If  any  perfon  or  perfons  fhall  refufc  or  delay  to  afllft 
Oblintioo  ^^  ^^^^  conftablc  or  confhibles  in  executing  his  or  their  of- 
on  every  fices,  fuch  perfons  fo  refufing  or  delaying,  (hall  be  imprifon- 
P«fon  to     cd,  or  otherways  punilbed,  by  the  faid  Juftices  at  their  fcf- 

coiibbfc     ^^^^'  .      .   ,. 

6,  A  CONSTABLE  (hall  arreft  any  perfon,  not  being  in  bis 

Perfons       Highnefs  fervice,  who  (hall  be  found  wearing  naugbuts,  or 

wearing      guns,  or  piftols,  of  any  fort,  and  (hali  carry  them  before 

ibme  Juftice  of  peace,  who  is  either  to  take  furety  for  their 

*     appearance  the  next  quarter-fedion,  or  commit  them  prifon- 

ers  till  they  do  the  fame,  unlefs  they  be  licenced  from  the 

Councill  or  the  Commander  in  chief,  or  fome  impowered 

from  them,  or  him,  to  give  fuch  licences. 

Daty  of  7,  Upon  the  appearance  of  any  fray  or  ftir  between  ptf* 

conftables    ties,  the  conftable  fliall  require  the  affiftanee  of  his  nc^ 

paiancTof '^^^^  for  fundering  of  the  parties-,  and  if  there  be  anyhaSm 

a  fray.        done  to  the  conftable,  or  any  of  the  adiftants,  by  them  who 

made  the  affray,  they  (hall  be  puni(hed  by  the  Juftices  at  die 

next  feflion. 

When  an         ^*  When  any  perfon  or  perfons  have  made  an  afiiray,a!ul 

affray  has    then  flee  to  an  houfe,  the  conftable  or  conftables  may  fol* 

aAually      low  to  the  houfc  ;  and  if  the  doors  be  (hut,  he  (hall  require 

taken  place,  ^hc  mafter,  or  the  then  keeper  of  the  houfe,  to  open  the 

doors,  which  if  he  or  (he  (hall  refufe,  he  (hall  uke  notkrc 

of  the  faid  mafter  or  keeper  of  the  houfe,  and  require  wit- 

nefs  thereon ;  and  albeit  the  delinquent  (hall  flee  fard«r 

'  without  the  bounds  of  the  conftables  chalrge,  yet  may  the 

conftable  follow  and  apprehend  him  in  a  fre(h  purfuit,  ^ 

require  concurrence  of  tne  country  to  that  effeSt. 

KicCTition        9,  The  conftables  in  every  pari(h  fliall  execute  all  f»» 

Sce^f  ^^'  precepts  and  warrants  as  they  (hall  from  time  to  time  rc» 

warrami!^^  ceive  from  the  Juftices  of  the  peace. 
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),  And  that  the  (did  conftables  may  have  reafonabie  (a-  l^J^^ 
QUm  for  their  travels,  it  is  declared  that  the  Juftices  wbllu  iir« 
allow  unto  them  out  of  the  fines  aforeiaidi  as  in  their  tTKoc. 
ction  they  (hall  think  their  labour  and  diligence  doth  de-  ciH«Mii- 
^  not  ex^eding  twelve  pence  per  dUm  for  each  day  they  jmo  cow- 
attend  the  fefuonsy  or  be  employed  in  carrying  delin-  sTABtBi. 

Its  to  prifon*  Payment  of 

cooftabln. 


No.  IX. 


Charles  U,  Pari,  ifi,  i66t,  c.  38. 


PART  I. 

COMMISSION  AND  INSTRUCTIONS  TO  THE  JUSTICES  OF 

PEACE  AND  CONST ABLES» 

I^— OUR  Soveraign  Lord,  taking  to  His  Royal  conG-  ^^^' "» 
ation,  how  much  the  appointing  of  Juftices  of  reace  and  oeJeeal  ' 
iftables  within  all  the  Shires  of  this  Kingdom,  under  the  act— Ju^' 

fi  of  his  Majefties  Royal  Predeccflbrs,  did  contribut  to  ticis. 
dure.  Quiet  and  good  Government  thereof,  and  to  the; 
dy.and  impartial  execution  of  Law  and  Juftice  to  all 
bos  fttbje£ted  to  their  jurifdiAion  and  power.  There- 
I  and  for  the  furtherance  of  thefe  ends  in  the  future,  His 
efyf  with  advice  and  confent  of  His  Eftates  of  Parlia- 
fy  Doth  hereby  Statute  and  Ordain,  that  in  all  time  com- 
there  (hall  be  Juftices  of  His  Majefties  Peace  appointed 
in  each  feveral  Shire  of  this  Kingdom,  to  be  nominate 
I  time  to  time,  by  His  Majejiie  and  His  Royal  Succef- 
:  which  Juftices  of  Peace  are  hereby  impowcred  to  ad- 
iftrat  Juftice,  and  put  His  Majefius  Laws  in  execution^ 
^rding  to  the  particular  inftruftions  after  mentioned,  viz* 
H— The  Juftices  of  Peace  at  their  firft  fitting,  ftiall 
:  Ae  Oath  of  Allegiance,  and  Oath  De  fideli  Admimftro' 
'  •*  which  at  firft  (hall  be  adminiftrat  to  them  by  the  She- 
<^  his  Depute  of  ilk  refpeftive  bhire,  or  in  their  abfence, 
[he  Prefident  and  Conveener  for  the  time. 
oiLowBTH  the  Oath  of  Allegiance, 
^fd.  II.  ^  d 


I  APPENDIX  I,  M*  II. 

iwV,' "38,     ^  ^^^  teJliJuatimofmyfiutbfuU(Ai£ine0  to  mfim/lgramt 

OKNBBAL  '  and  redoubted  Soveraigny  C  H  A  R  L  E  Sf  ^ng  cfOrtai  Bn- 

ACT-»ju8<  tkitiy  France,  and  Ireland,  Defender  eftbi  Fenib^  A:a  M0m% 

'''"'-        tejlifie,  and  diclarej  by  this  my/olemn  Oath,  tbmt  I  od^mMf 

,    my  faid  Soveraign^  only  Supreme  Govermur  of  ttit  Kkf^ 

legiaace ;  '  ^^'^  all  perfons^  and  in  all  Caufes^  and  thai  na  Pmrreigm  Asw^ 

Power  or  State,  nor  Perfon,  Civil  or  Ecclefia/Hcf  iaih  any  Jih 

ri/diBion,  Power  or  Superiority  over  the  fame  :  And  tbergmt  I 

do  utterly  renounce  and  forfahe  all  Forraign    Jur^SiBkeii 

Powers  and  Authorities  ;  andfball  at  my  ouimo/i  power^  d^tei% 

affijl  and  maintain  Hjs  Majefties  JurtfdiBion  firefidd  ^eM 

ail  deadly,  and /ball  never  decline  l£s  Majefties  Power  me  p- 

rifdiBion,  As  Ifball  anfwer  to  GOD* 

FoLLOWETH  the  Oath  DefideK  admini/fraiiom. 
I  AS  one  of  the  Commiffioners  and  Jufitces  of  Peace^  fMiM 
Shires,  according  to  my  knowledge,  wit  and  Power,  fball  do  efd 
of  office,     u;^^^  3^^^  f^  ^^  ^^  poQ^^  conform  to  the  Laws,  StdMt 

and  Cif/loms  of  the  Land:  and  that  I  fiall  mi  be  dT  Cemfi 
with  anyperjon  in  any  quarrel  or  matter  depending  oefon  m; 
and  that  ijoall  every  Quarter  keep  the  Seffions,  or  tflmr^  osl 
fball  be  required,  not  having  anyjujl  impediment  in  the     ''^ 


and  Aall  faithfitlly  and  truly  dtf charge  my  duty  as  a  J^^  4 
/ftr "Majefties  Peace,  and  jball  leave  nothing  undone  tbatwej 
tend  to  the  Prefervation  of  the  fame :  So  help  me  GOD. 

$  III. — ^The  Juftices  of  Peace,  in  each  refpe&ife  SURi 
(hall  meet  and  conveen  together,  four  times  inthevor.' 
Timet  of    viz.  On  the  firft  Tuefdaj  oiMay^  the  firft  TvLtOxjotAe' 
mating  of  ^Jl^  the  laft  Tuefday  ot  OSober,  and  the  firft  Tuefibj  of 
^Sffimu.  ^^^^*    Ii^  which  Seffions,  they  (hall  adminiftrat  Tu&ictto 
the  people  in  things  that  are  within  thdr  Jurifdidton;  nl 
punifli  the  guilty,  for  Faults  zq^  Crimes  done  and  Comnit- 
ted  in  the  preceding  Quarter :  and  by  mutual  and  comooS 
advice,  make  and  reoifie  Ordinances  for  the  Fees^ot  Ser* 
finfiiids     vants.  Shearers  in  Harveft  and  other  Labouring  meiii  ap- 
^^1^^      point  Prices  for  all  handy-crafts,  eled  or  continue  Cod9>* 
bles  or  other  Officers,  and  difpofe  of  the  Fines  and  HaUb 
for  payment  of  the  Conftables,  Clerks,  and  other  Offices 
Fees,  and  imploy  the  remanent  on  fuch  neceflTarr  and  pio0 
ufes,  as  they  (hall  find  moft  expedient;  and  (hall  nave  power 
to  con^nue  the  faids  SeiBons,  or  to  adjourn  the  fame  to  fixl^ 
days  and  places  as  (hall  be  moft  convenient. 
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J  IV,--Ant  one  Jttftice  fliall  have  power,  upon  complaint  of  ^^V  c? 38 
ajqrperfon,  being  threatnedi  and  fearine  to  be  wronged,  to  obncral  ' 
bind  the  party  complained  apon,  under  7uch  a  pecunial  fum  act— jca- 
tobqp  the  Peace,  as  he  (hall  think  fitting ;  As  alio,  to  commit  '''^''' 
ymniidl  furelT  be  found  by  him,  the  faid  Complainer  always    . 
pibg  his  Oath  before  the  Juilice,  that  he  hath  juft  caufe  ^^^^ 
A  dread  him  harm ;  and  albeit  no  perfon  complain,  yet  if 
iie  Juftioe  be  credibly  informed  of  appearance  of  trouble  be- 
wixt  any  parties,  he  fliall  bind  them  to  the  peace  in  man- 
ler  fereiaid,  except  the  parties  declare  upon  their  con- 
cienoesy  that  neitner  of  them  bear  any  grudge  to  other, 
bd  all  fuch  bonds  fliall^  be  kept  and  recorded  by  him,  and 
e  fliall  make  delivery  of  the  fame  to  the  Clerk  ot  the  Peace 
t  the  next  Sefltons,  to  be  kept  and  regiftrat  by  him. 

}  V.-^If  any  perfon  being  charged  to  make  his  appear-  RefuGng  e« 
iicc  before  a  Jufttce  of  Peace,  fliall  refufe  or  delay  widiout  JPF^*"^ 
aufe,  if  the  party  be  a  landed  Gentleman,  whofe  rents  ex-  of'uie'  '^^ 
eed  ten  chalders  of  visual,  or  one  thoufand  merks  of  fil-  peace. 
er,  dien  the  Juftice  (whofe  command  is  contemned)  fliall 
iform  the  fame  to  fome  of  His  Majeftles  Privy  Council,  to 
le  effed,  the  party  of  the  quality  forefaid  may  be  called 
od  fined  for  his  difobedience  ;  and  if  the  diibbeyer  be  of  a 
leaner  degree,,  the  Juftice  of  Peace  fliall  hereby  have  power 
>  command  the  next  Conftable,  or  in  abfence  of  a  Confta- 
Ic,  his  own  fervant,  or  any  other  perfon  having  a  warrand 
I  writ  fttbfcribed  by  the  faid  Juftice  of  peace,  With  afliftance 
f  Ae  Countrey,  to  bring  any  fuch  party  before  him. 

J  VI.— -If  either  the  SheriiF  or  Daily  fliall  condemn  any  Negledof 
crfm  in  Blood- wvt ;  or  otherwaves  convift  him  in  any  pain  ">*g«^«« 
nper  fbr  him  to  impofe,  the  Tuliice  fliall  have  no  power  of  de^nqueQci 
ev  to  fine  that  Ofiender  \ox  that  offence ;  but  if  they 
bdl  find  him  not  condignly  puniflied  in  regard  of  the  of- 
enoe  committed  by  him,  they  fliall  then  inform  His  Majef-^ 
iv  Council  thereot,  that  they  may  take  order  therewith ;  and 
t  diere  be  not  fatisfa£lion  made  by  the  Sheriff  or  Baily  to 
be  Party  ofiended,  the  Juftices  may  modifie  a  reafonable  <*  *o  ^*^^1 
yotbiB&Qti  to  the  party  offended,  he  purfaing  therefore  be-  off^ JS^L 
OR  them :    And  if  they   find   the  fatisfa^ion  decerned 
^  die  Sheriffs  or  Baily,  in  favours  of  the  faid  party  ofiended, 
^  condign,  nor  anfwerable  to  the  offence  and  wrone  fuf- 
'^■Kd,  then  they  fliall  alfo  inform  his  MajeJHes  Council  there- 
^i  that  they  may  take  order  therewith  as  appettatneth. 
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cHAs.  II,        }  VII. — If  either  Sheriff  or  Baily,  or  their  Deputes,  hj  od- 
1661,  c.  38,  lufjQn,  with  the  Delinquent,  (hall  fuffer  any  perfon  zaakfto 

GENERAL       ,  ',  ,.<i*  Am  1  ^    ^  ?%» 

ACT— jus-  he  quitted  or  cleared  by  an  Aifize,  the  party  once  cleared  s 
Ticcs.        not  to  be  brought  further  in  queftion  beiore  the  Juftioe^ 
but  upon  their  information  the  Judges  are  to  be  called,  ccfr 
fured,  and  fevereljr  punifhed  bv  His  Majejitts  Council. 
Jurirdiaion     $  VIIL — ^The  (aid  Juftices  (nail  hereby  have  power  to  pio- 
uiriou,&c  ccej  upon  all  perfons  committing  Riots,  and  breakinp  Ae 
Kings  Peace  under  the  degree    of  Noblemen,  PrehtOi 
Counfcllors  and  Senators  of  the  CoUedge  of  Juftice,  and  to 
punifh  and  fine  according  to  the  quality  of  the  Crime,  and 
the  Eftate  of  the  offender.     And  if  any  of  the  fiuds  Dcrfinii 
being  Charged  to  compear  before  the  faids  Juftices,  uudl  dif* 
obey,  the  Summons  being  indorfed,  the  lawful  Citatira  ve- 
rified, and  Fa£^  proven,  the  Juftices  (hall  puniih  and  fine 
the  not  compearing,  according  to  the  quality  of  the  Grime 
and  Eftate  of  the  Offender.     And  for  the  more  clear  de- 
termination of  the  order  which  (hal  be  kept  by  the  £udi 
Commiffioners,  in  the  deducing  of  any  fuch  procefs;  Oar 
Soveraign  Lord,  with  advice  of  His  Eftates,  Dedaredii 
That  it  (hall  be  lawful  to  the  faid  Juftices,  whenfoerer  they 
Reference   j^^y^  ^^^  occa(ion  to  move  any  adion  againft  Parties,  w 
committing  any  like  Fa£^  or  Riot,  to  refer  thefirftSoiD- 
mons   to  the  Parties  oaths  of   verity,   failzing  of  other 
lawfull  probation  \  who  being  perfonally  fummoned  by  thit 
Ciution.     firft  Citation,  (hall  be  holden  as  confeft,  and  Decreet  to  be 
pronounced  againft  him,  conform  to  the  Libell  and  fiUB- 
mons.    And  if  he  be  not  perfonally  fummoned  by  the  firft 
ad  citation,  Citation,  the  faids  Commiflioners  (hall  be  holden  to  aofe 
fcrr.  "^     Summond  him  of  new  again,  by  a  fecond  fummons  at  his 
dwelling  place  \  which  two  Citations  (hall  be  as  fuffidentto 
infer  Decreet  and  Sentence  upon  the  Libell  aeainft  him,  st 
if  he  were  apprehended  perionally.     And  which  Seoteflce 
given  after  the  manner  and  form  of  probation  abo?e-writteOi 
His  Majeftyy  with  advice  forefaid.  Authorizes  and  Suftain 
Pcrfont  of  as  good  and  lawfull  in  themfelves.    And  as  concerning  tbefe 
^J^**^***"  peribns  of  higher  degree,  the  faids  Commi(Eoners  (haB  «fe 
all  their  power  for  preventing  and  ftaying  of  the  Rioti» 
commanding  the  attempters  in  His  Majefties  Name  to  ceaft, 
anc.  to  lind  Caution  for  keeping  of  the  Peace,  and  for  their 
compearance  before  His  Maje/Hes  Council,  and  if  any  p^* 
fon  being  charged  to  find  Caution,  and  refufe  it,  or  delqr  to 
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do  the  fame :  and  in  the  mean  time  contraveeneth  the  faid  chas.ii, 
Quttgc,  by  committing  of  fome  deed  betwixt  the  time  of  ot«»Af^' 
k  uuurge  and  finding  of  the  Caution,  neverthelefs  he  (hall  act— jos- 
K  anfwerable  for  the  pain,  from  the  date  of  the  Charge^  ticks. 
ikeaa  if  Caution  had  been  then  found. 

{ IX. — The  faids  Commiflioners  (hall  put  His  Majejlies  Bcss^n. 
\Et  of  Parliament  to  due  and  full  execution  againft  wilfull 
leggarsy  and  Vagabonds,  foUtary  and  idle  men  and  wo- 
len  without  Calling  or  Trade,  lurking  in  Ale-houfes,  tyed 
)  no  certain  ferrices,  repute  and  holden  as  Vagabonds ;  and  Vagabonds. 
punft  thofe  perfons  who  are  commonly  called  JEgyptians, 
id  they  ihall  punifh  and  fine  their  Refletters  and  Setters  of 
yaks  to  them  accordingly,  by  fuch  competent  pains  as  is 

7er  for  them  to  enjoyn. 
X. — The  faids  Commiflioners  and  Juftices  of  peace  are 
rreby  authorifed  and  impowered,  to  give  order  (as  they  (hall 
ink  mod  convenient,  and  with  leaft  greif  to  the  Subjeas)  ^"u'^hiL^''*" 
f  mending  of  all  High-ways  and  Paffages,  to  or  from  any  iugh«  ays 
[ercat-town  or  Sea-port  within  that  Shire,  and  fhall  call  and  ferries. 
rfere  them  all  fuch  perfons  as  (hall  ftrait  thefe  Paflages  or 
lierwayes  by  calling  of  Ditches,  or  other  Fulfies  through 
le  lame  (hall  make  thefe  High-wayes  noifome  and  trouble- 
me  unto  paflengers,  and  fliall  punilh  and  fine  them  ac- 
irding  to  the  quality  of  their  offence.    And  to  the  effedt  ^ 
ma?  be  known  of  what  breadth  all  common  High-ways  highwm 
Kmld  be  to .  Mercat-towns,  Our  Soveraign  Lord,  with  ad- 
ioe  forefaid,  Declareth,  That  the  fame  Ihould  be  of  twenty 
NJtof  meafure  in  breadth  at  the  leaft:  and  where  any  are 
F  larger  breadth,  they  Ordain  the  fame  fo  to  remain  unaU 
atd  or  ftraitned ;  and  that  the  faids  Juftices  maintain  the 
ime :  with  all  other  Wayes  from  any  Town  in  the  Paroch 

>  the  Paroch  Churches :  in  the  eftate  as  they  are :  And 
[licre  they  find  any  neceflity  of  other  Ways  from  any 
own  in  the  Paroch  to  Paroch  Churches,  tney  Ihall  in- 
mn  his  Majefties  Secret  Council  thereof,  who  Ihall  give 
1^  (after  lufficient  information)  their  dire£lion  there- 
at \  according  whereunto  they  Ihall  be  holden  to  pro- 

^«    And  if  any  perfon  refufe  to  concur  for  mending  of  Refufing  to 
^igh-ways  and  Paflages,  the  faids  Juftices  fliall  have  power  concur. 

>  cenfure  and  puniih  them  according  to  their  difcretion  \ 
'idi  provifion  alwayes,  that  if  in  their  proceedings  herein, 
ley  ufe  fuch  feverity  or  rigor  as  may  move  juft  complaints 
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Mi'c'^Z  ^g^^^  *^"^>  ^^^Y  fl^a"  ^  ccnfurcd  therefore  by  His  Jf^f 
oBNEKAL  '  ties  Secret  Council  as  appertaineth. 
ACT— JUS-    I  XI. — ^The  faids  Juftices  (hall  put  HisMaje/lUs a^of  Par- 
'^'^"*       liament  to  execution,  againft  Cutters  and  Deftroyers  of  Phat* 
ing,  Green- Wood,  Orchards,  GardenSf  Haynings,  Bieakcn 
Shwcrt   Of  Dove-houfes,  and  Cunninghares,  Stealers  of  Bees^  and 
of  plantiog,  Bce-hy veSf  ufers  of  unlawfull  GameSi  with  Setting  Doggdy 
breakers  of  Slayers  of  red  and  black  Fiflies,  and  SmoitSi  in  forbidika 
dcnrecots,    ^'i^^^^^  Foulers  fouling  in  other  mens  Lands,  Makers  of  Mnir- 
burn  and  Moflebum,  Setters  of  Crooes,  and  Nets  in  Wai- 
ters and  Dames,  having  and  keeping  of  Crooes  and  Tain  ia 
Mode  f     fofb^^^^^n  timci  and  (hall  proceed  againft  them  accordinpif. 
u»al  And  for  their  better  warrand  to  proceed  in  the  pcemifiesyitu 

His  Highnefs  pleafure,  that  CommiiEons  be  granted  to  the 
faids  Juftices  of  Peace,  to  try  and  punifli  the  violators  of  the 
faids  affls  ;  in  the  tryal  whereof  they  (hall  proceed  Inr  wit- 
nefles,  or  by  oath  of  Party,  and  the  puni(hment  to  be  inli&d 
by  them  (hall  be  a  pecunial  fum,  anfwenible  to  the  drcom- 
ftance  of  the  offence,  and  quality  of  the  ofienders  j  with  ^ 
cial  provifion,  that  their  Cenfures  and  Puniihments  (hall  a- 
tend  againft  none,  but  thofe  againft  whom  by  priviledge  of 
their  Inftru£tion8  they  may  lawfully  proceed.  And  alio 
with  provifion,  that  the  faids  Commiflions  be  not  extended 
to  any  perfons,  who  (hall  be  arrefted  and  oonveeiMd  for  the 
faids  crimes,  before  any  other  ordinary  judge.  It  is  alfo 
provided,  that  the  ordinance  and  power  contained  in  this 
Article,  (hall  no  wayes  be  prejudicial  to  any  other  Coounit 
fions  or  Rights  whatfoever  granted  to  other  parties,  where- 
by they  have  power  to  proceed  and  cenfuine  the  crimes  and 
offences  above-written. 
I^^T  J  XII.— /r^Af.  They  (hall  inform  the  Kings  Mytfr^ 
*rt.  '^^^^  Council,  and  His  Highnefs  Treafurcr,  or  Advocat,  at  the 
leaft  once  every  year,  of  Foreftallers  and  Regraters  of  Mcr« 
cats,  that  order  may  be  taken  with  them  conform  to  the 
AGts  of  Parliament. 
leSylT"  *  XIIL— It  (hall  not  be  leafomt  to  any  Hoftlar,  to  reffct 
ya^bocS*.  ^"7  Mafterlefs  Men  and  Rebels  at  the  Hom>  any  Vaga- 
bonds, or  other  perfons  guilty  of  known  crimes,  or  sfi^ 
Stouth  and  Reif,  under  the  pains  underwritten:  Towitf 
fourty  (hillings  to  be  incurred  by  them  for  the  firft  bxiU 
four  pounds  for  the  fecond,  and  ten  merks  for  the  tbirdt 
together  with  the  lofing  the  liberty  of  Brewing :  The  mcor* 
rers  of  the  which  pains,  (hall  be  puni(hed  according  to  the 
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kr  fordaidj  by  the  Barrons  and  Maftiers  of  the  ground  cbai.  n, 
ereupon  ^  Hoaftlar  dwellethy  within  the  fpace  of  fifteen  xi6z,  ca^i 
<es  after  the  committing  of  the  Faft ;  And  if  the  £iid8  °*"!!ljVi. 
itms  and  Heritors,  negle£l  to  do  the  fame,  within  the  Tieti. 
I  (ptiCCp  it  fliall  be  Lawfuil  to  the  faids  Juftices,  to  purfae 
;  one  the  Delinquents  in  their  G)urt8 1  according  to  the 
w  foreiaid,  and  to  uplift  the  fame  fttxn  them ;  without 
jndice  alwayes  of  whatfoever  ACts,  made  againft  the  faids 
aftlars  in  Barron  Court  Books,  under  whom  they  dwell, 
ring  any  higher  pain  then  as  is  fet  down  in  this  above- 
tlen  aA,  ami  alfo  without  prejudice  of  all  A£lion,  Cri- 
lal  or  Gvil,  competent  of  the  Law,  againft  the  faids  Hoaft- 
I,  in  cafe  they  be  under  the  danger  thereof  which  (hall 
:  be  taken  away  by  any  pnnilhment,  fet  down,  and  to  be 
ified,  conform  to  this  A&. 

f  XrV. — IT£M.  They  ihall  inform  the  Kings  Treafurer  Maltmak- 
1  AdTOcat,  of  breakers  and  contraveeners  of  the  A&s  of  ^^ 
tliament,  made  asainft  Malt-makers»  that  the  tranfgreflbrs 
1  contraveeners  mereof  may  be  puniflied,  conform  to  the 
nor  of  the  faids  AGLb. 

\  XV«— Thet  (hall  fet  down  order  in  the  Countrey,  for  Reguktiont 
'emance  in  time  of  plague,  and  (hall  puni(h  feverly  the  [^,^1^^^^ 
ibeyers  of  the  order  appointed  by  them  according  to  the  the  time  of 
Jity  of  the  Delinquent.  thepUgnc 

I  XVh — ^They  (liall  appoint  at  the  Quarter  Seflions  to  be 
It  in  Auguft  and  February,  the  ordinary  Hire  and  Wages  Juri^Aion 
Labourers,Work-men,  and  Servants ;  and  who  (hall  refufe  (^^!^|^ 
ferve  upon  the  price  fet  down  by  them,  (hall  be  imprifon- 
and  further  puniflied  at  their  difcrction  :  and  to  the  ef- 
i  Servants  may  be  the  more  willing  to  obey  the  ordinances 
be  made  by  the  faids  Juftices,  for  the  faids  Fees,  the  faids 
lices  (hall  have  power  to  decern,  and  compel  the  Mafter 
make  payment  of  the  Fees,  appointed  by  their  Ordinance, 
cafe  the  Servants  pleafe  rather  to  purfue  for  the  fame  be- 
e  them  then  any  other  Judge. 

[  XVIL—The  faids  Juftices  fliall  take  notice,  in  all  She-  Prifim  m>t 
doms,  where  there  are  any  Gaolsj  and  Pnfon-houfes,  J^^^ 
thin  any  Burgh,  that  the  fame  may  be  kept  up  and  not 
iiered  to  decay  or  become  ruinous,  and  if  there  be  anv  prifons  to 
ire,  where  there  is  not  any  Gaol  or  Prifon-houfe,  they  (hall  be  inctetj 
ioim  his  Majefties  Council  thereof,  that  they  may  appoint  ^^  ^ 
d  gif c  CMrdcr  for  building  of  one  within  the  Head  Burgh  °^'^r^ 
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1661'*  "28  ^^  ^^  Shirc,  and  according  to  the  directions  to  be  p«n 
OENBRAL  '  thereanent,  the  Juftices  (hall  be  holden  to  proceed. 
ACT— JU8-     J  XVUL* — And  becaufe  there  may  be  a  great  manyof  pii- 
Ttccf.        foners  apprehended  and  committed,  who  having  no  meamrf 
their  own  for  their  maintenance  and  entertainment,  viU 
otherwayes  famifli  and  (larve  before  they  can  come  to  thdr 
tryal,  who  not  the  lefs,  in  regard  of  thdr  crimes  committedi 
can  no  wayes  be  put  under  furety,  or  otherwayes^  in  faulti 
of  lefs  confequence,  are  unable  to  find  fufficient  Caution  to 
be  made  forthcoming  and  anfwerable  at  the  next  SefCoo; 
Therefore  it  (hall  be  lawful  to  the  faids  G)mmiflion€TS  and 
Juftices,  at  their  Quarter  Seflion,  to  rate  every  Paroch  fora 
Malntc-      weekly  proportion,  for  the  entertainment  of  thofe  poor  Pri- 
poorprhon.  Concrs,  providing  they  do  not  exceed  the  fum  of  five  fliil- 
trs.  lings  Sc$ts  money  at  the  molt,  nor  under  one  (hilling  at  the 

leafl ;  which  fum  (hall  be  uplifted  for  that  ufe  by  the  Bfini- 
Aer  or  Reader  who  (hall  ferve  at  every  Paroch,  from  fodi 
Deacons,  who  (hall  be  appointed  to  collet  the  fame;  and 
the  faids  fums  to  be  delivered  by  the  Conftable  of  the  Fa- 
rocli,  at  the  Quarter  Seflions,  in   prefence  of  the  whole 
Bench  then  conveened,  to  fuch  perfons  as  the  faids  Jufticei 
Ihall  truft  therewith,  and  who  accordingly,  (hall  xnakc  doe 
account  in  paying  the  Jaylors  fuch  rates  as  (hall  be  allowed 
for  the  poor  prifoncrs,  and  making  the  reft  forth  coming  for 
fuch  ufe  and  intent  of  the  like  nature,  as  the  faids  Juliices 
(hall  appoint. 
^ia/a?.^s"Jo"      §  XIX.— All  Magiftrats  of  Burghs,  and  keepers  of  any 
receive  do-  Gaols  cr  Prifons,  (hall  receive  into  their  prifons,  all  fuch 
jinquents     perfons  as  either  (hall  be  brought  by  Conftables,  or  fcnt  un- 
riifon^^"^    >o  them  by  warrands  under  the  hand  of  any  one  Juftice  of 
Peace,  the  faids  Juftices  caufing  fatisfie  for  their  entertain- 
ment ;  and  if  any  Magiftrats,  or  their  Jaylors,  fuffcr  any 
perfons,  committed  by  the  Juftices  to  their  Prifons,  to  efc^ 
they  (hall  be  condignly  puniilied  therefore,  at  the  difcietiOQ 
of  His  Mnjtjlies  Council. 
Craftftneiii      §  XX.r—-^r£jif,  Our  Soveraign  Lord,  with  advice  (bie* 
wprk.         fjiij^  Ordains  the  faid  CommiSioners,  to  fet  a  price  upon 
Crafts-ipens  work,  and  upon  the  Ordinars  of  Penny-BricUs 
together  with  the  price  of  Shearers  Fees,  and  to  puni(h  the 
Contraveeners,  as  appertaineth. 
Cuifmgaud      §  XXL— They  ftiall  caufc  fufficient  (ingle  and  double  Ale 
^wearing, .  ^^  ^^  brcw^d  in  c^•ery  Shire,  and  (haU  appoint  VifitQW  to 
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at  ttkRf  with  confent  of  the  Barron  and  Overlord  of  the  chas.  n, 
ound :  They  fhall  fet  down  AGs  againft  notorious  and  *^'*  ^'  3^ 
Mnmon  Drunkards,  and  impofe  fums  upon  the  Contra-  act— jus. 
eners,  according  to  their  qualities  and  delerts.  tices. 

§  XXII. — Our  Soveraign  Lord,  with  advice  forefaid,  De- 
iretfa,  That  Three  Jufticcs  of  Peace  (hall  be  a  full  num-  Quorum, 
r  and  Seffionj  to  decide  in  matters  occurring  betwixt  the 
or  Quarter  Seffions. 

$  XaIII. — Also  Declares,  that  no  Letters  of  Caption  ought  Apprehen- 
bc  granted  againft  the  faids  Juftices,  for  apprehending  of  ^"  ^^'^' 
ebcls,  except  they  be  found  fubjefi:  to  do  the  fame,  by  pof-      ' 
flbig  of  fuch  other  Offices,  and  places,  to  the  whicn  the 
)edience  and  patting  to  execution  of  any  fuch  charges  doth 
done. 

$aXIV. — And  becaufe  there  is  fenfible,  prejudice  feeu 
id  felt  through  many  parts  of  the  Kingdom,  by  reafon  of 
hferfity  of  Meafures  and  Weights  ufed  in  the  fame.  There-  Weighti 
w  our  Sof eraira  Lord,  with  adyice  forefaid,  for  removing  J"^  "**** 
F  all  abufes,  which  may  enfue  in  any  time  to  come  there-  ^"^'' 
U  Hath  found  expedient,  and  by  this  Decreet  and  Statute 

•  Parliament,  Decerns,  Statutes  and  Ordains,  That  there 
alf  be  but  one  juft  Meafure  and  Weight  through  all  the 
Its  of  the  Kingdom,  which  fhall  univenally  ferye  all  His 
ighnefs  Leiges,  by  which  they  fhall  fell  and  buy,  and  re- 
!?e,  and  give  out  in  all  times  to  come  ;  which  Meafure, 
8  Ma^ie  with  advice  forefaid,  finds  ihould  be  that  Mea- 
"e  of  Linlithgow^  which  is  now  commonly  ufed  and  which 
th  been  ufed  moft  cuftomably  through  the  greateft  parts 

this  Kingdom  thefe  many  years  by-paft.  And  for  fet- 
g  a  perfe^  Order,  whereby  all  the  Meafures  that  are  now 
id  may  be  reduced  to  the  comformity  of  the  faids  Mea- 
res  now  authorized ;  and  for  making  of  proportion  an- 
erable  betwixt  the  leffer  Meafure  slnd  Weights,  and  the 
eateft.  His  Majejlie  with  advice  forefaid,  hath  granted  full 
»wcr  and  CommiiDon  to  Alexander  Frazer  of  Phillortbi  Sir 
W«if  Ramjay  of  Balmayn^  William  Scott  of  Ardrofs^  J^*^*'' 
Iwrraj  of  Touchadam^  Sir  Robert  Hepburn  of  Keith^  James 
^tightoun  of  Saint' Leonards f  Sir  Andrew  Ramfay^  Sir  Robert 
^urray^  Sir  Alexander  Wedderbttrn^  John  Bell,  fKilliam  Cun^ 
H^ffii  Andrew  Glen^  Sir  William  Thomfon^  whom  or  any 
▼en  of  them.  His  Majejly^  with  advice  forefaid,  Ordains 
niect  and  couTcen  together,  at  fuch  time  and  place  as  they 
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CIIA5.  ii»  (hall  think  expedient,  and  to  confult  and  advife  togediSi 
1661,  C.38,  ^j^j  to  appoint  and  detcnnine  upon  the  moft  comreiiiait 
ACT— JUS-  means,  how  the  faids  Meafures  and  Weights  maybe  xedooed 
TJCEs.  to  the  conformity  forcfaid ;  and  after  Uiey  have  ripdy  at 
vifed  therewith,  and  given  forth  their  determiiiation  tbeve* 
anenty  they  (hall  deliver  the  fame,  and  whok  oourfe  of  didr 
proceedings,  in  the  faid  matter,  to  the  Coouniffionen  aal 
Juftices  of  Peace,  and  to  the  Deans  of  Gild  of  the  Head 
Burghs  of  the  Shires,  who  (hall  be  holden  carefully  to  do 
their  diligence  to  fee  the  Meafure  forefaid,  now  appointed, 
to  have  courfe  through  all  parts,  as  wellBui^  aa  Luidvait 
And  that  there  may  be  one  conftant  conformity  in  Head 
Burgh  and  Landwart,  Our  Soverajen  Loidy  with  aidvice  aad 
confent  forcfaid,  Ordains,  that  the  (aids  Jnftices  of  Peace  in 
Landwart,  take  tryal  of  the  Meafures  and  Weights  vied  in 
Burgh,  and  to  take  a  Note  from  the  MagUlrats,  and  Dens 
of  Gild  of  every  Town,  of  the  Weights  and  Meafures,  aid 
of  the  number  thereof  which  the  (aids  Magiftrata  and  Deans 
of  Gild  in  Burgh,  (hall  be  holden  to  (hew,  declaxe,  and  gifc 
up  to  them  to  the  cScGt  the  faids  Juftices  co  Landwart^  ma/ 
confer  the  fame  with  the  Standard  now  authorised  |  lad 
where  they  find  any  difconformity  in  the  (ame,  from  die 
faid  Standard,  the  faids  Juftices  (hall  inform  the  Kings  l£i- 
j^ies  Council  thereof,  that  they  may  take  order  therevidktf 
appertaineth :  For  it  is  ezprefly  provided  by  thefe  pfcfentii 
that  the  faids  Magiftrats  in  Burgh,  (hall  not  be  permitted  to 
have  or  ufe  moe  Meafures  within  Towns,  then  the  number 
to  be  profefTed  by  them,  and  given  up  in  Writ  to  the  £uds 
Juftices  to  Landwart,  as  faid  is  :  this  alwayes  being  refped- 
ed.  That  if  the  faids  Magiftrats  within  Burgh,  find  any  ne- 
celCty  for  having  any  more  Meafures  then  was  given  up  ami 
ufed  by  them  before,  it  (hall  be  licenced  to  them  to  make 
moe  Meafures,  thev  being  anfwerable  and  conform  to  die 
Standard  :  and  making  the  faids  Juftices  to  Landwart  (on- 
feen  and  acquaint  therewith,  and  declaring  the  number  of 
the  Meafures,  whereof  they  find  the  nece(Bty  of  ufe. 

$  XXV.^— The  faids  Juftices  (hall  be  holden  to  give  com- 
mand and  dirediion  to  their  Conftables,  to  apprdiend  any 
ccnfurei.     ^"^^  perfon,  who  (hall  be  found  contemptuoufly  to  have  dif* 
obeyed  the  Cenfures  of  the  Church,  they  being  lawfully  re- 
quired to  do  the  fame. 
§  XXVL— The  (aids  Juftices  of  Fcaccj  u  well  to  Boigh  ^ 
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lad,  (hall  conveen,  and  be  prefcnt  at  the  Quarter-Seflions  chas.  h, 
the  Shire  where  theBurgn  and  Land  lyeth,  give  their  i^i*<:*3'> 
ith  to  die  Bench  at  their  admiffion,  make  their  Record,  act"w. 
1  make  payment  of  the  Fines  intrometted  with  by  them  as  txces. 
ftkes  ot  Peace  of  that  Slurei  to  their  CoIle£tor. 
f  XXVII. — ^Thet  fliall  appoint  a  fufficient  Colle£lor  for  CoUedorof 
Ifting  the  Fines  and  Penalties  which  they  have  power  to  ^^ 
pofe  upon  an  Ofiender,  and  are  to  take  Caution  of  him 
'  making  due  accompt 

( XZVIIL — ^Thet  (hall  have  during  the  time  of  SeiDons,  Allowince 
'  efcrr  day  of  their  abode,  (fo  it  do  not  exceed  the  num-  ?  ^^^. 
r  of  Uiree  dayes  at  the  moft  at  one  time)  allowed  to  ere-  t^dance? 
one  of  them  fourty  (hillings  Scots  raoneyi  daily  to  be  paid 
1  uplifted  by  the  CoUe&or  of  the  Fines ;   but  neither 
tly  Loid,  Biihop}  Privy  Counfellor,  or  Seflioner,  fball  have 
f  allowance ;  and  all  fuch  Juftices  as  have  the  benefit  of 
It  allowance,  and  (hall  be  abfent  from  every  ordinary  p^^^  ^^ 
jaTter-Se(Eons,  or  otherwife  when  he  is  requireid  lawfully  non-aucnd- 
the  Cti/hf  RUuhrum  to  any  particular  Meeting,  (hall  in-  uce. 
'  the  penaltie  of  fourty  pounds  Scots  money,  not  being 
rfully  excufisd,  and  the  excufe  allowed  by  the  reft  of  the 
dices  there  a£kmbled. 

(  XXIX.— The  Lords  of  Sedion  (hall  direA  general  and  ^^f 
amnar  Charges  of  Homing  and  Poynding,  at  the  inftance  ^ 
the  CoUedlor  appointed  in  every  Countrey  for  ingathering 
Fines  and  Penalties  whatfoever  incurred,  upoQ  a  fimple 
oige  of  fifteen  dayes  *,  and  no  Sufpenfion  (hall  be  grant- 
thereof,  but  upon  confignation  of  the  fums  contained  in 
;  Sentences,  and  by  finding  caution  for  payment  of  the 
tarns,  at  the  modification  of  the  faids  Lords. 
\  aXX«-^The  faids  CommifEoners,  at  the  end  of  every  Catalogue 
urtcr*Se(Iions,  ftall  fend  to  His  Majejlies  Council,  a  Ca-  of priiboert. 
ogue  of  all  fuch  perfons  as  they  have  either  committed, 
othcrwayes-  put  imder  furety,  with  a  (hort  Abbreviate  of 
ecaufe  tnereof;  to  the  ciTeA,  that  thereupon  the  Coun- 
i,  as  they  (hall  think  expedient,  may  return  to  them  againft 
eir  next  Seffion,  or  ta  the  Cujlot  Rotulorum  in  the  mean 
i&e,  their  further  direftions. 

i  XXXI.— The  faids  Juftices  (hall  put  in  execution  aU  S'Si^ST' 
ftt  of  Parliament  made  for  puni(hing  all  perfons  whatfoever,  ^d^^iw- 
Iu>  (hall  Curfe  or  prophanely  Swear,  or  (hall  be  Mockers  ing. 
'  Kproachers  of  Piety,  or  the  excrcife  thereof;  and  (hall 
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cfiAJ.  II,    require  and  levy  upon  every  OflFendery  the  fereral  penalties 
i66t,  C.38,  following  ;  viz.  Of  a  nobleman,  twenty  pounds :  each  Bar- 
1ct"ju^-  ^o">  twenty  merks ;  each  Gentleman,  Heritor,  or  Burge& 
TICKS.        ten  merks ;  each  Yeoman,  fourty  {hillings ;  each  Servant 
twenty  (lilllings,  Scots  money;  each  Minifter  in  the  fifth 
part  of  his  years  ftipend ;  without  prejudice  to  other  pio- 
ceedings  againft  any  fuch  Minifter  for  the  fame.  And  in  any 
of  all  the  cafes  before  fpecified  in  this  Inftrudion,  the  Cucb 
Juftices  ihall  put  in  execution  all  fuch  Laws,  as  for  Cor- 
poral punilliments,  as  have   any   provifions  mentioned  in 
In  cafe  of    them  for  fuch  cafes  ;  And  in  cale  of  the  inabilities  of  the 
indbility  10  panics  Delinquents  to  pay  the  fum  mentioned  in  this  In- 
T>ay  aie       ftru£lio!i,  the  faids  Juftices  (hall  put  in  execution  fuch  Laws, 
as  for  Corporal  Punifliments,  as  have  any  proriCon  men- 
Puoilhrncnt  tioned  ill  them  for  fuch  cafes ;  and  that  the  Wives  De&o- 
vi  wivc«      quents  fhall  be  puniflied  according  to  the  quality  of  their 
^^*"™""']?C  rcfpcftive  Huibands,  and  that  their  Huibands  be  lyaWc  for 
i^cck.  ^ "  payment  of  their  Wives  Fines  refpeflively,  in  manner  abofc- 
mentioned*,  toties  quoties  for  each  fault :  And  all  others  what- 
foever,  not  particularly  herein  nominal,  are  to  pay  in  pn>- 
portion  to  their  refpe£tive  qualities  and  degrees.     And  aUb| 
the  faids  JuiUces  are  to  put  in  execution,  the  A^  of  Par- 
liament made  for  the  puniihing  of  all  perfont  that  fliall  be 
Of  fcn.ica-  found  guilty  of  the  fin  of  Fornication  \  and  that  they  Icfy  or 
^*^"*  caufe  to  be  levied,  the  feveral  pecunial  fums  therein  men* 

tioned,  viz.  For  each  Nobleman,  for  the  firft  fault  four  hun- 
dred pounds  ;  eao^  Barron  two  hundred  pounds  \  each  other 
Gentien:an  and  Burgefs  one  hundred  pounds  ;  every  other 
perfon  of  inferior  quality  ten  pounds,  Scots  money  ;  and  diat 
thcfe  penalties  fhall  be  doubled  toties  quoties^  according  to 
the  relapfes  and  degrees  of  the  Offence,  and  quality  d 
the  Offenders.  And  that  the  faid  penalties  fliall  be  kvied, 
not  only  off  the  Man,  but  alfo  ofFtne  Woman,  according  to 
her  quality,  and  the  degree  of  her  offence,  the  one  without 
Penalties,  prejudice  of  the  other.  All  and  fundry  which  penalties  to  . 
i:ow  difpof.  to  be  levied,  are  to  be  difpj  led  of  as  followeth :  To  wir, 
*  "  •  one  half  to  pious  ufes  in  tht  f.ane  Paroch  where  the  o£bui- 
ers  live^  or  the  Offence  hath  bota  committed  ;  and  the  other 
half  to  be  divided  into  two  equul  parts,  one  part  whereof  to 
be  given  to  the  Informer  and  Profccutor,  and  out  of  the 
other  half,  to  fatisfie  the  Conflable,  or  other  perlbns  who 
fhall  be  employed  for  bringing  the  perfon  accufcd  to  Juftice, 
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and  the  remainder  to  be  difpofed  of  to  pious  ufesj  or  to  fa-  cbai.  u, 
tisfie   the  conftables  for  their  travel  and  fenrice  in  other  ctH^iiuiL*' 
putsoftiheir  oiEce,  according  as  the  Juftices  fhall  think  fit.  act^jus^ 

§  JLSJUIw^-That  the  Juftices  (hall  put  the  A£l8  of  Par-  tices. 
fiament  in  execution  for  the  punifliing  of  all  perfons  found 
guilty  of  the  fin  of  Drunkennefs,  or  exceflive  Drinking,  ^'"o'^cn* 
cfpeciallj  under  the  names  of  Healths,  or  haunting  Taverns  °^  '* 
or  Ale-houfes  after  ten  of  the  Clock  at  night,  or  at  any  time 
of  the  day,  except  in  time  of  travel,  or  for  ordinary  refrefti- 
menti.     As  alfo  againft  the  keepers  of  the  Taverns  or  Ale- 
hmsfesy  that  (hall  fell  the  drink  unto  them :  Which  penal- 
ties, in  the  faids  feveral  A£ks  contained,  the  faids  Juftices 
are  to  levy,  or  caufe  to  be  levied,  upon  the  faids  Delinquents  ^ 
and  the  faids  penalties  are  to  be  difpofed  of  by  the  faids  Juf- 
fticcs,  in  like-manner  as  aforefaid. 

$  XXXUI.— The  faids  Juftices  fliall  put  in  execution,  all  ^haninj 
ASs  of  Parliament,  made  againft  fuch  perfons  as  (hall  pro-  ^t/*^"^  * 
faoe  the  Lords  day,  and  require  or  levy  the  penalties  therein 
contained :  which  penalties  forefaids  the  faids  Juftices  are  to 
difpofe  of,  in  like  manner  as  aforefaid. 

I  XXXIV. — And  at  what  time  and  whenfoever  one  (hall 
accufe  another  perfon  or  perfons  to  be  guilty  of  Treafon, 
Murder  or  other  Fellony,  Blafphemy,  Inceft,  or  any  other  in  the  cafe 
hainous  Crimes :  in  fuch  cafes  the  (aid  Juftice  or  Juftices  °L-^**"°"* 
fliall  forthwith  caufe  fuch  perfon  or  perfons  to  be  apprehend- 
ed, and  after  inquiry  made  in  the  caufe,  the  faids  Juftice  or 
Juftices,  if  they  find  caufe,  (hall  commit  the  Offender  to  pri- 
fen,  or  take  fufficient  Bail,  if  the  cafe  by  the  Law  be  bailable: 
and  (hall  take  the  information  of  the  party  accufing  upon 
oath,  and  bind  him  toFrofecute,  and  (hall  take  the  teftimony 
or  depofition  of  the  WitnefTes  likewife  upon  Oath,  and 
Und  tnem  to  give  an  evidence,  and  (hail  alfo  take  the  Exa- 
amination  of  the  Party  accufed.  All  which  Recognifances, 
Informations,  Depofitions,  and  Examinations,  the  faid  Juftice 
or  Juftices,  (hall  certifie  to  the  next  Quarter-SefEon,  Aflizes 
or  Criminal  Courts  refpeflively,  to  the  end  the  Juftice  may 
proceed  againft  them  according  to  the  I^aw. 

§  XXXV. — And  if  any  Nobleman,  Barron  or  Bailv,  or 
any  in  their  names,  having  power,  (hall  acclaim  the  right  of 

{'urifdiAion  to  proceed  againft  any  Delinquent  apprehended 
»y  a  Conftable  for  any  capital  crime :  Then  and  in  that  cafe  : 
any  of  the  Juftices  (nail  receive  fecurity  of  the  faid  Party, 
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eiiAs.  IT,  who  required  the  Defender  to  be  deUvered  to  him,  that  p^ 
1661,  C.38,  tice  0uill  be  duly  miniftred :  and  then  (hall  caufe  ddifoy  c( 
^IV^t^^  the  faid  perfon  to  be  made  to  him ;  and  the  faid  Jufficc  i 
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TicBs.       Peace>  at  the  next  Seflion,  fhall  eerdfie  die  whole  matterto 

the  Bench }  to  the  effe£l  thej  may  eni^uire,  whether  jvftke 

hath  been  accordingly  miniftred,  and  if  any  fault  be  tanit 

to  advertife  His  Majefiies  Council,  that  order  may  be  takci 

therewith. 

$  XXX VI.— The  faids  Juftices  (hall  twiccL  in  the  Ycar,tf 

J^^^  the  firft  of  December  and  the  firft  of  Jum^  take  uj^  a  lift  rf 

^^.         the  Poor  in  every  Paroch  within  Burgh  or  Land ;  mto  wU 

number  there  (hall  no  perfon  be  received,  who  are  any  wij 

able  to  gain  their  own  living  \  and  to  die  eStSk  diefe  poor 

may  no  longer  be  neceflfitat  to  feek  their  livini^,  with  indi 

hardfhip  and  difficulty  by  fcandaloua  vaging  as  hitherto  diej 

have  been  in  ufe  of,  the  Juftices  (hall'  appoint  two  or  noe 

^^^■if^    perfons  of  good  fame  and  quality  in  every  paroch,  to  be  Over- 

appom    .  jj^^^  ^f  ^^  p^^^  j^  ^^^j^  paroch  aforefaid,and  to  authorize  de 

.^^^  faids  Overfeers  to  make  due  tryal  and  examination  of  the  cod- 
the  poor,  dition  and  number  of  fuch  Poor,  Aged,  Sick,  Lame  an! 
impotent  inhabitants  of  the  faid  paroch,  who  (of  them^TCs) 
have  not  to  maintain  them,  nor  are  able  to  work -for  their 
living,  as  alfo^  of  ail  Orphans  and  other  poor  Children  widi- 
in  the  faid  paroch,  who  are  left  deftitute  of  all  help:  and 
the  faids  Overfeers  are  to  lift  and  inroll  all  fuch  perfons,  and 
to  provide  them  fuch  a  convenient  Houfe  for  their  dwelling 
either  a  part  or  together,  as  they  (hall  judge  requifit;  and 
upon  confideration  had,  what  the  neceflary  maintenance 
will  extend  to  weekly,  the  faids  Overfeers  are  to  call  for  die 
Collections  of  the  faid  Paroch,  or  other  fums  appointed  fcr 
the  maintenance  of  the  poor  thereof;  and  the  perfons  who 
have  the  faid  fums  in  their  hands,  are  hereby  required  to 
deliver  the  fame  to  the  faids  Overfeers ;  and  their  ReceioCs 
under  their  hands,  (hall  be  their  fufficient  Difcharge  :  whidi 
fum  fo  received,  the  Overfeers,  are  to  difpofe  pvoportionaldjr 
to  the  feveral  poor  people  aforefaid,  according  as  they  flul 
find  their  neceffities  to  require,  and  the  faids  Overfeers  ait 
to  take  due  tryal  of  the  good  bcriuiviour  and  carriage  of  the 
poor  perfon,  lifted  and  enrolled  is  aforefaid,  that  if  any  d 
them  being  fo  provided,  (hall  go  abroad  to  beg,  or  other* 
wayes  mifcarry  themfclves,  or  fliall  refufe  being  able  to  work 
any  manner  ot  work  that  they  are  able  to  perform  \  in  fuch 
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ifes  diie  fatds  Overfeers  are  to  acquaint  the  faidi  Juftices  cbas.  h, 
erewidii  who  ikall  appoint  fuch  puniflunents  for  the  firft  i^<>  c.sS, 
nhi  as  in  their  judgements  they  IhaU  find  requifit ;  and  if  °""fJi, 
ej  fludl  continue  in  fuch  mifcarriages,  they  are  to  be  hold-  ticks! 
I  and  repute  as  Vagabonds,  and  fo  to  be  proceeded  againft 
cording  to  the  Law  in  that  cafe  provided.  And  to  the  end  Begguig 
at  there  may  be  an  exaft  performance  of  the  premifies,  P^^ahiS- 
e  fiuds  Juftices  are  herd>y  required  to  call  before  them  the 
Ids  OvCTfeeis  once  in  every  fix  months,  or  oftner  if  they  ff^f?^ 
m  ik&ok  expedient!  to  give  an  account  upon  Oath  of  theovtr. 
s  wlipk  fums  recdved  by  them,  and  to  produce  the  Rolls  ieen  cvoy 
tfe  fidd  poor,  together  with  an  Account  of  what  money  ^  months. 
9f  haTC  lecdrred  any  otherwayes,  for  the  ufe  of  the  faid 
or  s  and  afitcr  a  due  confideration  of  the  charge,  together 
di  the  Diicharge  thereof,  to  approve,  allow,  or  dif«allow 
:  fiunc;,  as  (half  be  found  juft,  and  the  faids  Juftices  are  to 
as  due  tryal  and  examination  how  the  faids  Overfeers  have 
charged  their  Truft ;  and  in  cafe  of  the  refufal  of  any  of 
5  fiuos  Overfeers,  nominat  and  defied  as  aforefaid,  to  ac- 
pt  the  faid  office,  or  having  accepted,  ihall  be  found  ne- 
gent  therein,  or  fliall  refiife  or  delay  to  give  an  account  of 
nr  intromiffions,  when  required  as  aforefaid,  or  to  de- 
er what  money  (hall  be  found  refting  in  their  hands,  un« 
fpofed  of  at  the  end  of  the  year  untb  fuch  new  Overfeers 
(hall  be  appointed :  in  fuch  cafes  the  ofienders  (hall  incur 
e  penalty  of  twenty  pounds  &v//,  to  the  ufe  of  the  Poor ;  ^^^rT 
d  fufiier  fuch  further  Cenfure,  as  the  faids  Juftices,  at  their 
Barter-Seffions,  upon  confideration  had  of  their  fault,  IhaU 
r  meet  to  impofe. 

j  XXXVII.— And  further,  the  faids  Juftices  are  hereby 
[powered  and  commanded,  to  call  for  an  account  from 
ne  who  took  upon  them  to  exerce  that  place  and  office, 
iring  the  late  Ufurpation,  of  all  Fines,  Penalties  and 
hers,  raifed,  exaAed  or  uplifted  ofiT  any  perfons,  and  to  or- 
m  them  tq  deliver  and  make  payment  to  them  of  what 
uih  not  been  by  fufficient  order  difpofed  of :  And  in  cafe 
I  anv  difference  arifing  thereupon,  that  the  Juftices  confujt 
III  Maje/Hes  Council,  who  {hall  give  their  orders  therein 
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CONSTABLES. 


PART  II. 


oBAf.  11,        $  I. — Our  Soveraign  Lord,  with  adfice  of  His  EftateSf 

z66x,  c.  38,  Finds  and  Declares,  that  die  Conftables  are  to  be  made 

ACIWCON.  choifc  of,  by  the  Commiflfioners  and  Juftices  of  Peace,  in 

■TABLES,    their  Qaarter-Sellions,  throughout  the  whole  Countreyi  two 

at  leaft  in  every  Paroch,  or  moe,  according  to  their  difcie- 

Appoint.    tion,  having  confideration  of  the  quality  thereof ;  In  great 

conf^bL.  '^^^"^^  likewifc,  not  being  Cities  nor  free  Burghs,  they  arc  to 

appoint  a  number  of  Conftables  proportionablv  to  the  great- 

nefs  thereof ;  but  in  all  Burghs  RegaU,  and  nee  Cities,  die 

Conftables  are  to  be  chofen  by  the  Magiftrates  of  the  fame: 

and  they  are  to  endure,  and  to  be  changed,  from  fix  to  fix 

months. 

Refafiog  to     $  11. — And  who  (hall  refufe  to  accept  the  Charge,  and  not 

accept  &c   to  give  his  Oath  for  dutifull  execution  thereof,  (hall  be  im- 

•ffice.         prifoned,  and  fined  at  the  difcretion  of  the  Juftices  of  Peace 

at  their  next  fitting. 

FoLLOWETH  the  Oath  to  be  taken  by  the  Conftables. 
/  DO  Snvear^  that  I  Jhall  faithfully  and  truly  difcharp  the 
Office  of  Conftabulary^  within  the  Paroch  of  £5*r.  induring  the 
Oath.  ^'^^  appointed  to  me,  and /ball  not  for  favour,  ^efpeB  orficr  ^ 

any  man,  forbear  to  do  what  becometh  me  in  the  f aid  Office :  ^ 
above  all  things,  I  [hall  regard  the  keeping  and  prefervingy  oftU 
Kings  Majefties  Peace,  and  Jhall  at  every  ^arter-Syj^on  af^ 
meeting  of  Jiiftices,  give  true  and  due  information  of  any  brea^ 
which   hath   been   made  of  His  Majefties  Peace,  wtthin  ^•* 
bounds  of  my  Commandement ;  and  Jhall  no  way  hide,  cover,  ^^ 
conceal  the  fame,  nor  any  of  the  proefs  and  evidences  winch  I  ^* 
give  for  the  clearing  and  proving  thereof:  So  help  me  GOD* 
tSi?th^         }  IIL — All  the  Conftables,  or  at  icaft  one  of  every  ParC^ 

2uaitcr^cf-  intrufted  with  power  to  anfwcr  for  the  reft  within  the  '"^^^ 
ont*         paroch,  {hall  attend  at  every  Quarter  Seflion,  there  to 
information  of  all  fuch  breaches  of  the  Peace,  and  other 
demeanors  as  have  happened  within  their  bounds,  fince 
preceding  Seflions,  and  have  come  to  their  knowledge  ;  a^ 
fliall  no  way  hide,  cover,  nor  conceal  the  fame,  nor  any^ 
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t  proofs  and  eniencts  which  they  can  give  for  the  clear-  csai.  ir, 
rand  proving  thereof;  and  otherwayes  to  give  the  Bench  ^^^^^'J^* 
ther  information  in  any  thine  wherein  they  ihail  be  re-  act— cow* 
ired|  and  to  recdve  from  the  (aids  Juftices,  at  the  end  of  stablks. 
:  Seflion,  fuch  order  and  dire£lion|  as  they  then  (hall  en- 
n  and  appoint. 

;  IV.— EvEET  ConftaUe  in  their  refpeaive  Paroches,  fhall  f^^^ 
irehend  any  fufpicious  perfons,  who  are  night  Walkers,  p^^^^ 
,  cannM  give  a  good  account  of  themfelves,  and  carry  them 
he  next  Juftices  of  Peace  to  find  Caution  for  their  eood 
aVioar,  or  otherwife  be  committed  to  Prifon ;  and  the 
.  Conftable  or  Conftables  ihall  ftay  and  arreft  all  Vaga- 
dsy  fturdy  Beggars  and  jflEgyptians,  and  carry  them  berore 
le  Jaftice  of  Peace,  who  mall  take  order  tor  their  corn- 
ting  to  Prifon,  or  other  punifliments,  according  to  the 
tutes  of  Parliament 

v.— Evert  Conftable,  in  their  refpeaive  Paroches,  fliall  J^^  P^- 
sft  all  idle  perfons,  whom  they  know  to  have  no  means  to 
\  upon,  and  will  not  betake  themfelves  to  any  Labour, 
ide  or  Occupation ;  and  fhall  carry  them  before  fome  Juf- 
%  of  peace,  who,  after  examination  ihall  either  commit 
m  to  rrifen,  or  take  furety  of  them  for  their  appearance 
the  next  Quarter  Seflion. 

\  VL — All  Conftables  in  their  refpeaive  Paroches,  fhall  Perfont 
irehend  every  perfon  or  perfons,  that  fhall  be  guilty  and  S^^5^ 
pable  of  Slaughter,  Murther,  Theft,  or  any  other  culpable  &c.*^"^ 
ital  crime  whatfoever,  and  fliall  require  his  Neighbours 
iffift  for  fafe  conveying  of  fuch  perfon  or  perfons,  to  the  obligttion 
I  Juftice  of  Peace,  who  fhall  commit  him  or  them,  or  on  every 
;  Surety  according  to  the  Inffaruaions  given  to  the  Juftice  JS^^diJJf 
Peace  in  fuch  like  cafes.     And  if  any  perfon  or  perfons,  conftable. 
1  icfufe  or  delay  to  af&ft  the  faid  Conftable  or  Conftables, 
executing  his  or  their  ofRces,  fuch  perfons,  for  refufing  or 
lying,  fliall  be  imprifoned,  or  otherwife  punilhed  by  the 
Is  Juilices  at  their  Seflions. 

f  Vil. — All  Conftables  fhal  arreft  any  perfons  not  being 
Hb  Majefties  fervice,  who  fhall  be  found  wearing  of  Hag-  P«fi*» 
ts,  Guns  or  Piftols  in  any  fort,  and  fhall  carry  them  befbinc  ^J^J"* 
lie  Juftice  of  Peace,  who  is  cither  to  take  fecurity  for 
eir  appearance  the  next  Quarter  Seilion,  or  commit  them 
ifoners  till  they  do  the  fame,  unlefTe  they  be  Licenced  from 
Prf.  11  c 
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cBAs.  II.     the  CouDcilli  or  fome  impowred  from  them  to  give  fuch  Li- 

o^Nii^iJ    ccnces. 

^CT— >coM.  §  VIII.— -Upon  the  appearance  of  any  Fraj  or  Stir  b^ 
iTABLBt.  twizt  partiest  the  Conftable  (hall  require  the  aOiftance  of  hii 
Neighoours,  for  fundering  of  the  parties ;  and  if  there  be  asf 
^"^«w  ^^^^  ^°"^  *^  ^^^  Conftable,  or  any  of  the  Afliftants,  bjtiiem 
on  the  ap.  ^^^  °^^^^  ^^  ^^7>  ^^J  ^^^^  ^  puniibed  by  the  Jaftices  at 
peannce  of  the  next  Seffion. 

a  fr»T«  §  IX — ^When  any  perfon  or  perfons,  have  made  a  Fny, 

and  then  flee  to  an  houfe,  the  Conftable  or  Conftables  nuf 
^J^  *J^    follow  to  the  houfe,  to  open  the  doors :  Which  if  he  or  flie 
g^Juy      (hall  refufe,  he  (hall  take  notice  of  the  Mafter  or  Sleeper  of 
ukcD  place,  the  houfe^  and  require  witnefle  thereon  j  and  albeit  the  De- 
linquent (hall  flee  further,  virithout  the  bounds  of  the  Coo- 
ftables  charge,  yet  may  the  Conftable  follow  and  apprdiOMi 
him  in  a  frefli  purfute,  and  crave  concurrence  of  the  Coao- 
trey  for  that  effeft. 

§  X. — ^The  Conftables  in  every  Paroch,  (hall  eiecote  aD 

S^the^'uf-  ^"^^  Precepts  and  Warrands  as  they  (hall  from  dme  I© 

tice  of  peace  time  receive  from  the  Juftices  of  Peace. 

warrantf.        j  XI. — And  that  the  faids  Conftables  may  have  iadsfac' 

tion  for  their  travels  and  pains,  Our  Soveraign  Lord,  with 

Payment  of  advice  forefaid.  Ordains  the  faids  Juftices  to  give  up  parti- 

bln  uid  ^  cular  Notes  in  write,  to  the  Auditors  of  His  Maj^ks  Ex* 

clerks  of     chequer,  of  the  Fines  in-brought  to  them,  that  out  thatof» 

tkc  peace,    fu^h  meafure  and  fatisfa£Hon  may  be  appointed  and  gifcnto 

the  faids  Conftables ;  and  alfo  to  the  Clerks  of  the  Peace  a» 

may  recompence  their  travels ;  wherein  if  it  (hall  be  found, 

that  the  faids  Fines  ihall  not  be  fufficient,  the  faids  Lonls  of 

His  Highnefs  Chequer,  (hall  appoint  fuch  further  &tii£K- 

tion  to  them,  as  in  their  difcretion  they  (hall  think  thdrb- 

bours  and  diligence  do  deferve,  and  caufe  them  to  be  pod 

off  the  fame.     And  notwithftanding  of  this  above-written 

A£i:,  and  all  the  particulars  forefaids,  contained  in  the  fiune, 

Our  Soveraign  Lord,  with  advice  and  confent  of  His  iakk 

Referva-     ^ft^tes.  Statutes  Decerns  and  Declares,  That  the  erefiion  of 

tioD  io  fa^   the  (aids  Commiflioners  and  Juftices  of  Peace,  and  grant  of 

^^h^  ^'   Y  J^'^^f^'^^ion  and  Priviledges  to  them,  and  the  making  or  y 

Sidionfc"  '  probation  of  the  particular  Afts  above-written,  mmdooed 

in  their  favours,  or  any  thing  therein  contained,  (hall  not  be 

in  any  fort  derogatory  or  prejudicial  to  the  Rights,  Frin- 
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d  LtbertieSy  granted  and  beftowed  by  His  Majefly  coas.  th 
ighnefs  Ropl  Prcdcceflbrs  of  before,  to  any  of  His  '^*»  ^*  3^* 
Subje£tsy  of  whatfoever  eftatc  or  quality  from  the  " tI^ok- 
» the  lowed  :  But  Declares,  that  the  faids  Rights,  stables* 
;s  and  Liberties  (hall  remain  in  their  own  integrity 
e,  unhurt  or  unprejudged  by  the  PremifTes,  or  any 
>re(l  in  the  faids  Articles  and  every  one  of  them, 
olden  as  efpecially  referved  and  excepted  out  of  the 

—And  lead  this  above- written  Refervationi  ihould 
gcther  to  deltroy  the  power  granted  to  the  faids  Juf- 

(hottld  beget  controverGe  betwixt  them  and  any 
ing  right  and  Liberty  of  Jurifdidion  as  faid  is,  Our 
I  Lord,  with  advice  forefaid,  for  removing  of  all 

which  may  arife  betwixt  them  thereanent,  De- 
lac  it  (hall  not  be  bwfull  nor  permitted  to  the  faids 
to  make  anr  Citation  of  Parties  before  their  Couns,  Delay  of  fif- 
piring  of  tnc  fpace  of  fifteen  dayes  after  the  com«  ^^^  dajrgto 
r  the  Faa  for  the  which  the  Committer  is  to  be  con-  j^J^mj^c 
At  the  compleat  out-running  of  the  which  fpace,  to  ufe  their 
ving  Power  and  Jurifdidiion  as  faid  is,  hath  omit-  "S'^^ 
legledled  to  ufe  and  exerce  the  Priviledge  and  Li« 
t^r  Right  and  Power  ;  It  (hall  then  be  lawful  to 
Juftices,  to  make  Citation,  and  to  proceed  againft 
:8,  according  to  the  power  and  Authority  given  to 
His  Highnefs,  with  advice  forefaid,  and  conform  to 
ular  Articles  above- written  in  all  points,' and  no 
es. 
-—If  any  Party  compkdn  to  a  Conftablc  that  he  is  ^>^tf  of 

by  another,  then  (hall  the  Conftablc  apprehend  the  ^^'^f* 
r  and  carry  him  with  the  Party  Complainer  before  m^de  toT 
Jnftice  of  reace,  and  if  he  reiu(e  to  go,  then  (hall  him  of 
liim  to  Prifon.  '*'«»^ 

—Which  all  and  fundry  the  premifles,  Our  Sovc- 
rd^-with  advice  and  confent  forefaid.  Ratifies  and  ^•^°^'™* 
\  in  all  points,  in  manner  as  the  fame  proports. 
«  unto  them  the  ftrength  and  force  of  A£is  sind  Or- 
of  Parliameoty  and  Ordains  execution  to  pafa  upon 
as  efieirs. 
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^uien  AnNE^s  Parliamint^  <707»  ^*  7- 

ACT  RATIFTIKG  AND  APPROVING  THE  TREATY  OF  UMIOIL 

ANKt,i707     The  Eftates  of  Parliament  Confidering,  Thmt  Artufa 
c-7>  AF-     of  Union  of  the  Kingdoms  of  Scotland  and  JEngbatd^  weie 
TBBuii?oN  ^P^^f  ^'  ^^^^  Rfttify,  Approve  and  Confirm  the  fiunMt 
with  the  Additions  and  Explanations  contained  in  the  laidi 
Articles,  in  manner,  and  under  the  Provifion  after-nca- 
AiT.  i8.     tionedy  whereof  the  Tenor  follows.     XVIIL  That  tbe 
Laws  concerning  Regulation  of  Trade,  Cuftonas  and  fadi 
Trade,  cnC  Excifes,  to  which  Scat/and  is,  bj  virtue  of  this  Ticatj, 
tom,cicilei.  ^^  ^  1  jable,  be  the  fame  in  Scotland  from  and  after  the 
Union  as  in  England,  and  that  all  other  Laws,  in  nfe  with- 
in the  Kingdom  of  Scotland,  do  after  the  Union,  and  aofi- 
withftanding  thereof,  remain  in  the  fame  Force  as  bcfiKC 
(except  fnch  as  are  contrarj  to  or  incon6fient  with  tUi 
Treaty)  but  alterable  by  the  Parliament  of  Gnat  Bntmt 
With  this  Difference  betwixt  the  Laws  concerning  pot 
Public  poK-  lick  Right,  Policy  and  civil  Government^  and  thofe  which 
^^  concern  privat  Right,  That  the  Laws  which  concern  poh- 

lick  Right,  Policy  and  civil  Govemmenty  may  be  nude 
the  fame  throughout  the  whole  United  Sangdom,  bat  that 
^rii*^       no   Alteration   be  made   in  Laws  which  concern  priftf 
»gnc         Right,  except  for  evident  Utility  of  the  SubjcAs  wiAin 
—ART  19.  Scotland.    XIX.  That  the  Court  of  SeiSoo  or  Coll^  of 
Juftice,  do,  after  the  Union,  and  notwithftanding  ibemA 
College  of  remain  in  all  time  coming  within  Scotland,  as  it  is  now 
jaOiee.        conftitnted  by  the  Laws  of  that  Kingdom^  and  with  the 
fame  Authority  and  Privileges  as  before  tbe  UntOQ ;  fiih- 
jefi  neverthelefs  to  fuch  Regulations,  for  the  better  Atai- 
niftration  of  Juftice,  as  (hall  be  made  by  the  Parliameotof 
Great  Britain ;  And  that  hereafter  none  (hall  be  named  hj 
Her  Majefty  or  Her  Royal  Sncceflbrs  to  be  Ordinary  Lorii 
of  SeiBon,  but  fuch  who  have  ferved  in  the  CcSkp  of 
Juftice  as  Advocats  or  principal  Qerka  of  Seffion  for  the 
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fpce  of  Five  Tears,  or  as  Writers  to  the  Sigoet  for  the  AMiiKj707 

fjMce  of  Ten  Years,  With  this  Provifion,  That  no  Writer  ""'  ^•^'- 

Id  the  Signet  be  capable  to  be  admitted  a  Lord  of  the  Sef-  ToxuNioir 

&Dy  nnlefs  he  undergo  a  privat  and  publick  Trjral  on  the  — akt.  19. 

CiWl  Law,  before  the  Faculty  of  Advocats,  and  be  found 

ij  them  qualified  for  the  faid  Office  Two  Years  before  he 

e  Named  to  be  a  Lord  of  the  Seffioui  yet  fo  as  the  Qua- 

fications  made  or  to  be  made,  for  capacitating  perfons  to 

s  named  Ordinary  Lords  of  Seffion  may  be  altered  by  the 

arliament  of  Gtm/  Britain.     And  that  the  Court  of  Juf-  Pgijl^ 

ciary  do  aUb,  after  the  Union,  and  notwithftanding  there-  ^"  "^'"^^ 

^  Remain  in  all  time  coming,  within  Scotland^  as  it  is  now 

Miftitated  by  the  Laws  of  that  Kingdom,  and  with  the 

las  Authority  and  Prinleges  as  before  the  Union  ;  fub- 

€tp  Bererthdm,  to  fuch  Regulations  as  (hall  be  made  by 

ic  Ftoliansent  of  Great  Britaia,  and  without  prejudice  of 

dbmr  Rights  of  Jufticiary :  And  that  all  Admiralty  Jurif-  of  adminlF 

iftima  be  under  the  Lord  high  Admiral  or  Gonmiiffion-  ^7* 

rs  lor  the  Admixalty  of  Great  Britain  for  the  time  being ; 

jid  that  the  Court  of  Admiralty  now  Eftablilhed  in  Scot" 

md  be  contintted ;  and  that  all  Reviews,  Redu&ions  or 

i^enfions  of  the  Sentences  in  Maritim  Cafes,  compe- 

at  to  the  JurifiUftion  of  that  Court,  remain  m  the  fame 

nuier  after  the  Union  as  now  in  Scotland,  until  the  Par- 

ament  of  Great  Britain  (hall  make  fuch  Regulations  and 

Jterations  as  (hall  be  judged  expedient  for  the  whole  Uoit- 

I Kingdom;  fo  as  there  be  alwife  continued  in  Scotland  a 

tart  of  Admiralty,  fuch  as  in  England,  for  Determing- 

Ni  of  all  Maritim  Caufes  relating  to  privat  Rights  in 

wdamdp  competent  to  the  Jurifdidion  of  the  Admiralty 

mrt ;  fubjeft  neverthelefs  to  fuch  Regulations  and  Al- 

ntioBS  as  (hall  be  thought  proper  to  be  made  by  the  Par« 

NBent  of  Great  Britain ;  And  that  the  Heretable  Rights 

'  Admiralty,  and  Vice-Admiralties  in  Scotland  be  referv- 

1  to  the  lefpeftive  Proprietors,  as  Rights  of  Property ; 

kbjeft  neverthelefs,  as  to  the  manner  of  Exercifing  fuch 

iitrctable  Rights,  to  fuch  Regulations  and  Alterations  as 

nil  be  thought  proper  to  be  made  by  the  Parliament  of 

freai  Britam  :  And  that  all  other  Courts  now  in  Being  oilur  coom 

vithin  the  Kingdom  of  Scotland  do  remain  ;  but  fubjeft  to 

^Uteratiofui  by  the  Parliament  of  Great  Britain :  And  that 
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AMVK,x707  all  inferior  Courts  yrithin  the  (aid  Limits,  do  remain  fnk* 

%IvikI     ordinat  as  they  are  now  to  the  Sttpream  Courts  of  Jofiiee 

TiiK UNION  within  the  fame  in  all  time  coming ;  And  that  no  Canfa 

.— AAT.19.  in    Scotland  be   cognofcible  bj  the  Courts  of  ChanceiTi 

Queens- Benchy   Common  Pleas,   or   any  other  Coart  m 

Weftminjler'hall  i  and  that  the  faid  Courts  or  any  other  rf 

the  like  Nature,  after  the  Union,  (hall  have  no  power  to 

Cognofce,  Review  or  Alter  the  Afts  or  Sentences  of  the 

Judicatures  within  Scotland^  or  fiop  the  Execution  of  the 

wS^^.  ^^^^  '  ^°^  ^^^^  ^^^^  ^  *  ^^^^  ^^  Exchequer  in  Sailud 
'  after  the  Union,  for  deciding  Queftions  concerning  the  Re- 
venues of  Cuftoms  and  Excifes  there,  having  the  line 
Power  and  Authority  in  fuch  Cafes  as  the  Court  of  Ex- 
chequer has  in  England;  and  that  the  fiud  Court  of  £1- 
chequer  in  ScUland  have  Power  of  paffing  Signatnrct, 
Gifts,  Tutories,  and  in  other  things  as  the  Court  rf  £i- 
chequer  at  prefcnt  in  Scotland  hath;  and  that  the  Court  of 
Exchequer  that  now  is  in  Scotland  do  remain  until  a  aev 
Court  of  Exchequer  be  fettled  by  the  Parliament  of  Grw/ 
Ei'itaiH  in  Scotland  after  the  Union :  And  that  after  die 

PrWycouD-  Union,  the  Queens  Majefty  and  Her  Royal  Sucoeflbrs  mif 
continue  a  privy  Council  in  Scotland^  for  preferviogof  po^ 
lick  Peace  and  Order,  until  the  Parliament  of  GnatBrtm 
ihall  think  fit  to  alter  it,  or  eftabliih  any  other  efiftstl 

—AIT.  214.  Method  for  that  End.  XXIV.  lliat,  from  and  after  the 
Union,  there  be  one  Great  Seal  for  the  United  Kiogdom 

Preat  feaL  of  Great-Britain^  which  fball  be  different  from  the  Grett- 
Seal  now  ufed  in  either  Kingdom ;  and  that  the  Qnsrter- 
ing  the  Arms,  and  the  Rank  and  precedency  of  the  L70D 
King  of  Arms  of  the  Kingdom  of  Scotland^  as  maj  beft 
fute  the  Union,  be  left  to  Her  Majefty ;  And  that  is  ^ 
mean  time  the  Great*Seal  of  England  be  ufied  as  the  Greit- 
Seal  of  the  United  Kingdom,  and  that  the  Great-Setl  ^ 
the  United  Kingdom  be  ufed  for  Sealing  Writs  to  Ekft 
and  Summon  the  Parliament  of  Greai^Britain^  and  forSeaU 
ing  all  Treaties  with  Foreign  Princes  and  States,  and  «Q 
publick  A£ls,  Inftruments  and  Orders  of  State  which  c0*" 
cern  the  whole  United  Kingdom,  and  in  all  other  Mittf^ 
relating  to  England^  as  the  GreatrSeal  of  England  if  o<^ 
ufed}  And  that  a  Seal  in  Scotland^  after  the  Union,  be^" 
frays  kept  and  made  ufe  pf  in  a}l  things  relgtipg  tQ  ppT^^ 

3 


OF  STATOTES.  Ixzi 

I  or  Grants  which  have  ufuallj  paffed  the  Great-  Airift^707 
F  Scotland^  and  which  only  concern  Offices,  Grants,  \'^^^^ 
iffions  and   privat   Rights   within  that  Kingdom ;  tbi  union 
at  until  fuch  Seal  fball  be  appointed  by  Her  Majef- 
prefent  Great-Seal  of  Scotland  (hall  be  afed  for  fach 
»  ;  And  that  the  privy- Seal,  Signet,  Caflet,  Signet  seal  inaead 
Jufticiary. Court,  Quarter-Seal,  and  Seals  of  Courts  of  the  Scot. 
led  in  Scotland  be  continued ;  but  that  the  faid  Seals  ^^J^^ 
:red  and  adapted  to  the  State  of  the  Union  as  Her 
r  (hall  think  fit :  And  the  faid  Seals,  and  all  of  them,  p^.    ^^ 
\  Keepers  of  them,  (hall  be  fubjeft  to  fuch  Regula-  fignet,  &c. 
IS  the  Parliament  of  GreaUBritain  (hall  hereafter 
And  that  the  Crown,  Scepter  and  Sword  of  State, 
H>rdi  of  Parliament,  and  all  other  Records,  Rolls  ^^S^'* 
giflers  whatfoever,  both  publick  and  privat,  Gene- 
I  particular,  and  Warrants  thereof  continue  to  be 
as  they  are  within  that  part  of  the  United  King- 
w  called  Scotlmnd,  and  that  they  (hall  fo  remain,  in  all 
iming,  notwithfianding  of  the  Union.    XXV.  That  —art.  25,] 
fs  and  Statutes  in  either  Kingdom,  fo  far  as  thej 
trary  to,  or  inconfifient  with  the  Terms  of  thefe 
8,  or  any  of  them,  (ball  from  and  after  the  Union 
id  become  void,  and  (hall  be  fo  declared  to  be  by 
3efiive  Parliaments  of  the  faid  Kingdoms. 


No.  XI. 
6  Anne^  f .  6. 

T  FOR  RENDERING  THE  UNION  OF  THE  TWO  KING« 
DOMS  MORE  INTIRE  AND  COMPLETE. 

iREAs  by  Her  Majeflies  great  Wifdom  and  Good- 
e  Union  of  the  Two  Kingdoms  hath  been  happily 
I,  and  the  whole  Ifland  is  thereby  Subjed  to  one 
[gnty,  and  Reprefented  by  one  Parliament :  To  the 
erefore  that  the  faid  Union  ipay  be  rendred  more 
^te  and  Intire,  Be  it  £na3ed  by  the  Queens  moft 
nt  Maje(ty  by  and  with  the  Advice  and  Confent  of 
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6  ANNS,  the  Lords  Spiritual  and  Temporal,  and  Commooa  ia  dai 
wiwtia'  P^^'^^^  Parliament  Aflembled,  and  by  the  Anthori^  d 
THBONioM  the  fame.  That  from  and  after  the  Firft  Daj  of  Maj^  ia 
the  Year  of  our  Lord,  One  thoufand  feven  hundred  aad 
eight,  the  Queens  Majefty,  Her  Heirs  and  Sucoeflocst  ihiD 
Privy  coon- have  but  one  Privy  Council  in  or  for  the  Kmgdom  of 
^^^  Great  Britahi,  to  be  Sworn  to  Her  MajeAj,  Her  Heirs  ml 

Succcflbrs,  as  Sovereigns  of  Grfat  Britain^  and  fuch  Privj 
Council  Ihall  have  the  fame  Powers  and  Authorities  as  die 
Privy  Council  of  England  Lawfully  Had,  Ufed  and  £ser« 
cifed  at  the  time  of  the  Union,  and  none  other. 
Appoiot-        And  to  the  end  the  Publick  Peace  may  be  in  like  niao- 
mentof  juT-  nei  f  referved  throughout  the  whole  Kingdom,  Be  it  fn- 
^l^       ther  Enafied  by  the  Authority  aforefaid,  That  in  cvefj 
Shire  and  Stewartry  within  that  Part  of  Great  Brkm  cdk 
ed  Scotland,  and  alfo  in  fuch  Cities,  Boroughs,  Liberties 
and  Precinds  within  Scotland,  as  Her  Majefty,  Her  Hciis 
or  Succeilbrs,  (hall  think  fit,  there  fliall  be  appointed  by 
Her  Majefty,  Her  Heirs  or  Succeflbrs,  under  the  Great 
Seal  of  Great  Britmn,  a  fufficient  Number  of  Good  and 
Lawful  Men  to  be  Juftices  of  the  Peace  within  their  xe- 
fpeftive  Shires,  Stewartries,  Cities,  Boron^s,  liberties 
or  Precin&s,  which  Perfons  fo  appointed  over  and  abort 
the  feveral  Powers  and  Authorities  vefted  in  Juftiocs  of 
the  Peace  by  the  Laws  of  Scotland,  (hall  be  further  An* 
thorized  to  Do,  Ufe  and  Exercife  over  all  Perfons  witlua 
their  feveral  Bounds,  whatever  doth  appertain  to  the  Of- 
fice  and  Truft  of  a  Juftice  of  Peace,  by  Virtue  of  the  Lam 
with  the     ^^^  ^^^  ^^  Parliament  made  in  England  before  the  Unioo, 
^e  pew-  in  relation  to  or  for  the  Prefervation  of  the  Publick  Fttoe^ 
en  uSoe:- Provided  neverthelefs.  That  in  the  Seflions  of  theF^ace 
jutices.  ^1^^  Methods  of  Tryal  and  Judgments  fhall  be  according  to 
the  Laws  and  Cuftoms  of  Scotland. 
Provided,  That  nothing  in  this  Ad  contained  fluU  be 
Ratificati    ^^"^^"^^  ^^  Alter  or  Infringe  any  Rights,  Liberties  or 
Privileges  heretofore  Granted  to  the  City  oi EiRabu^h,^^ 
to  any  other  Royal  Borough,   of  being  Juftices  cf  tli( 
Peace  within  their  refpeftive  Bounds. 

And  whereas  by  an  Ad  made  in  Sc^land  in  the  Third 
SefGon  of  the  Second  Parliament  of  th^  late  King  Cbarlts 
the  Second|  Intituled,  An  AB  concerning  the  Regutdtisn  ef 
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AJuSeatuni^  leveral  Good  and  Wholfom  Provifions  were  6  awns, 
Moe  ooaceming  the  Jnftice  Court,  and  amoagft  others  it  ^^^  ^^* 
im  thereby  Enaded,  That  once  a  Year  CircaitX^ourts  tbVJnwit 
Aoold  be  kept  at  the  Time  and  Places  in  the  faid  Aft 
weotioned:  Now  for  the  better  and  fpeedier  Adminiftta- 
liDn  of  Juftice,  and  further  Prefervation  of  the  Publick 
Face  in  tbat  Part  of  the  Kingdom  of  Gnat  Britain  called 
kulami^  Be  it  alfo  Enafted  by  the  Authority  aforefaid, 
Ibat  tut  the  future  Twice  m  the  Year,  that  is  to  fay.  In  Circsk 
the  Months  of  j^  or  Maj^  and  in  the  Month  of  OBoker^  ^^'^"^ 
Ctrcnit-Omrts  ihatt  be  kept  in  the  (everal  Places  in  the 
bid  Aft  mentioBedy  and  in  manner  and  form  as  in  the  faid 
AAoootaincd* 

AiOD  §ot  the  more  Uniform  and  Exprefs  Method  of 
Elefting  a^d  Returning  Members  of  Parliament,  Be  it 
hkewi£e.8tc« 


No,  XII. 
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Jn  AB  far  tht  rendtring  Ji^kes  cf  the  Peace  more  Safe  in  the 
ExecuiM  ef  their  OJfce^  andfbr  indemnifying  C^nfiaUes  and 
Oiberi  oBmg  m  Obedience  to  their  Warrants. 


Whereas  Juftices  of  the  Peace  are  difeouraged  in  die  Pretmbk. 
Execution  of  their  Office,  by  vexatious  Aftions  brought 
^inft  them  for  or  by  reafon  of  fmall  and  involuntary  Er- 
tiTS  in  their  Proce^ings :  And  whereas  it  is  necellary 
hat  they  ihould  be  (as  far  as  is  confident  with  Juftice,  and 
lie  Safety  and  Liberty  of  the  Subjeft,  over  whom  their 
\uthority  extends)  rendered  fafe  in  the  Execution  of  the 
Ud  Office  and  Truft :  And  whereas  it  is  alfo  neceflary 
tluit  the  Snbjefts  fliould  be  protefted  from  all  wilful  and 
K>ppreffive  Abufe  of  the  feveral  Laws  and  Statutes  com- 
Rutted  to  the  care  and  execution  of  the  faid  Juftices  of  the 
Pace  $  be  it  enafted  by  the  King's  mofl  Excellent  Majef« 
"t^i  by  and  with  the  Advice  and  Sonfent  of  the  Lords  Spi« 
fritntl  and  Temporal,  andCommons,  in  this  prefent  Pa;^- 
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feEoftoi  II,  liament  -aflemUedy  and  by  the  Aatfaorit^  of  the  fame,  Tbt 
04*  c.  44t  from  and  after  the  Twenty-fourth  Day  of  Juoe«  One  thMh 
lltr^cnB  fand  feyen  hundred  and  fifty-one,  no  Writ  OiaU  be  fad 
or  Tuc  out  againfty  nor  any  Copy  of  any  Prooefs,  at  the  fnit  of 
PEACE.  2  SubjeA,  Ihall  he  ferveid  on  any  Juftace  of  the  Peace,  far 
any  thing  by  him  done  in  the  execution  of  his  Office,  uw 

bi^'iflbid'''  ^  °^<ic«  >°  Writing  of  fuch  intended  Writ  or  Froccfc 
oat  agminlk  (hall  have  been  delivered  to  him,  or  lefk  at  the  ufual  Plitt 
r^^^rL  ^^  ^^  Abode,  by  the  Attorney  or  Agent  for   the  Futf 
ihii]?do  in  ^^^  intends  to  foe,  or  caufe  the  fame  to  be  fued  out  or 
the  ezecu-  ferved  at  leaft  one  Kalendar  Month  before  the  fuing  out  or 
^ffiL^^'U '  ^^^^^°8  ^^^  ^^^^ »  ^  which  notice  ihaU  be  dearly  and  a* 
notice  be     pl^itly  contained  the  caufe  of  Adion  which  fuch  tutj 
given  him.  hath,  or  claimeth  to  have,  againft  any  fnch  Juftioe  of  tbe 
Peace ;  on  the  back  of  which  Notice  ihall  be  Indorfed  Ae 
Name  of  fuch  Attorney  or  Agent,  together  with  die  Ehs 
of  his  Abode,  who  Ihall  be  intitled  to  have  the  Fee  of 
Twenty  Shillings  for  the  Preparing  and  Serring  fuch  No* 
tice,  and  no  more. 
And  he  And  be  it  further  enafied,  That  it  Ihall  and  may  be 

°^y  ^^^  lawful   to  and  for  fuch  Joftice  of  Peace,  at  any  time 
*"^°    '     within   one  Kalendar  Month  after  fuch   notice  given  ii 
and  lead    ^^^^^^^^9  ^^  tender  amends  to  the  Party  complaining  or  to 
the  iame  in  bis  or  her  Agent  or  Attorney  ;  and  la  cafe   the  bme  is 
bar  to  the   not  excepted,  to  plead  fuch  Tender  in  Bar  to  any  AftioB 
a Aion,  &c.  ^^  ^^  brought  againft  him,  grounded  on  fncfa  Writ  or 
Procefs,  together  with  the  Plea  of  Not  Guilty,  and  tof 
other  Plea,  with  leave  of  the  Court ;  and  if,  npon  iilbe 
joined  thereon,  the  Jury  (hall  find  the  Amends  &  tcndc^ 
ed  to  have  been  fufficient,  then  they  ihall  give  a  Veidift 
for  the  defendant ;  and  in  fuch  cafe,  or  in  cafe  the  Piainaf 
fhall  become  Nonfuit,  or  ihall  difcontinne  his  or  her  Ac- 
tion, or  in  cafe  Judgment  fhall  be  given  for  fuc:h  Defeat 
ant  or  Defendants,  upon  demurer,  fuch  Juftice  Ihall  beifr 
titled  to  the  like  Cofis,  as  he  would  have  been  intitled  Da> 
to,  in  cafe  he  had  pleaded  the  General  liTue  only  $  and  if 
upon  iiTue  fo  joined,  the  Jury  Ihall  find  that  no  AoicDdi 
were  tendered,  or  that  the  fame  were  not  fufficient  i  sal 
alfo  againft  the  Defendant  or  Defendants  on  fuch  other 
Plea  or  Pleas,  then  they  fhall  give  a  Verdift  for  the  fhis- 
tifi^,  and  fuch  Damages  as  they  ihall  think  properi  which 
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he  or  flic  ihall  recover,  together  with  his  or  her  Cofts  of  oboeob  u. 

Suit.  24*  c.  44t 

And  be  it  farther  enafted.  That  no  fuch  Plaintiff  (haU  Sl^p^,"**"*' 
recover  anjVerdid  againft  fuch  Jaftice,  in  any  cafe  where  piJo^jg-  ^ 
the  Aftion  (hall  be  grounded  on  any  Ad  of  the  Defend-  to  recover 
ant,  as  Jaftice  of  the  Peace,  unlefs  it  is  moved  upon  the  witheat 
Trial  of  fuch  Adion,  that  fuch  notice  was  given  as  afore-  ^fodJ*^*^ 
laid,  bat  in  defieiult  thereof  fuch  Juftice  ihall  recover  a  Ver-  ootice  wu 
dift  and  Cofts,  as  aforcfaid.  g<ve°* 

And  be  it  farther  enaded,  bj  the  Authority  aforefaid,  Jnfticet 
Tliat  in  cafis  fuch  Juftice  fliall  negle£l   to  tender  anyj^^*^^ 
Amends,  or  fliall  have  tendered  infufficient  Amends  be-  into  courc, 
fare  the  Adion  brought,  it  fliall  and  may  be  lawful  for  before  ifliie 
hinv  by  leave  of  the  Court  where  fuch  Adion  fliall  dc-|P^^'^^^ 
pnid,  at  any  time  before  Iflue  joined,  to  pay  into  Court  (hall  thiok 
fach  fom  of  Money  as  he  fliall  fee  fit ;  whereupon  fuch  ^^ 
Proceedings,  Orders,  and  Judgements,  fliall  be  had,  made, 
and  given,  in  and    by  fuch   Court,    as    in    other  Ac- 
tions where  the  Defendant  is  allowed  to  pay  Money  into 
Court. 

And  be  it  further  enaded«  That  no  Evidence  fliall  be  Evidence 
permitted  to  be  given  by  the  Plaintiff  on  the  Trial  of  any  °p'  ^°^ 
fach  Adion  as  aforefaid,  of  any  Caufie  of  Adion,  except  fjj^ufe 
fach  as  is  contained  in  the  Notice  hereby  direded  to  be  but  fnch  m 
riven  "  «»«*»««1 

And  be  it  farther  enaded,  by  the  Authority  aforefaid,  tice. 
That  from  and  after  the  faid  Twenty-fourth  Day  of  June, 
One  thoufand  feven  hundred  and  fifty^one,  no  Adion  fliall  Adicot 
be  brought  againft  any  Conftable,  Headborough,  or  other  °<^  ^^ 
Officer,  or  againft  any  Perfon  or  Ferfons  ading  by  his  Or-,  g^i^^anj 
der,  and  in  his  aid,  for  any  thing  done  in  obedience  to  any  conQable 
Warrant  un^er   the  hand  or  feal  of  any  Juftice  of  the  l^f^^^ 
Peace,  until  demand  hath  been  made  or  left  at  the  ufual  to  juOices' 
Place  of  his  Abode,  by  the  Party  or  Parties  intending  to  waiTant,tiU 
bring  fuch  Adion,  or  by  his,  her,  or  their  Attorney  o^^^J^^ 
Agents   in  writing,  figned   by  the  Party  demanding  thejjghtixid 
fame,  of  the  perufal  and  Copy  of  fuch  Warrant,  and  the  copy  of  the 
Tame  has  been  refufed  or  negleded  for  the  fpace  of  fiz]|^^^^}^ 
Pays  after  fuch  demand  ;  and  in  cafe  after  fuch  demand  thereof, dec. 
and  compliance  therewith,  by  fliewing  the  faid  Warrant  to, 
|uid  pern;)itting  a  Copy  to  be  taken  thereof,  by  the  Party 
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oioRot  n,  demanding  the  fame,  any  aftion  fliall  be  brou^  againlt 
HA*  c.  44,  fuch  Conftable,  Headborough,  or  other  Officer,  or  agamft 
fuch  Perfon  or  Perfons  afting  in  hia  aid,  for  any  fnch  caole 
as  aforefaid,  without  making  the  Jafiice  or  Jnftioes,  who 
figned  or  fealed  the  faid  Warrant,  Defendant,  or  Ddeod- 
ants,  that  on  producing  and  moving  fnch  Warrant  at  the 
Trisd  of  fnch  Aftion,  the  Jnrj  (hall  give  their  Vcrdift  br 
the  Defendant  or  Defendants,  notwithftanding  any  defeft 
of  Jnrifdidion  in  fuch  Juftice  or  Juftioes  ;  and  if  focfa  Ac- 
tion be  brought  jointly  againft  fuch  Juftice  or  JufticOp 
and  alfo  againft  fuch  Conftable,  Headborough,  or  odier 
Oflker,  or  Perfon  or  Perlbns  afting  in  hia  or  dieir  aidis 
aforefaid,  then  on  Proof  of  fuch  Warrants  the  Juy  InB 
find  for  fuch  Conftable,  Headborough,  or  other  Officer,  srf 
for  fuch  Perfon  or  Perfons  fo  ading  as  afiorefaid,  aotwidk 
ftanding  fnch  defeft  of  Jnrildiftton  as  aferefiud ;  aai  if 
the  Verdift  fhall  be  given  againft  the  Juftice  or  Jnflicay 
that  in  fuch  cafe  the  Haintiff  or  Plaintifis  fliall  recover  liiii 
her,  or  their,  Cofts  againft  him  or  them,  to  be  rated  in  fiai 
manner  by  the  proper  Officer  as  to  include  fnch  Cols  ss 
fuch  Plaintiff  or  Plaintiffs  are  liable  to  pay  to  fnch  De- 
fendant or  Defendants,  fer  whom  fudi  Verdift  flnD  k 
found  as  aforefaid. 
in^sclhaU  PROVIDED  always.  That  where  the  Flaindff  in  uj 
SSff  the  ^^^^  aftion  againft  any  Juftice  of  the  Peace  (hdl  ok- 
ca»fe  of  ac-  tain  a  Verdift,  in  cafe  the  Judge,  before  whom  the  cnfe 
^JJj^  fliall  be  tried,  fliall  in  open  Court  certify,  on  die  bick  of 
rommttted,  die  Record,  that  the  Injury,  for  which  fuch  AAiflO  ws 
pluDtiirto  brought,  vras  wilfully  and  malidoufly  conunitted,  tk 
draUecdU  ^1^^°^^  ^^  bave  and  receive  double  Cofts  of  Suit. 

Provided  aUb,  and  be  it  enafted  by  the  Audioiitf 

XJmititiofii  ^refaid.  That  no  Aftion  fliall  be  brought  againft  uoj  Ja^ 

•f  adiMuu   tice  of  the  Peace  for  any  thing  done  in  the  execntna  of 

his  Office,  or  againft  any  Conftable,  Headborough,  or  odier 

Officer,  or  Perfons,  afting  as  aforefaid,  unlefe  commrnrrd 

within  Six  Kalendar  Months  after  the  Aft  Committedi 


Where  the 
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8  George  /» c.  5. 


dn  AB  fir  panting  the  People  called  Quakers ^  fuch  Forms  ^ 
j^rmation  or  Declaration^  as  ntay  remove  the  D^ulties 
mMcb  many  of  them  Ik  under. 

Whsuas^  for  giving  feme  Eafe  to  fcrnpnlous  Con-  otoiox  i, 
fiefcuccgy  an  Ad  was  made  in  the  Firft  Year  of  the  Reign  S>  c.  5. 
tf  their  late  Majefties  King  William  and  Qneen  Mary^ 
pbticaled.  An  AB  for  Exempting  their  MajeflUe  Protejl^  ^""fo^ 
mi  MgeBs^  MJfinting  from  the  Church  of  England,  from  Oatutcs. 
lit  PHtabiee  of  certain  Zaw/,]  wherebj  (among  other 
dliiM»)  a  Dcdaration  of  Fidelity,  in  the  Form  therein  ex- 
]lKSed,  is  appointed  to  be  made  and  fubfcribed  by  certain 
Veribiis,  IMenters  from  the  Church  of  England^  who 
Icrnple  the  taking  of  any  Oath  :  And  whereas  an  A&  was 
made  in  the  Seventh  and  Eighth  Tears  of  the  Reign  of 
His  faid  late  Majefty  King  WiUiam  the  Third,  [Intituled, 
Am  AB  that  the  Solemn  .Affirmation  and  Declaration  of  the 
Peaplo  called  Quakers^  Jball  he  accepted  in/lead  of  an  Oath 
it  we  ufmal  Form,"]  under  the  Provifoes  therein  mention- 
tdf  which  Aft  being  at  firft  temporary,  was  afterwards 
fiuvier  continued  by  an  Aft  made  in  the  Thirteenth  and 
fioarteenth'  Years  of  the  Reign  of  his  faid  late  Majefty ; 
■ad  the  faflie  Aft  is  made  perpetual  by  an  Aft  made  in 
Firft  Year  of  His  prefent  Majefty's  Reign  ;  by  which  laft 
flMAtioned  Aft  a  Form,  importing  the  E&eft  of  the  Ab- 
joration-Oath,  is  prefcribed  to  be  taken  by  the  faid  People 
called  Sffahers :  And  whereas  the  Inconveniences  to  the 
laid  People  called  ^aiers,  and  their  Families,  and  to 
others  requiring  their  teftimony,  in  many  cafes  are  not 
fnffieiently  avoided,  by  reafon  of  Difficulties  among  the 
fidd  ^uakers^  relating  to  the  Forms  of  the  Declaration, 
Affirmation,  and  Abjuration  before-mentioned,  as  the  fame 
are  now  prefcribed :  And  whereas  it  is  evident^  that  the 
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ocoRoi  I,  faid  People  called  ^uaieri,  have  not  timfed  die  Libertj 
Lf  rruf o  **  and  Indulgence  allowed  to  them  by  Law ;  and  they  have 
tPAKsat.  given  Teflimony  of  their  Fidelity  and  Affeflion  to  his  Mt- 
jefty,  and  the  Settlement  of  the  Crown  in  the  Broteftast 
Line  ;  and  it  is  reafonable  to  give  them  farther  Eafe  and 
Relief :  May  it  therefore  pleafe  Tour  moft  £zcelldit  IKi- 
jefty,  That  it  may  be  Enaded,  and  be  it  Enadad  by  the 
King's  moft  Excellent  Majefty,  by  and  with  the  Adm 
and  Confcnt  of  the  Lords  Spiritual  and  Temporal,  and 
Commons  in  this  prefent  Parliament  aiTembled,  and  by  the 
Anthority  of  the  fame.  That  in  all  Cafes,  where,  by  Lav, 
any  Quaker  is  or  (hall  be  required  or  permitted  to  make 
and  ful^fcribe  the  Declaration  of  Fidelity  in  the  Form  pea- 
fcribed  by  the  (aid  firft  mentioned  Ad,  or  to  make  the  So-» 
lemn  Affirmation  or  Declaration  in  the  Form  prelbribd 
by  the  fiaid  Ad  of  the  Seventh  and  Eighth  Years  of  tbe 
Reign  of  Hia  faid  late  Majefty  King  WilUam  the  Third,  or 
to  take  the  Efieft  of  the  Abjaration  Oath  in  the  Fona 
prefcribed  by  the  faid  Aft  of  the  firft  Year  of  His  picftsC 
Majefty'a  Reign,  every  fuch  &faker  (hall,  inftead  of  fadi 
firft  mentioned  Declaration  of  Fidelity,  msike  and  fohlcrk 
a  Declaration  of  Fidelity  in  the  following  Words,  m. ' 
DeclintioD  I  A  B  iofokmnfy  andfinetrtly  promife  amd  deeUun^  fUt 
•f  fidcUty.  /  ^^y  ^  ^^^^  aiid/aitbful  to  King  George  ;  and  do/obtuh 
fy^Jbicerefyf  and  truly  profifs^  tefiify  and  diclan^  thai  lit 
from  my  Hgart  abhor ^  ditefi^  and  nnonncep  at  impiom  aU 
ieretica/,  that  wicied  Do&rim  amd  Pqfiiwh  Tint  Pmat 
ixcommumcated  or  deprived  by  the  Pope^  or  any  Antherif 
of  the  See  of  Rome,  may  be  depofed  or  murthered  by  Anr 
SubjeSt,  or  any  other  wbatfoever»  And  I  do  declaret  t^ 
no  Foreign  Prince^  Perfon,  Prelate,  State^  or  PoteMtfttt 
hath,  or  ought  to  have,  any  Power,  JurifdiSion,  Snperkn' 
ty^  Preheminence,  or  Authority  Ecelefiqftical  or  SpMlMl, 
within  this  Realm* 

And  inftead  of  the  foleron  Affirmation  or  Dedarados, 
in  the  Form  prefcribed  by  the  faid  Aft  of  the  feventb  ni 
eighth  Years  of  the  Reign  of  His  Caid  late  Majefty  Kiog 
William  the  Third,  every  fuch  Quaker  fiiall  make  the  So- 
leom  Declaration  or  Affirmation  following,  via. 
AfErmatiMi  lAB  do  folemnly^  Jincerely^  and  truly  declare  oMdtf* 
firm* 
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And  inftead  of  the  Form  prefcribed  bj  the  faid  ASt  of  otoioi  r, 
thefirft  Tear  of  His  prcfent  Majcfty's  Reign,  for  the  Ef-  f;^;f;**" 
bft  of  the  Abjuration  Oath,  every  fach  Quaker  ihall  take  <^oakb&«. 
lie  Efieft  thereof  in  the  following  Words,  vie. 

t  A  B  do  fokmniy^Jineerely^  and  truly  acinowkdgi,  prO"  Subaicute 
\fi*  '€^i^«  '"^  dtctart^  That  King  George  is  Lawful  and  \^^  ^^  ^^* 
UgbtJU  King  of  this  Rialm^  and  of  all  other  His  Domi^  oadu  ^'^ 
iams  and  Cotmiries  tbtnunto  l$longing.  And  I  dofokmn^ 
f  mmd  fuicirtly  dielan^  That  I  do  BiHive  tie  Ptrfon  ^#« 
msM  to  ie  tii  Prince  ^  Wales,  during  the  Liji  of  tie  lati 
"Smg  James,  andfince  his  Deceafs^  pretending  to  be^  and  tai-^ 
^  mpcm  himfelf  the  Stile  and  Title  of  King  of  England,  by 
he  Name  o/james  the  Thirds  or  o/*  Scotland,  by  the  Name 
fJvmcB  tie  Eighth^  or  the  Stile  and  Title  ofKmg  ofGreit 
tritain,  hath  not  any  Right  or  Tiik  whatfoever  to  the 
JrofMi  ^  this  Realm,  nor  any  other  the  Dominions  thereun^ 
0  belonging ;  and  I  do  renounce  and  refufe  any  Allegiance 
r  Obedience  to  him.  And  I  do  folemnly  promife,  that  I  will 
tf  trite  and  faithful,  and  bear  true  Allegiance  to  King 
Seorge,  and  to  bim  will  be  faithful  again/l  all  traiterous 
l^mfipiracies  and  Attempts  whatfoever ^  which  fball  he  made 
^infi  His  Perfouy  Crown,  or  Dignity.  And  I  will  do  my 
t/l  £ndeavour  to  difclofe  and  make  known  to  King  George, 
nd  bis  Succeffors,  all  Trtafons  and  traiterous  Confpiracies, 
\tici  I  fball  know  to  be  made  againft  him,  or  any  of  them, 
M  /  will  be  true  and  faithful  to  the  Succejfion  of  the 
'rov!M  agam/l  him  the  faid  James,  and  ail  other  Perfons 
>batfocver,  as  the  fame  is  and  fiands  fettled  by  an  A3,  lU" 
tmled.  An  AA  declaring  the  Rights  and  Liberties  of  the 
abjeft,  and  fettling  the  Succeffion  of  the  Crown,  to  the 
lio  j^meen  Anne,  and  the  Heirs  of  her  Body,  being  Prote/l^ 
mts^  and  as  the  fame,  by  one  other  AB,  Intituled,  An  A  A 
>r  the  further  Limitation  of  the  Crown,  and  better  Se- 
aring the  Rights  and  Liberties  of  the  Subjed,  is  and 
lands  fettled  and  uitaUed,  after  the  Deeeafe  of  the  faid  late 
^feen,  and  for  Default  of  Iffite  of  the  faid  late  ^een,  to 
hi  late  Princefs  Sophia,  EJeBoreJs  and  Dutchefs  Dowager 
}/*  Hanover,  and  the  Heirs  of  her  Body,  being  Proteftanis. 
And  all  thefe  Things  I  do  plainly  andjincerely  acknowledge^ 
promife^  and  declare,  according  to  thefe  exprefs  Words  by  me 
spoken,  and  according  to  the  plain  and  common  Stnfe  and 
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oKoiiot  2»  UmdtrJoMdmg  rf  thi  fam  Worii^  ^aUkmi  Mf  EfuhtcB- 
RBuxTiNo  ^on^  wunUt  Evq/Som^  or  Jierei  lUfirvaiiam  wkufintr. 
^o  AKBRi.  And  I  do  mah  tbit  Rieogmiio»9  amd  Aekmowbdgtmm^  Rh 
nunciation,  and  Promifi^  beartify^  mUimgfy^  &md  trmfy. 

And  all  Ferfons,  authorized  or  required  to  admmifter 

or  tender,  either  the  faid  former  Declaration  of  Fidditjr, 

or  the  faid  former  Solemn  Affirmation  or  DedaratioOf  or 

the  former  Efied  of  the  Abjuration  Oath  afere(aid|  Ibdl 

be,  and  are  herebj  authorized  and  required  to  MJftiiffjggff 

and  tender  the  fame  refpeAivdj  to  the  faid  Peofde  ciDed 

^uaktrs^  in  the  Words  by  this  AS  refpeftivelj  appoiDtil. 

And  be  it  further  Enafied  by  the  Authority  abrefiud, 

£11^^  of     That  the  Declaration  of  Fidelity,  and  Solemn  Affinnidoo 

thedcdara-  or  Declaration,  and  the  EffeA  of  the  Abjuration  Oidi,  ip- 

^^^         pointed  by  this  ASt  for  the  faid  People  called  ^fahn,  ah 

ftead  of  the  refpeAive  Forms  prefcribed  for  the  hat  kj 

the  faid  recited  Afts,  fliall  refpefiively  be  adjudged  aai 

taken  to  be  of  fuch  and  the  fame  Force  and  Eflbft,  and  aa 

other,  to  all  Intents  and  Puqiofes,  in  all  Courts  of  Joiice 

and  elfewhcre,  as  if  fuch  ^aitr  had  made  and  fnb&iibcl 

the  Declaration  of  Fidelity,  or  had  made  the  Sdeam  Af^ 

firmation  or  Declaration,  or  had  taken  the  EJkBt  of  tki 

Abjuration  Oath,  in  the  refpeftive  Forms  appointed  bf  ths 

faid  recited  ASts :  And  if  any  Perfon,  making  fuch  At 

firmation  or  Declaration,  as  is  appointed  by  this  Aft  to  be 

made,  inftead  of  the  Affirmation  or  Declaratioa  ia  dic- 

Corrupt  Af-  Form  prefcribed  by  the  before-mentioned  Aft  of  the  Se- 

jefty  King  William  the  Third,  ihall  be  lawfully  conriM 
of  wilful,  falfe,  and  corrupt  Affirming  or  Declaring  107 
Matter  or  Thing,  which  if  fwom  in  the  common  or  Bfou 
form,  would  have  amounted  to  wilful  and  corrupt  Ftfj** 
ry,  every  fuch  Perfon,  fo  offending,  (hall  incur  and  fafe 
fuch  and  the  fame  Pains,  Penalties,  and  Forfeitures,  n  m 
inflifted  or  enafted  by  the  Laws  and  Statutes  of  this  Rcsbip 
againft  Perfons  conviAed  of  wilful  and  corrupt  Peijorj- 

Provided  always,  That  all  Claufes,  Provmoos  ud  Ex- 
ceptions, contained  in  the  faid  recited  Afts  or  any  of  tbe^ 
not  hereby  exprcfly  altered  or  repealed,  (hall  be  of  iof^ 
and  the  fame  Force  and  £ffeft|  as  they  were  before  dii 
making  of  this  Aft*  3 
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k  j^i9  to  comtinui,  lie  and  for  allowing  ^uahers  to  mate 
j^rmation  141  Cafes  where  an  Oath  is  or  Jball  he  re* 
qmrei. 

$  XXXIV.  Anp  whereas  a  Doubt  h&th  arifeiiy  whether 
e  folemn  Affirmation  or  Declaration  of  the  People  called 
makers^  prefcribed  by  an  \Si  made  in  the  Eighth  Year  of 
e  Reign  of  His  late  Majefty  King  George  the  Firft,  (iutL- 
ledy  ^jf  A&for  granting  the  People  called  Quakers,  fuch 
irms  of  Affirmation  or  Declaration  as  may  remove  the 
iffictdties  which  many  of  them  lie  under  J  can  be  allowed 
id  taken  inilead  of  an  Oath,  in  any  Cafe  wherein  by  any 
&  or  A6ts  of  Parliament  an  Oath  is  required,  unkfs  the 
id  Affirmation  or  Declaration  be  by  fuch  Aft  or  Ads  of 
arliament  particularly  and  ezprcfsly  direfted  to  be  allow- 
1  and  taken  inflead  of  fuch  Oath ;  by  Reafon  of  which 
k>ttbt  the  Teflimony  of  the  faid  People  called  Quakers  is 
tqaentlj  refufed,  whereby  the  faid  People,  and  others 
Quiring  their  Evidence,  are  fubjefted  to  great  Inconve- 
tencies  :  Therefore,  for  removing  the  faid  Doubt,  be  it 
aafted  and  Declared  by  the  Authority  aforefaid.  That  in 
1  Cafes  wherein  by  any  A&  or  A&s  of  Parliament  now 
i  Force,  or  hereafter  to  be  made,  an  Oath  is  or  (hall  be 
lowed,  authorized,  direded,  or  required,  the  folemn  Af- 
rmation  or  Declaration  of  any  of  the  People  called  ^uak'^ 
"s,  in  the  Form  prefcribed  by  the  faid  Ad  made  in  the 
lighth  Year  of  His  faid  late  Majefty's  Reign,  (hall  be  aU 
>wed  and  taken  inflead  of  fuch  Oarh,  although  no  pafti- 
tdar  or  ezprefs  Provifion  be  made  for  that  Purpofe  in  fuch 
^ft  or  Ads ;  and  all  Perfons  who  are  or  fhall  be  authoriz- 
^  or  required  to  admininfter  fuch  Oath,  fhall  be,  and  are 
^^Tthj  authorized  and  required  to  adminiiler  the  faid  A£- 
^mation  or  Declaration  ;  and  the  faid  folenm  Affirmation 
l^ol.II.  f 


Ixxxii  APPENDIX  I,  N^  xnr. 

GEORGE  XI,  or  Declaration,  fo  made  as  aforefaid,  fhall  be  adjudged  and 
"aEutv.  'al^c">  ^"^  "  hereby  enafted  and  declared  to. be  of  the  fiune 
iNr.(^uAK-  Force  and  EfFed,  to  all  Intents  and  Purpofes,  in  allG>niti 
**'•  of  Juftice,  and  other  Places,  where  by  Law  an  Oath  ii  or 

fhall  be  allowed,  authorized,  direded,  or  required,  as  if 
fuch  Quaker  had  taken  an  Oath  in  the  ufual  Form ;  and  if 
any  Perfon  making  fuch  Affirmation  or  DeclararioD,  IhaB 
be  lawfully  convided  of  having  wilfully,   falfely,  and  oor- 
Penalty  on  ""^^P^lj  affirmed,  or  declared  any  Matter  or  Thing,  whici^ 
falfe  affirm-  if  the  fame  had   been   depofed  upon  Oatb  in  the  a£ul 
iog*  Form,  would  have  amounted  to  wilful  and  corrupt  Perju- 

ry, every  Perfon  fo  offending  fhall  incur  and  fofier  ik 
like  Pains,  Penalties,  and  Forfeitures,  as  by  the  Laws  ml 
Statutes  of  this  Realm  are  to  be  inflided  on  Perfons  cofr 
vifled  of  wilful  and  corrupt  Perjury. 

Provided,  neverthelefs,  and  be  it  ena&ed.  That  lO 
^aker  fhall,  by  virtue  of  this  A£t,  be  qualified  or  per- 
mitted to  give  Evidence  in  any  Criminal  CafeSt  ortoferfC 
on  Juries,  or  to  bear  any  Office  or  Place  of  Profit  in  tk 
Government ;  any  thing  herein  contained  to  the  coBtiarf 
notwithflanding. 
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jin  ABfor  enabling  the  Judges  of  the  Court  ff  Sefim  » 
Scotland,  to  make  an  adjournment  of  the  /aid  Cwil 
and  for  limiting  the  Time  for  the  Execution  of  Smtemti 
importing  Corporal  Punijhments,  in  that  Part  of  thi 
Kingdom* 

Adjourn.        Whereas  the  continued  Sittings  of  the  Conrt  of  Set 

^urtoffd!  ^^"  *"  Scotland,  from  the  Firfl  Day  of  November,  to  tfcc 

fi«D.  laft  Day  o^  FAruary,  yearly  without  any  Receij^  has  beei 

found  inconvenient  and  burthenfome,  be  it  tberefbr« 

afted  by  the  King's  moft  Excellent  Majeftj,  bjr  ud } 
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e  Advice  and  CSonfent  of  the  Lords  Spiritual  aad  Tern-  ot«aoi  ir, 
ni^  and  ComoMns,  in  this  prefent  Parliament  aflem-  ^'  ^'  ^^* 
)d,  and  by  Autliority  of  the  bmt.  That  it  Ihall  and  niaj  Tien  ov  * 
lawful  for  the  Judges  of  the  faid  Court  of  Seffion  ia  criminal 
}ibmdj  and  thej  are  herebj  impowered  to  make  an  ad-  ^"*'"^* 
.lament  of  their  Seflions  on  foch  Daj,  betwixt  the  Fif» 
nth  Daj  of  Dscemier,  and  the  Fifteenth  Day  of  yatufm 
fip  jtMxlj,  and  for  fuch  time  2S  they  fliall  ji^dge  moft 
kvenifloe,  not  exceeding  the  Space  of  Ten  Days ;  any 
w.  Statute,  or  Ufage,  to  the  contrary  notwithftanding. 
Kxip  where^  by  an  Aft  pafled  in  tbe  Eleventh  Year  of  {ofl><ft>«n  •f 
I  R«ign  of  Hie  late  Majefty  King  George  the  Firft  [in-  "f^^P^- 
ifed.  An  A&  for  the  more  tffeQual  dif arming  tbs  Higbm 
s/r,  aa  that  Pari  of  Great  Britain  called  Si^tland,  aad 
tie  better  fecuring  the  Peace  and  ^iet  cf  that  Fart  of 
Kingdom'}  it  is  enaded.  That  from  and  after  the  Pirlt 
y  of  yune^  One  thoufand  feven  hundred  and  twenty 
i,  no  Sentence  or  Judgment  of  any  Civil  Magiftrate  or 
art  of  Judicature,  importing  a  Capital  or  Corporal  Pu^ 
imenty  if  pronounced  in  Edinburgh,  or  any  other  Part 
Scotland^  to  the  Southward  of  the  Frtth^  or  River  ofonthitfid* 
"th,  ihould  (for  the  Reafons  in  the  faid  Claufe  mention-  ^o^th. 
be  put  in  Execution  within  le£s  than  Thirty  Bays  af- 
the  Date  of  fuch  Sentence ;  and  if  pronounced  in  any 
ce  to  the  Northward  of  the  faid  Frith^  or  River  of 
"thj  fbould  be  put  in  Execution  in  lefs  than  Forty  Days 
sr  the  Date  of  fuch  Sentence :  And  whereas  the  Main- 
ance  and  fecuring  in  Gaols  all  Criminals  convidted  and 
udged  to  fuSer  any  Corporal  Funilbment,  for  fo  many 
lys  after  Judgment  giveo,  hath  been  found  burthenfome 
Burghsi  and  others  His  Majefty's  Subjeds,  and  a  Dif- 
iragement  to  the  apprehending  and  puniihing  Offend- 
i,  be  it  therefore  enafted  by  the  Authority  aforefaid, 
lat  from  and  after  the  Twenty-fourth  Day  of  June,  One 
m£uid  iJBvea  hundred  and  thirty »  it  ihall  and  may  be  of  arbitra- 
iriol  to  and  for  all  the  faid  Magiftrates  and  Courts  of  Ipuaiftw  ^ 
iicature  to  put  in  Execution  any  Judgment  or  SentencCi  "^^'^ 
Porting  any  Corporal  Puniihment  lefs  than  Death  or  ^^ ^^^ ^, 
M&eiDbriBg,  if  ^iven  or  pronounced  in  any  Part  of  Scot--  * 

t^  to  jthe  Southward  of  the  Frith,  or  River  of  Forth,  onthcothcr 
ar  tbe  elapfing  of  Eight  Days,  and  if  giveaor  pca-lide,Fortli» 
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oAomoiii,  nounced  in  any  other  Place,  to  the  Northward  of  the  {aid 
3»<^'3*»  Frith,  or  River  of  Fortb,  after  the  elapfing  of  Twelfre 
Tiow  or*  Days,  from  and  after  the  Date  of  fuch  Jadgment  or  Sen- 
CRIMINAL   tence  refpcftively. 

"  8 '*"'        Provided  always.  That  it  fliall  and  may  be  Uwfbl  to 
and  for  the  Judges  of  the  Court  of  Judiciary,  or  any  of 
them,  who  are  hereby  feverally  authorized  and  reqniied 
upon  Application  made,  and  a  reafouable  Caufe  fhewo  to 
him  or  them,  by  any  Perfon  pr  Perfons,  who  ihall  find 
themfelves  aggrieved  by  any  fuch  Sentence,  or  Judgment, 
BiTcretiDii-  given  or  pronounced  by  any  Court  of  Regality,  or  other 
o7tnyof"  inferior  Civil  Magiftrate,  or  Court  of  Judicature,  to  ftij 
the  courtof  all  Execution  of  fuch  Judgment  or  Sentence,  for  the  Spioe 
jutticiary.    ^f  Thirty  Days,  to  the  End  that  fuch  AppUcatioa  mj 
be  made  for  Redrefs,  as  is  agreeable  to  the  Laws  of  that 
Fart  of  Grtat  Britain  called. Scotland* 


Fromnvhat 
«#urti. 


No,  XVI. 


ao  George  II,  c.  43  • 

Cettcerniag  jif peals  from  Inferior  Courts  to  tie  Circ^ 

Court  ofjujiiciary. 

$  XXXV.  And  to  the  end  that  the  Jurifdiaion  of  theOr- 
cuit  Courts,  in  that  Part  of  Great  Britain  called  &o^W» 
may  be  rendered  more  ufeful  and  beneficial  to  His  Majelys 
Subjeds  in  that  Part  of  the  United  Kingdom,  be  it  fnf- 
ther  enafted  by  the  Authority  aforefaid,  Tliat  it  fluH  ^ 
may  be  lawful  to  and  for  any  Party  or  Parties  concaving 
himfelf  or  themfelves  aggrieved  by  any  InterlocntoTi  D^ 
cree,  Sentence,  or  Judgment,  of  the  SheriflPs  or  Stewart* 
Court  of  any  County,  Shire,  or  Stewartry,  or  of  tbc 
Courts  of  any  Royal  Borough,  or  Burgh  of  Regtlity^ 
Barony,  or  of  any  Court  of  any  Baron,  or  other  Hereto 
having  fuch  Jurifdiftion,   as  is  not  hereby  abrogated  ^ 
taken  away,  where  fuch  Interlocutor,  Decree,  ScnteQCCi 
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fndgment,  ihall  be,  concerning  Matters  Criminal,  of  tirhat-  GEoioiiif 
svcr  Nature  or  Extent  the  fame  may  be,  except  all  Cafes  *^  ^  ^3» 
irhich  infer  the  Lofs  of  Life  or  Demembration,  or  in  ^o  tsb 
Matters  Civil,  where  the  Subjeft  Matter  of  the  Suit  did  circuit 
not  exceed  in  Value  the  Sum  of  Twelve  Pounds  Sterlings  couet. 
to  oompAain  and  feek  Relief  againft  the  fame,  hy  Appeal 
to   the  next  Circuit  Court  of  the  Circuit  wherein  fuch  ^^^ 
Conntj,  Shire,  or  Stewartrj,  Rojal  Borough,  or  Burgh 
of  Kegalitj  or  Barony,  or  fuch  Baron  j  or  Eft  ate  (hall  lie, 
fi>  as  no  fuch  Appeal  be  competent  before  a  final  Decree, 
Sentence,  or  Judgment,  pronounced  ;  and  fuch  Appeal,  it 
flnll  be  lawful  for  the  Party  conceiving  himfelf  aggrieved, 
to  take  and  enter  in  open  Court,  at  the  Time  of  pronoun- 
.cing  fuch  Decree,  Judgment,  or  Sentence,  or  at  any  Time 
thereafter,  within  Ten  Days,  by  lodging  the  fame  in  the  ^^Jj*jime. 
Hands  of  the  Clerk  of  Court,  and  ferving  the  adverfe 
Party  with  a  Duplicate  thereof  perfonally,  or  at  his  Dwell- 
ing-houfe,  or  his  Procurator  or  Agent  in  the  Caufe,  and 
ferving  in  like  Manner  the  Inferior  Judge  himfelf,  in  cafe 
the  Appeal  fhall  contain  any  Conclufion  againft  him  by 
Way  of  Cenfure  or  Reparation  of  Damages,  for  alleged 
vdlfnl  Injuftice,  Oppreftion,  or  other  Malverfation  ;  and 
fuch  Service  ftiall  be  fufEcient  Summons  to  oblige  the  Re- 
fpondents  to  attend  and  anfwer,  at  the  next  Circuit  Court, 
which  fiiall  happen  to  be  held  Fifteen  Days  at  leaft  after 
foch  Seryice ;  and  thereupon  the  Judge  or  Judges,  at  fuch 
Circuit  Court,  fliall  and  may  proceed  to  cognofce,  hear, 
and  determine,  any  fuch  Appeal  or  Complaint,  by  the  like 
Roles  of  Law  and  Juftice  as  the  Court   of  Seffion,  or 
Court  of  Jufiiciary  refpe&ively,  may  now  cognofce  and 
determine  in  Sufpenfions  of  the  Interlocutors,  Decrees, 
Sentences,  or  Judgments,  of  fuch  Inferior  Courts  ;  but  the 
laid  Circuit  Court  fhall  proceed  therein  in  a  fummary 
Way ;  and  in  cafe  they  Ihall  find  the  Reafons  of  any  fuch  fj^^^^ 
Appeal  not  to  be  j-elevant,  or  not  inftruded,  or  fliall  de- 
termine  againft  the  Party  fo  complaining  or  appealing,  the 
faid  Judge  or  Judges  fliall  condemn  the  Appellant  or  Com- 
plainer  in  fuch  Coils  as  the  Court  (ball  think  proper  to 
be  paid  to  the  other  Party,  not  exceeding  the  real  Cofts 
^O0a  Jidi  expended  by  fuch  Party  ;  and  the  Decree,  Sen*  Coils, 
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TO.TBK 

CI«CU1T 

COUAT. 


Bond  of 
caution. 


Moaoi  ii>  tence,  or  Judgment,  of  Aich  Circuit  Court,  iu  any  of  the 

^»  c-  A3,     Cafes  aforefaid,  {hall  be  final. 

Provided,  That  fo  much  of  this  A€t  as  relates  to  Ap. 
peals  in  Civil  Caufes  to  the  Circuit  Courts  as  afeitfaid, 
fhall  be  in  force  for  the  fpace  of  Ten  Yeats,  to  be  cook 
puted  from  the  faid  Twenty-fifth  Daj  of  Marcb^  tad  to 
the  End  of  the  then  next  Seilion  of  Parliament,  and  no 
longer^ 

Provided  always.  That  wherever  fuch  Appeal  Ihill  be 
brought,  fuch  Complainer  at  the  fame  time  be  enters  his 
Appeal  as  aforefaid,  Ihall  lodge  in  the  Hands  of  the  Ckrk 
of  Court,  from  which  the  Appeal  is  takes,  a  Bond,  vith 
a  fufficient  Cautioner^  for  anfwering  and  abiding  bjtbe 
Judgment  of  the  Circuit  Court,  and  for  pajing  the  Gofis» 
if  anj  ihall  be  bj  that  Court  awarded ;  and  the  Clerk  of 
Court  {hall  be  anfwerable  for  the  Sufficiencj  of  fuch  Cto* 
doner* 

Provided  always,  and  it  is  hereby  enafied  by  the  Ai- 
thority  aforefaid.  That  in  cafe  fuch  Circuit  Court  fiiaII|io 
rognofcing  or  proceeding  upon  fuch  Appeal,  find  any  fach 
Difficulty  to  arife,  that  by  Means  thereof  fuch  Circuit 
Court  cannot  proceed  to  the  Determination  of  the  fame, 
confi{lently  with  Ju{tice  and  the  Nature  of  the  Cafe ;  in 
any  fuch  Cafe,  and  not  otherwife,  it  fliall  and  maj  be 
lawful  to  and  for  fuch  Circuit  Court  to  certify  fuch  Ap- 
peal, together  with  the  Reafons  of  fuch  Difficulty,  and 
the  Proceedings  thereupon  had  before  fuch  Circuit  Coort, 
to  the  Court  of  Seffion,  or  Court  of  Ju{liciary  refpefti^ 
ly  ;  which  Courts  are  hereby  refpeftively  authorifed  and 
required  to  proceed  in^  and  determine  the  fame. 
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No.  XVII. 
JamXS  if.  Pari  6,  1503,  c,  98. 

Jltai  no  Schirefft  nor  Officiary  di/lrtin%ie  or  poind  ony  thing 
btlangand  to  the  Pleugh  in  time  of  Teilling. 

Item,  It  is  Statute  and  Ordained^  That  in  time  to  cum 
aa  manner  of  Schireffe  nor  0£Sciar  poynd  nor  diftreinzie  ^^^^ 
4te  Oxen,  Horfe,  nor  uther  Gudes  perteining  to  the  Pleugh,  "^^° 
lad  that   labouris  the  Ground,  the  time  of  the  labour- 
hg  the  famen,  quhair  onj  uther  Gudes  or  Lande  ar  to  be 
Apprized  or  Poinded  according  to  the  Common  Law. 


No.  XVIII. 


33  George  III,  Chap.  74. 

Commonly  caUed  the  Bankrupt  jiS^  fo  far  as  relates  to 

Arreflments  and  Poindings.  ^ 

§  III.  And  be  it  ena£led  by  the  Authority  aforefaid,  That 
rhen  a  Debtor  is  made  Notour  Bankrupt  in  Terms  of 
he  faid  Ad,  made  in  the  Year  One  thoufand  fix  hundred 
nd  ninety- fiX|  as  now  extei^ed,  all  Arreftments  which 
ball  have  been  ufed  for   attaching  any   Effedts  of  fuch 
bankrupt  within  Sixty  Days  prior  to  the  Bankruptcy,  or 
nthin  Four  Calendar  Months  thereafter,  {hall  be  ranked 
\ari pajfu,  in  the  fame  planner  as  if  fuch  Arreflments  had  paripaffit 
>e«i  of  the  fame  Date;  and  that,  in  Time  coming,  Let-  pi^^^rcwcc 
crs  or  Precepts  of  Arreitment,   healing  to  be  ufon  a  de-  ^^ntt*^.  " 
lending  Aftion,  may  be  granted  fummarily,  upon  Produc* 
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oEonGE  III  tion  of  the  libelled  Summons,  and  it  fhall  be  no  Objeftioo 
33*c.74.     to  the  pari  faj/h  Vreierence  hereby  eftablifhed,  that  the 
aypT 'act.  Summons  upon  which  any  Arreftment  proceeds  was  not 
executed,  or  that  the  Debf  upon  which  it  is  founded  was 
not  liquidated   at  the  Date  of  the  Arreftment :  Providing 
always,  tha(  thefe  and  ail  other  neceiTary  Steps  are  after- 
wards taken  without  any  undue  Delay  ;  and  in  cafe  the 
Firft  or   any  fubfequent  Arrefter  ihall    in  the  meantime 
'  pSLVc  obtained  a  Decree  of  forthcoming  or  Preference,  and 

thereupon  have  recovered  Payment,  he  ihall  neverthelefs 
be  accountable  for  the  ^um  recovered  to  thofe  who,  bj 
virtue  of  this  Ad>  n^ay  be  eventually  found  to  have 
a  pari  pajfu  Preference  thereon,  and  (hall  be  liable  to  an 
A£^ion  at  their  Inftance,  for  |^ayment  to  them  propordon* 
ally,  after  allowing  out  of  the  Fund  the  Expence  of  mak- 
ing it  eOedual :  and  further  providing,  that  if  there  be  any 
Arrcftments  ufed  for  attaching  the  fame  £fiefts  after  the 
Period  of  Four  Months  fubfequent  to  the  Bankruptcy, 
fuch  Arreftnitnts  ihall  not  compete  with  thofe  ofed  prior 
to  the  Period  aforefaid,  but  may  rank  with  one  another 
according  to  the  former  Law  and  PraAice. 

§  IV.  And  be  it  ena&ed  by  the  Authority  aforefaid, That 
an  Arreftment  executed  at  (he  Market  Crofs  of  Ediahrgb, 
and  Pier  and  Shore  of  Leitb^  to  attach  the  Effeds  of  the 
Debtor,  as  in  t}]c  Hands  of  a  Perfon  out  of  Scotland^  ihall 
not  be  held  to  have  interpelled  fuch  Perfon  from  paying  to 
the  original  Creditor,  unlefs  Proof  be  made  that  he,  or 
ArrcRment  thofe  having  Authority  to  wEt  for  hini,  were  previouilj  ii 
croS!^**'    the  Knowledge  of  fuch  Arreilmen^  having  been  fo  ufed. 
§  V.  And  be  it  enafted  by  the  Authority  aforefaid,  TM 
in  future  the  MefTenger,  or  other  Officer  employed  in  ex- 
Poinded      ccutihg  a  Poinding  for  Debt,  ihall  leave  in  the  Hands  of 
goods'to  be  the  Debtor  a  Schedule  of  the  poinded  Goods,  and  Note  of 
rolio*'^       the  appraifed  Values,  (One  Appraifement  being  in  evcrj 
Cafe  fufficient,)  and  ihall  forthwith  report  his  Execudo^ 
of  Poinding  to  the'  Sheriff,  or  other  Judge  Ordinary,  wl^ 
ihall  give  Diredions  foi:  felling  the  Goods  poinded  by  pa 
lie   Roup  after  fuch   Publication,  and  at  fuch  Time  ai 
Place  as  Circumflances  may  require,  any  Perfon  who  x 
tromits«with  or  carries  off  the  Goods  in   the  meanti 

|o  order  to  difappoint  the  Poindingi  being  liable  in  Dou 
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Ae   appradfed  Valne  thereof ;  and  the  nett  Sum  arifing  gxokoi  iii 
Evom  the  Sale^  after  Dedu&ion   of  all  Charges,   or  the  33»  ^*  74> 
Goods,  in  cafe  no  Offerers  appear,  (hall  be  delivered  over  ^'ViTcT. 
to  the  Poinding  Creditor,  a  Note  or  Minute  of  the  Tramf- 
ftAion  being  kept  hy  the  Clerk,  to  be  made  patent  to  all 
concerned,  for  a  Fee  of  One  ^hilling. 
'   f  VI.  And  be  it  enaded  bj  the  Authority  aforefaid,That 
when  a  Perfon  has   been  rendered  Notour  Bankrupt  as 
■Ibrefaid,  no  Poinding  of  the  Moveables  belonging  to  fuch  ^«y/^v 
Bankrupt  ufed  within  Sixty  Days  before  the  bsmkruptcy,  Sf^,^d!° 
or  within  Four^  Calendar  Months  thereafter,  ihall  give  aiogt. 
Preference  to  fuch  Poinder,  but  that  every  other  Creditor 
of  the  Bankrupt,  having  liquidated  Grounds  of  Debt,  or 
Decrees  for  Payment,  and  fununoning  fuch  Poinder  before 
the  faid  Four  Months  are  elapfed,  (hall  be  entitled  to  a 
prDi>ortional  Share  of  the  Price  of  the  Goods  fo  poinded 
effii^iring  to  his  Debt,  dedu&ing  always  the  Expence  of 
indti  Poinding,  together  with  Ten  per  Centum  more  on  the 
laid  Price  or  appraifed  Value,  which  the  Poinder  fhall  re- 
tain to  Account  of  his  Debt  in  Preference  to  the  other 
Creditors,  the  faid  Debt  being  thereby  fo  far  diminiflied 
in  the  Competition  with  them :  And  providing  alfo,  that 
all  Poindings  after  the  Four  Months  ihall  have  fuch  Pre- 
JEerence  as  they  were  entitled  to  by  former  Law  and  Prac- 
tice, faving  always  the  Landlord's  Right  of  Hypothec  for 
Itents,  or  any  other  Hypothec  known  in  Law,  which  (hall 
be  nowife  hurt  or  impaired  by  any  Thing  contained  in  this 
Aft  :  And  provided  ^o,  that  in  the  Csife  of  a  Sequeftra- 
tion  yinder  this  Ad,  the  pari  pqjffu  Preference  of  Arreft- 
inents  and  Poindings  ihall  be  regulated  as  herein  after  di* 
reaed. 
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No.  XIX. 

I  George  I^  c.  $. 

At  AB  for  Pnvtntii^  Titmuks  and  Riotmu 

and  for  the  mon  fpiidy  and  egkBual  Pum/Ung  ik 
Rioters. 

Preamble.  $  I.  Whereas  of  late  manj  Rebellious  RioU  and  Tomnto 
have  been  in  divers  Parts  of  this  Einsdom,  totheDi- 
iturbance  of  the  Public  Peace,  and  Endangering  of  Hii 
Majefties  Perfon  and  Government,  and  the  fame  are  jtt 
continued  and  fomented  bj  Perfons  Difaflfeded  to  His  M^ 
jedj,  prefuroing  fo  to  do,  for  that  the  Punifhmenti  pro- 
vided bj  the  Laws  now  in  being  are  not  adequate  to  ludi 
Beioous  OflTences  ;  and  bj  fuch  Rioters  His  Majefir  i&d 
His  Admini  it  ration  have  been  moll  Maliciouflj  and  FaUj 
traduced,  with  an  Intent  to  raife  Divifions,  and  to  Alien* 
ate  the  Afie£tions  of  the  People  from  His  Majeftv :  Tbert- 
fore,'  for  the  Preventing  and  Supprelling  of  Uxch  Xiots 
and  Tumults,  and  for  the  more  fpeedj  and  effedual  Po- 
niihing  the  Offender^  therein.  Be  it  Ena&ed  bj  the  Kings 
rooft  Excellent  Majefty,  by  and  with  the  Advice  and  Coo> 
ient  of  the  Lords  Spiritual  and  Temporal,  txA  of  tbe 
Commons  in  this  prefent  Parliament  Aflembled,  and'bj 
the  Authority  of  the  fame.  That  if  any  Perfons,  to  ibe 
Number  of  Twelve  or  more,  being  Unlawfully,  Riotouf- 
ly,  and  Tumultoufly  AfTembled  together,  to  the  Diftn'^ 
ance  of  the  Public  Peace,  at  any  time  after  the  laft  D>y 
of  Julyy  in  the  Year  of  our  Lord  One  thoufand  fcv«n 
hundred  and  fifteen,  and  being  Required  or  Comtnaoded 
by  any  one  or  more  Juftice  or  Juftices  of  the  Peace,  or  bJ 

MigtHrates  the  SheriflT  of  the  County  or  his  Under-Sheriff,  or  by  t^ 
Mayor,  Bailiff,  or  Bailiffs,  or  other  Head  Officer,  or  Ji^ 
tice  of  the  Peace  of  any  City  or  Town- Corporate,  wh^? 
fuch  Affeinbly   ihall  be,  by  Proclamation  to  be  made       ^ 
the  Kings  Name,  in  the  Form  herein  after  direded, 
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perfo  thoHfelTeSy  tnd  Peaceably  to  depart  to  their  Ha-  okoeob  x, 
ations,  or  to  their  Lawful  fiofinefs,  fhall,  to  the  Num-  <*  ^  5t 
•  of  Twelve  or  more  (notwithftanding  fuch  Prodama-  p^'ci^ 
1  made)  Unlawfulij,  Riotouflj,  and  Tumultuonfly  re — &iot 
in  or  cootiaiie  together  hy  the  fpace  of  One  Hour  af^  ^^'^' 

fuch  Commtod  or  Requeft  made  by  Proclamation, 
at  then  fuch  continuing  together  to  the   Number  of  ^ntlnuUi* 
relTe  or  more)  after  fuch  Command  or  Requeft  made  together 
Proclamation,  fhall  be  adjudged  Febnj  without  Benefit  one  hoar 
Qergy,  tnd  the  OBfendcr*  therein  fhaU  be  adjudged  Fe*  cU^J^ 
IS,  and  iball  fufier  Death  as  in  cafe  of  Felonj  without 
orit  of  Clergy. 

[IL  AxB  be  it  further  Enaded  by  the  Authority  afopefaid^ 
tat  the  Order  and  Form  of  the  Proclainations  that  (hall 
made  by  the  Authority  of  this  AA,  fhall  be  as  here^ 
»  followeth  (that  is  to  fay)  The  Juftice  of  the  Peace,  f,J*™^^^ 
atber  Perfon  Authorized  by  this  AEt  to  make  the  faid  InatKm. 
Kdamation,  fliall,  among  the  faid  Rioters^  or  as  near  to 
A  as  he  can  fafely  come,  with  a  loud  Voice  Command, 
canfe  to  be  Commanded  Silence  to  be,  while  Proclama- 
1  is  making,  and  after  that,  fhall  openly  and  with  loud 
ica  make,  or  caufe  to  be  made,  Proclamation  in  thefe 
vrdf,  or  like  an  eilefi; : 

7u/f  Sovereign  Lord  tbe  King  Cbargetb  and  Commandetb 
PerfowSf  being  AJfenAkd^  immediately  to  difperfe  tbem^ 
f£Sf  und  PeMceahly  to  depart  to  tbeir  Habitations ^  or  to 
ir  Lmw/id  Bufine/s,  mpon  tbe  Pains  contained  in  tbe  AS 
ie  im  tbe  Pir/l  Tear  of  King  George,  ybr  Preventing  Tu* 
its  and  Riotous  ^JfembHes^ 

God  Save  the  King.  ' 

\  in.  And  every  fuch  Juftice  and  Juftices  of  the  Peace, 
iriff,  Under'-Sheriff,  Mayor,  Bailiff,  and  other  Head-Of«> 
T  ftferefaid,  within  the  Limits  of  their  refpedive  Jurif- 
bions,  are  hereby  Authorized,  Impowered,  and  Requir- 
oa  Notice  or  Knowledge  of  any  fuch  Unlawful,  Riot- 
I,  and  Tumultuous  Aflembly,  to  refort  to  the  Place 
lere  fuch  Unlawful,  Riotous,  and  Tumultuous,  Aftem- 
r  fbmll  be,  of  Perfons  to  the  Number  of  Twelve  or  more^ 
1  there  to  make^  or  canfe  to  be  made|  Proclamation  in 
inner  aforefaid* 
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oYotoE  X,       J  IV.   And   be  it  further  Ena&ed  by  the  Ambority 
iiiui       aforcfaid.  That  if  fucb  Perfons,  fo  Unlawfully,  Riotooljr, 
»iAc«        and  Tumultoufly  Afiembled,  or  Twelve  or  more  of  theii| 
— »ioT       3f(gj.  Proclamation  made  in  manner  aforefaidy  (ball  conti- 
nue together,   and   not  difperfe   themfelves    within  One , 
Hour,  That  then  it  (ball  and  may  be  Lawful  to  and  far 
every  Juftice  of  the  Peace,  Sheriff,  or  Under-Shcriff  of  the 
County,  where  fuch  Aflembly  (hall  be,  and  alfo  to  and  for 
every  High    or  Petty  Confiable,  and  other   Peace  Offi- 
cer  within    fuch    County,    and   alfo   to    and    for  ereij 
Mayor,  Juftice  of  the   Peace,  Sheriff,  Bailiff,  and  otber 
Head-Officer,  High  or  Petty  Conftable,  and  other  Peace 
Officer  of  any  City  or  Town-Corporatc  where  foch  At 
fembly  (hall  be,  and  to  and  for   fuch  other  Perfon  nd 
Perfons  as   (ball   be  Commanded  to  be  Affifting  unto  107 
fuch  Juftice  of  the  Peace,  Sheriff,  or  Under- Sheriff,  Mijor, 
Bailiff,   or  other  Head-Officer  aforefaid,  (who  are  berebj^ 
Authorized  and  Impowered  to  Command  all  His  Majeftiei 
Subjefis  of  Age  and  Ability  to  be  Affifting  to  them  theie- 
rerfons^rc-  "*)  ^^  Seize  and  Apprehend,  and  they  arc  hereby  Reqvir* 
natnineaf-ed  to  l^eize  and  Apprehend  fuch  Perfons  fo  UnlawfoHy, 
lonbled.      Riotoufly,  and  Tumultoufly  continuing  together  after  Pro-     ^ 
clamation   made,  as  aforefaid,  and  forthwith  to  Cany  tbe 
Perfons  fo  Apprehended  before  One  or  more  of  Hit  1^ 
jefty*s  Juftices  of  the  Peace  of  the  County  or  Place  wh«e 
fuch  Perfons  (ball  be  fo  Apprehended,  in  Order  to  their 
being  proceeded  againft  for  fuch   their  Offences  according 
to  Law  ;  And  that  if  the  Perfons  fo  Unlawfiillj,  RiotMif- 
ly,  and  Tumultoufly  AflTembled,  or  any  of  them,  (hallhip- 
Indemnity   pen  to  be  Killed,   Maimed,  or  Hurt,  in  the  Difperfin^ 
kUHn'*^  ^^    Seizing,  or  Apprehending,  or  Endeavouring  to  DifperfCf 
«f  the  iki'  Seize,  or  Apprehend  them,  by  reafon  of  their  Refifting  the 
«"•  Perfons  fo  Difperfing,  Seizing,  or  Apprehending,  or  £»• 

deavouring  to  Difperfe,  Seize,  or  Apprehend  thenii  that 
then  every  fuch  Juftice  of  the  Peace,  Sheriff,  Under-She- 
riff,  Mayor,  Bailiff,  Head-Officer,  High  or  Petty  Coofti^ 
ble,  or  other  Peace-Officer,  and  all  and  fingular  Ferfooii 
being  Aiding  and  Affifting  to  them,  or  any  of  them,  b^ 
be  Free,  Difcharged,  and  Indemnified,  as  well  againtt  th^ 
lying's  Majefty,  His  Heirs  and  Succeffors,  as  againft  all  *^ 
every  other  Perfon  and  Perfons,  of,  for^  pr  cooceming  ^^ 
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Cillinff,  Maimingy  or  Hurting,  of  any  fuch  Perfon  or  Per-  o«o»of  i, 
BOB,  (o  Unlawfully,  Kiotonilj,  and  Tumultuooflj  AfTemb-  l*^l'J^'^ 
fbi^  that  ihall  happen  to  be  fo  Killed,  Maimed,  or  Hurt,  as  pbacc 
ifbrcfaid.  — ^iot 

$  V,    And  be  it  further  Enaded    by  the  Authority  '^^^' 
iferefiud.  That  if  any  Perfons  Unlawfully,  Riotoufly,  and 
Cvmultuoufly  AfTembled  together,  to  the  Difturbance  of  the 
Pkiblic  Peace,  ihall  Unlawfully  and  with  Force  Demolifh, 
or  Pall  down,  or  begin  to  Demolilb,  or  Pull  down  any 
Church  or  Chapel,  or  any  Building  for  Religious  Wor(hip,  Demdifli- 
Certified  and  Regillered  according  to  the  Statute  made  in  ^"?  chnrch-i 
the  Firft  Year  of  the  Reign  of  the  late  King  William  and  ^'  ^""^ 
Queen  Mary,  Intituled,  jin  A&  for  Exempting  their  Mom 
Mui  Protefiant   SubjeBs  Dijfenting  from    the  Church  of 
England,  from  the  Penalties  of  certain  Lawsy  or  any  DwelU 
ing-Houfe,  Bam,  Stable,  or  other  Out-Houfe,  That  then 
rrery  fuch  DemoliOiing,  or  Pulling  down,  or  beginning  to 
Demolifh,  or  Pull  down,  (hall  be  adjudged  Felony  without 
Benefit  of  Clergy,  and  the  Offenders  therein  ihall  be  ad- 
|adged  Felons,  and  fliall  fuffer  Death  as  in  cafe  of  Felony, 
wilJboat  Benefit  of  Clergy. 

J  VL  Provided  always,  and  be  it  further  Enabled  by 
die  Authority  aforefaid,  That  if  any  Perfon  or  Perfons  do, 
or  fliall,  with  Force  and  Arms,  wilfully  and  knowingly  Op-  obflnift. 
pofe,  Obftrufi,  or  in  any  manner  wilfully  and  knowingly  ing  the 
Lett,  Hinder,  or  Hurt  any  Perlbn  or  Perfons  that  (hall  be-  ^^^^^ 
gin  to  Proclaim,  or  go  to  Proclaim,  according  to  the  Pro-  nucion. 
damation  hereby  direAed  to  be  made,   whereby  fuch  Pro- 
damation  ihall  not  be  made,  That  then  every  fuch  Oppof- 
iag,  Obilru&ing,  Letting,  Hindering,  or  Hurting,  fuch  Pern 
Ion  -or  Perfons,  fo  beginning,  or  going  to  make,  fuch  Pro- 
clamation, as  aforefaid,  fliall  be  Adjudged  Felony,  without 
Benefit  of  Clergy,  and  the  OiFenders  therein  fhall  be  ad- 
judged Felons,  and  fliall  fufler  Death  as  in  cafe  of  Felony, 
without  Benefit  of  Clergy  ;  and  that  alfo  every  fuch  Per- 
(bo  and  Perfons  fo  being  Unlawfully,  Riotoufly,  and  Tu-  • 
mnltuoufly  Aflembled,    to   the   Number   of  Twelve,   as 
aforefaid,   or  more,   to    whom   Proclamation    fliould    or 
oaght  to  have  been  made,  if  the  fame  had  not  been  hin- 
dered, as  aforefaid,  fliall  like  wife,  in  cafe  they,  or  any  of 
theniy  to  the  number  of  Twelve,  or  more,  fhall  continue 


Xciv  ^  APPENDIX  It  N^^XX. 

•lORoc  I,  together,  and  not  difpeffe  themrelves  within  One  Hoar,  i& 
PUBLIC  -^cf  '^^ch  Lett  or  Hindcrance  fo  made,  having  knowledge  cf 
rBAc<  fuch  Lett  or  Hinderaoce  fo  made,  ihaU  fae  adjudged  IW 
~**''*^  lonsy  and  (ball  fufier  Death  as  in  cafe  of  Felony,  widMtt 
Benefit  of  Clergy. 

$VIL  And  be  it  further  Enafted  by  tiie  Autherkj 
aforefaid,  That  if,  after  the  faid  laft  Day  of  yufy  Om 
thoufand  feven  hundred  and  fifteen,  any  fuch  Chncch  ar 
Chapel,  or  any  fuch  Building  for  Religioua  Worfliii^  w 
Rcpantioo  gny  fuch  Dwelling-Houfe,  Barn,  Stable^  or  other  Oo^ 
^£^  Houfe,  (hall  be  DemoliQied,  or  Pulled  down  wholly,  oi  b 
part,  by  any  Perfons  (b  Unlawfully,  Riotoufly,  ukI  Ta» 
multuoufly  AiTcmbled,  That  then,  in  cafe  fuch  Chufcbi 
Chapel,  Building  for  Religions  Worfliip,  Dwelluig*Hiod!^ 
Barn,  Stable,  or  Out-Uoufe,  fliall  be  out  of  any  Citj  or 
Town,  that  is,  either  a  County  of  itfelf,  or  is  not  vuhia 
any  Hundred,  That  then  the  Inhabitants  of  the  Hundred, 
in  which  fuch  Damage  (hall  be  done,  (ball  be  liable  to 
yield  Damages  to  the  Per(bn  or  Perfons  Injured  and  Dubp 
nified  by  fuch  Demoli(hing  or  Pulling  down  wboUy,  of  ia 
part ;  and  fuch  Damages  (hall  and  may  be  Reooyerad  bf 
A&ion,  to  be  brought  in  any  of  His  Majefties  Courts  of 
Record  at  Wejlmin/ler,  (wherein  no  Eflblgo,  Protefiiooy  or 
If  oat  of  Wager  of  Law,  or  any  Imparlance,  (hall  be  allowed)  bj 
&I  ^*^*  ^^*  Perfon  or  Perfons  Damnified  thereby,  againft  any  Two 
or  more  of  the  Inhabitants  of  fuch  Hundred,  fuch  A^s 
for  Damages  to  any  Church  or  Chapel  to  be  brought  is 
the  Name  of  the  Redor,  Vicar,  or  Curate,  of  fuch  Chprch 
or  Chapel  that  (hall  be  fo  Damnified,  in  Truft,  for  apply* 
ing  the  Damages  to  be  Recovered  in  Rebuilding  or  Re* 
pairing  fuch  Church  or  Chapel ;  and  that  Judgment  bein| 
given  for  the  Plaintiff  or  Plaintiffs  in  fuch  A&ion,  tkeDv 
mages  fo  to  be  Recovered  (hall,  at  the  Requefi  of  fudi 
Plaintiff  or  Plaintifls,  his  or  their  Executors  or  Admiiu- 
ftrators,  be  Raifed  and  Levied  on  the  Inhabitants  of  fo^ 
Hundr^,  and  paid  to  fuch  Plaintiff  or  Plaintifis,  in  (M^ 
Manner  and  Form,  and  by  fuch  Ways  and  Means,  as  are 
Provided  by  the  Statute  made  in  the  Seven* and- twcnticch 
Year  of  the  Reign  of  Queen  EJizabitb^  for  Reimburfiag 
the  Perfon  or  Perfons  on  whom  any  Money  Recovered 
againft  any  Hundred  by  any  Party  Robbed,  fball  be  h^ 
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:  And  in  Cftfe  my  fuch  Choreh,  Chapel,  Boilding  for  ^*<>^«'  >« 
igioas  Worfhipi  Dwelling-honfe,  Barn,  Stable,  orOnU  public 
Ee«  fo  Damnified,  (hall  be  in  any  City  or  Town  that  ia  peaci 
ar  a  Conntjr  of  itfelf,  or  is  not  within  anj  Hundred,  ""*'**''' 

then  fnch  Damages  ihall  and  may  be  Recovered  by 
ioB  to  be  brought  in  manner  aforefaid  (wherein  no  Ef« 
n,  ProteAion,  or  Wager  of  Law,  or  anj  Imparlance* 
I  be  allowed)  againft  Two  or  more  Inhabitants  of  fuco 
r  or  Town  ;  and  Judgment  being  given  for  the  Plaint- 
»r  Plaintiffs  in  fuch  Aftien,  the  Damages  fo  to  be  Re^  ^  witUn  a 
;red  iball,  at  the  Requeft  of  fuch  Plaintiff  off  Plaintiffs,  ^'^^^  ^""^ 
Dr  their  Executors  or  Adminiftrators,  made  to  the  Juf- 
I  of  the  Peace  of  fuch  City  or  Town  at  any  Quarter- 
ons  to  be  holden  for  the  laid  City  or  Town,  be  Raif- 
nd  Levied  on  the  Inhabitants  of  fuch  City  or  Town^ 
Paid  to  fuch  Plaintiff  or  Plaintiffs,  in  fuch  Manner 
Form,  and  by  fuch  Ways  and  Means,  as  are  Provided 
he  fitid  Statute  made  in  the  Seven-and-twentieth  Year 
lie  Reign  of  Queen  Eiisaahitb^   for  Reimburfing  the 
on  or  Perfons  on  whom  any  Money  Recovered  againil 
Hundred  by  any  Party  Robbed,  fkall  be  Levied. 
VIII.  And  be  it  further  Enafted  by  the  Authority  Ad  to  be 
^aid,  That  this  Aft  ihall  be  openly  Read  at  every  ""^^ 
rter-SeflkinSy  and  at  every  Leet  or  Law- Day. 
[X.  Provided  always,  That   no  Perfon  or  Perfons 
be  Profecuted  by  Virtue  of  this  Aft  for  any  Offence  Limitation 
offences  Committed  contrary  to  the  fame,  unlefs  fuch       ^ 
ecution  be  Commenced  within  Twelve  Months  after 
Dffence  Committed. 

X.  And  be  it  further  Enafted  by  the  Authority 
efaidy  That  the  Sheriffs  and  their  Deputies,  Stewarts 
their  Deputies,  Bailies  of  Regalities  and  their  Depu- 

Magiftrates  of  Royal  Boroughs,  and  all  other  Infe-  ScottUh 
Judges  and  Magiftrates,  and  alfo  all  High  or  Petty  "^^S*^^*^ 
ftables,  or  other  Peace-Officers  of  any  County,  Stew- 
f^  City,  or  Town,  within  that  Part  of  Great  Britain 
d  Scotiamd,  fliall  have  the  fame  Powers  and  Authority 
putting  this  prefent  Aft  in  Execution  within  Scotland^ 
he  Juftices  of  the  Peace  and  other  Magiiiratts  afore* 
.  refpeftively  have  by  Virtue  of  this  Aft,  within  and 
the  other  Parts  of  this  Kingdom ;  and  that  all  and 
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howrepa^ 
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Scotland. 


Seottifli 
places  of 
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every  Perfon  aod  Perfona  who  (ball  at  any  time  be  Coo- 
vided  of  any  the  Offences  afore-mentioned»  within  that 
Part  of  Gnat  Britain  called  Scotland^  ihall  for  every  fndi 
Offence  Incur  and  Suffer  the  Pain  of  Death,  and  Confifca* 
tion  of  Moveables :  And  alfo.  That  all  Profecutions  Sat 
Repairing  the  Damages  of  any  Church  or  Chapel,  or  any 
Building  for  Religious  Worfhip,  or  any  Dwelling-Houfe, 
Barn,  Stable,  or  Out-Houfe,  which  (ball  be  Demoliflied  or 
Pulled  down  in  whole,  or  in  part,  within  Scotland^  bj  anj 
Perfons  Unlawfully,  RiotQufly,  or  Tumultoufly  Affembled, 
(hall  and  may  be  Recovered  by  Summar  AAion,  at  the 
Inilanqe  of  the  Party  Aggrieved,  his  or  her  Heirs  or  Ex- 
ecutors, againft  the  County,  Stewartry,  City,  or  Borough 
refpeftively,  where  fuch  Diforders  (ball  happen,  the  Mi- 
giftrates  being  Summoned  in  the  Ordinary  Form,  and  the 
(everal  Counties  and  Stewartries  called  by  Edidal  Cita- 
tion at  the  Market  Grofs  of  the  Head  Borough  of  fach 
County  or  Stewartry  refpedively,  and  that  in  general, 
without  mentioning  their  Names  and  Defignations. 

§  XI.  Provided,  and  it  is  hereby  Declared,  That  this 
Aft  (ball  extend  to  all  Places  for  Religious  Worihip,  in 
that  Part  of  Great  Britain  called  Scotiand,  which  are  To- 
lerated by  Law,  and  where  His  Majefty  King  George,  the 
Prince  and  Princefs  of  Wales,  and  their  Iffue,  are  Frayed 
for  in  Exprefs  Words. 


No.  XX. 


yjMEsFIt  Pari.  1 6,  1600,  r.  12. 


Anentjingular  Combats. 

Duelli.  OUR  SOVERAINE  L  O  R  D  E,  and  Eftaitcs  ^ 

this  prefent  Parliament,  confidering  the  great  liberty  tl^^ 
fundry  perfons  takes  in  provoking  of  others^to  fingul^ 
combats,  upon  fuddaine  and  frivole  quarrels  whilk  hcs  '^  ^ 
gendered  great  inconvenients  within  this  Realme* 
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refbre,  ftatates  and  ordaines»  that  no  perfon  in  tjme  jamis  ti, 
ng,  without  his  Heighnes  licence  fight  any  fingular  '^*  ^'  ^^* 
;,  under  the  paine  of  death,  and  his  movable  geare  peacb     - 
to  his  Heighnes  ufe.     And  the  provoker  to  be  pu-  — duell% 
with  a  more  ignominious  death  nor  the  defender,  at 
afare  of  his  Majeftj* 


No.  XXL 


William,  Pari,  i,  1696,  c.  35. 

j^^  againft  Duells* 

Soveraign  Lord,  with  Advice  and  Confent  of  the 
of  Parliament,  Statutes  and  Ena&Si  That  whofo* 
rincipal  or  Second,  or  other  interpofed  Perfon,  gives 
[enge  to  Fight  a  Duell,  or  fingle  Combat,  or  who^ 
accepts  the  fame,  or  whofoever  either  Principal  or 
on  either  fide  ingages  therein,  albeit  no  Fighting 
Ihall  be  punifhed  by  the  pain  of  Baniihment,  and 
t  of  Moveables,  without  prejudice  to  the  A8i  aU 
nade  againft  the  Fighting  of  DueUs ;  Which  His 
J  with  Confent  forefaid  hereby  Ratifies  and  Con- 
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yjMES  /,  Pari.  1,  1424,  c.  2. 
Peace  Juld  be  keeped  within  the  Realm. 

d.  That  firme  &  ficker  peace  be  keeped  and  halden 
all  the  Realme,  and  amang  all  and  fundrie  Lieges 
bjedtes,  to  our  Soveraine  Lord  the  King,  and  that 
1  take  on  band  in  time  to  cum,  to  moove  or  make 
^/.  11.  g 
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Aftsi^tax  U 


N*»U. 


weir  agiiaft  other,  under  ail  paiae  that  aujr  foibv  be 
courfie  of  Gemipoim  law. 
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James  /,  Pari.  9, 14 191  c.  129. 

Ofjflvertie  ajked  bt  onU  partU  of  uthers. 

Taking  Item,  It  is  fiatute  and  ordainod^  that  gif  onie  of  the 

cnun^  per-  ^^"S^^  licgcs  hes  onj  doubt  of  the  life,  outher  be  deed  or 

fonal  «iaa-   mannance,  or  violent  prefumption,  and  he  alk  fovertie  of 

S^*  partie,  that  the  plaint  is  maid  upon,  fa  that  the  partie 

plantife  mak  pruif  of  the  deed,  or  mannance,  or  of  the 

▼iolent  prefumptioB  maid  or  done  lill  hioi  be  his  aitb,  or 

uther  fufficient  pmife,  and  the  Sohirefe  4o  net  that  cfsirB 

till  his  office  ia  that  oafe,  he  £ril  be  in  fourtie  puad  tfthi 

King,  and  aflPjrith  the  partie. 


No.  XXIV. 


L»awbur« 


James  II,  Pari.  6,  1449,  ^'  *3* 

^ie  Prociamation  of  general  peace  :  Of  iawJurrowts:  (f 

minf/lirs  ofJU^w* 

Item,  It  is  ordained,  that  general  peape  be  prodays- 
ed  and  keiped  out-throw  all  the  Realme,  that  all  men  fs^ 
travel  furelie  &  fickerlie  in  mercbandice,  (f,  utberwaic* 
in  all  places  throw  the  land,  fwa  that  na  man  neede  tiu 
^ave  afiuraoce  ane  of  uther,  bpt  that  the  Kingis  peace  be 
i^lTurance  till  all  men.     And  quha  that  offendis  therein,  ^ 
he  puniflied  by  the  King  or  his  Oi&ciares.     And  Aat  ^ 
King  make  fik  Officiares,  that  can  weill  8&  majr  weHl  {^r^ 
ni(h  fik  trefpaflbora.    And  attour,  gif  onj  perfoo  drea^ 
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pe  nther,  that  he  pafle  to  the  Schirefie,  or  to  the  Offi-  jam ts  i, 
iaresi  that  it  efieiris  to,  and  make  that  knawn,  or  fweare  ^>  ^'  '^* 
iiat  he  dreadis  him,  and  they  fall  take  borrowes  of  peace,  peace. 
fter  the  ades  maid  thereupon  of  before.     And  that  juft 
len  be  maid  Juftices,  that  kennis  the  Lawe,  and  that  will 
lioifter  eaveiilie,  alfweill  of  the  greate,  as  of  the  fmall. 
Ind  right  fwa  of  uther  officiares.     And  gif  they  be  ne- 
ligent  to  minifter  their  officer^  that  they  be  puniihed  be 
ie  King.     And  that  the  juftice  pafle  twife  throw  the 
Duntrie  in  the  zeir,  after  the  auld  lawes. 


No,  XXV. 


yjMES  IF,  Pari.  3,  1491,  c.  ay. 

jlmnt  finding  rf  Law-iorrowes. 

Itsm ,  It  is  advifed,  (Utute,  and  ordained,  for  the  efchew* 
[  of  flauchter  fi>re-thought  fellonie,  and  debait,  that  fall 
ppen  be^ixt  onie  perfons  in  time  to  cum,  be  complaint 
id  to  our  Soveraine  Lord,  his  Chancellary  or  Juftice, 
X  the  Chancellar  or  Prefident  beand  for  the  time,  with 
rife  of  the  Councel  and  Juftice,  with  advife  of  his  Af- 
[bures,  fall  put-^uhat  paine  of  fumme  of  money,  that 
7  think  expedient,  the  parties  and  their  aftiones  beand 
imddered,  that  the  partie  compleinzieand  fall  be  harme- 
and  ikaithles  in  his  perfon  or  gudes,  but  fraude  or 
lie  utherwaies  then  law  will.  And  quhat  Judge  or 
d^  that  takis  this  fovertie,  that  they  aA  the  farain,  or 
It  m  remembrance  in  their  buik,  that  it  may  be  fchawin 
our  Soveraine  Lord  and  his  Councel,  and  fiklike  paines 
be  put  in  flauchter,  rebellion,  and  uther  crimes. 
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No.  XXVI, 


rUBLIC 
PIACB. 


Lawbur- 
rows, 


James  FI,  Pari.  7,  1581,  r.  117. 

The  Formi  and  Paine  of  Law^borrowes. 

FoRSAMFJKLE,  as  findrie  gude  A£les  ties  bene  maidanent 
finding  of  Law  borrowes,  for  prefervation  of  the  treffc 
and  obedient  Subjeftes  from  injuft  force  and  violence;  and 
laitlie  for  their  greater  comfort,  it  was  Weill  ordained,  that 
the  paines  of  La  %>borrowes  fuld  be  divided  betwixt  the 
King  and  the  Pairt  e  offc^nded  unto.  Neverthelefle,  feeing 
the  paine>  of  Law-borrowes  hes  extended  onlj  in  time  bj- 
gane,  for  fafetie  of  bodielie  harme  from  the  perfon  of  the 
compleener  :  the  malice  of  the  wicked  fa  increai&s,  as 
thej  ccafe  not  be  indireft  meanes,  and  hounding  out  c( 
Limmars,  Vagaboundes,  and  uthers  not  refponfftl,  to  in- 
vade  the  innocent  perfones,  not  onlie  in  their  bodies^botto 
rieve,  tieale,  houch,  or  flaj,  their  Oxen,  Horfes,  and  utber 
Cattel,  cut  or  deflroj  their  Cornes,  or  to  caufe  eate  the 
fame  with  Beftial ;  to  hound  and  flay  their  fcheepe  mth 
dogges,  boaft  themfelves  in  fik  forte,  as  thej  dare  not  lie 
in  their  awin  Houfes,  or  to  minace  their  feryandes  to 
lieve  their  fervice,  quhairthrow  their  ground  majrbeltjed 
waiily  to  the  utter  wrack  and  depauperating  o£  the  InM- 
centes. 

QuHAiRFOiR,  our  Sovcraiue  Lord,  with  advife  of  bis 
Three  Eltaites  in  this  prefent  Parliamentf  Ordainisi  Tbit 
all  Letters  of  Law-borrowes  fall  be  dired  in  timecnin^ 
th^  h^i  °*^"8»  ^^  ^^^  inftance  of  the  pairties  compleenand,  Chaiige* 
barm.  ^  ^"S  '^^  perfones  compleened  upon  to  finde  ficker  (bfertic 
and  Law-borrowes,  that  the  compleeners,  their  wivOi 
bairnes,  tennentes,  and  fervandes,  fall  be  harmdes  vA 
fkaithlefs  in  their  bodies,  Landes,  Takkes,  Pofle£Booes, 
Gudes,  and  Gcare,  and  on  na  wajes  to.  be  moleftedor 
troubled  theirin,  be  the  perfones  compleened  upon,  nor  tt 
uthers  of  their  cauiing,  fending,  hounding<-out,  receiptiBgy 
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onmandy  affiftance,  and  rati-habitation,  quhome  thejmaj  james  n, 
oppe  or  let  direftlie  or  indireftlie.  utherwaycs  nor  be  or-  i58i,c.ii7 
our  of  Law  and  Juftice,  under  great  paines,  to  be  modi-  peacc. 
ed  be  the  Lordes  of  SeiEoo,  or  uthers  ordinar  Judges  ;  be 
ohome,  in  cafe  the  faid  Law-burrowes  fall  be  dewlie  trjed 
)  be  broken,   the  ane  halfe  of  the  paine  fall  perteine  to 
^nr  Soveraine  Lord,  and  the  uther  halfe  to  the  pairtie 
rieved,  according  to  the  effefi  and  meaning  of  the  faid 
i&,  maid  to  that  efied  of  befoir. 


No.  XXVII. 
James  W,  Pari.  13, 1593,  c.  170. 

AdditumipU  the  Paines  of  Law  Jforrowes.  * 

It  is  ftatute  and  ordained,  be  Our  Soveraine  Lord,  and 
I  Three  Eftaites,  that  in  time  curaming  the  paines  and 
lawes  of  Law-burrowes,  or  for  none-again-bringing  of 
icrs  to  the  Juftice  Gierke  and   his  deputes  :  or  for  none-  p^in,  of 
npeirance  before  the  Juftice  after  fovertj  found,  fall  bee,  Uwbur- 
•  every  Erie  or  Lorde,  twa  thoufand  pundes  :  For  every  '^^^ 
sat  Baronne,  ane  thoufand  pundes  :  For  every  Free-hald-  Freeholder, 
,  ane  thoufand  Markes  :  For  every  Fewer,  five  hundreth  Fewer, 
iokes':  For  every  Zeaman-nian,  ane  hundreth  Markes  :  zcaman- 
)r  every  Gentle.-man-un- landed,  twa  hundreth  Markes  :  man, 
I  ilk  perfon  fummoned  to  pals  upon  aflife  before  the  Juf*  Ocntle- 
:e»  ape  hundreth  Markes:  And  that  the  Juftice  Gierke  man-un- 
id  his  deputes   receive  fovertie  according  to  the  faidis  l^'^dc*** 
lines  10  time  cummiug^  and  na  uther-ways,  as  they  will 
afwere  upon  the  dewtie  and  execution  of  their  ofEces. 
Old  the  faids  paines  of  Law-borrowes  to  be  divided  equal- 
r  betwixt  the  King  and  the  par  tic  oftended  unto,  conforme 
>  the  aft  maid  upon  of  before  ;  and  that  the  un-law  of  all 
cxfbnes  arreifted,  and  not  compeirand  at  the  firft  Juftice 
ice,  over  all  the  Realme  in  time  cummin^,  (all  be  twenty 
uides. 
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No.  XXVIII. 


PUBLIC 
I'EACC. 


James  VU  Pari,  ij,  1597,  t.  273. 

The  Pains  of  Law^Aurrows  fuld  he  fdytd  ti  Um  piajot 
bis  dif obedience  is  denunced  Rebell :  tbe  Cautioner  majU 
perfewed,  or  tbe  Principal. 

Our  Soveraine  Lorde,  and  Eftates  of  Parliament,  ftatoCs 
and  ordains,  that  the  paines  of  contravention  lal)  be  payed 
be  the  principal  party  that  is  charged  to  find  Law-borrowi, 
albeit  he  pafle  to  tbe  home,  and  find  liot  calitien  :  and  gif 
he  find  caution,  that  baith  he  as  principal,  and  als  hb  cao- 
tioner  fall  be  fubjed  to  the  payment  Cbejccof^  int  tbe  opdoo 
of  the  pprfewer,  as  in  all  uther  pecunial  obligations. 


No.  XXIX. 
JViLZjAM,  Pari*  1, 1701,  f.6. 

j^  ji6l  for  preventing  wrongous  Lt^i/pmneut^  4»ni  igi^ 

undue  Delays  in  ^ryalr. 

Preamble.        ^^^  SovERAiGK  LoRD  cbrifid^ting  it  is  tbe  Intftl'cft  of 
all  his  good  SubjeAs,  that  the  Liberty  of  their  j^rfbbste 
duely  Jecured ;  and  that  it  is  iptelared  by  tb^  (^Auk  3 
i?ffi&r,That  the  Imprifontnent  of  perfon^^  Withokit  ekjiHff- 
inj^   tfate  Reafoiis   thereof,  ah^  delaying  to  ^ut  tlitih ^^ 
Tfyal,  is  contrair  to  Law  :  Therefore  His  Majfcfy,  wi^^ 
|;^^^^»'^["  Advice  and  Confent  of  the  Eftates  of  iPaHiatneUt,  Statutes 
l^prif^.    £na6ts,  and  Ordains,  that  all  Infotmers  flidl  Siftt  their  ^ 

fofmatioos,  ahd  thdt  no  JPerfoh  (ball  hereafter  be  itriprlfi^ 

cd  for  Cuftody,  ia  Order  to  Tryal,  for  any  Crimd  or  C3^ 


xnent. 
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*^  withoot  m  Wmrrand  in  Writ,  ezprefling  the  particu-  wili.  p.i, 
Caaie  for  which  be  is  imprifoned  ;  and  of  which  War«  ^J^'  ^-  ^' 
v«dd  the  MeflBmger,  or  Ezecuter  thereof,  before  Imprifon*  com  :^.t» 
"■mCf  or  |he  Keeper  of  the  Prifon  receiving  the  fame,  is  munt. 
hcrebj  Ordained  to  Eire  a  juft  Doable  immediatelj,  under 
his  Hand,  to  the  Pnfoner  himfelf,  for  the  end  after-fpeci-  Signrd  in- 
fied :  Dedaring^  That  all  Warrands  for  ImprifoDtnent^  on  ^''*^''"^» 
the  Account  forefaidi  either  proceeding  upon  Informations  ^  ^^^^ 
aot  fnbfcribed,  or  not  expreffing  the  particular  Caufe,  (hall  the  canfe. 
he  Toid  and  noil,  and  the  Judge,  or  Qfficiar  of  the  Law, 
mod  all  others  whatfomever  fubfcribing  the  fame,  and  the 
£xecutor,  or  Keeper  of  the  Prifon,  who  (ball  receive  and 
detain  the  Perfon  fo  wrongoudy  Ordered  to  be  Impribn-  Penalty* 
sdy  or  refufing  a  Double  as  faid  is,  (ball  be  lyable  in  the 
Pani(hment  of  wrongous  Imprifonment,  hereafter  ezpreft. 
And  to  the  elFeft  that  Perfons,  who  are,  or  (hall  be,  Im- 
prifoned for  Guftodj,  in   order   to  Tryal,   maj  not   be 
'wrongoufly  delayed  and  detained.  His  Majefty,  with  Ad- 
vice and  Gonfent  forefaid,  Statutes  and  Ordains^  that  all  ll,  BaUL 
Grimes,  not  inferring  Capital  Puaiflimenty  (ball  be  Bail- 
uble:  And  for  clearing   and   eiUblilhing  the  Method  oi^^^^^ 
finding  Bail  in  fuch  Cafes,  either  before  or  after  Impri-  ^^'^^^*^* 
fonment,  His  Majefty,  with  Advice  and  Confent  forefaid,  .    ^ 
Statmtii  and  Ordains^  That  it  (hall  be  lawful  to  the  Pri-  tion!  ^^' 
foner,  or  Perfon  ordered  to  be  Imprifoned,  to  apply  to  the 
Committer  or  Commiflioncrs  of  Jufliciary,  or  other  Judge  ^^  whom.' 
competent  for  Cognition  of  the  Crime,  and  offer  to  find 
fufficient  Caution,  that  he  the  faid  Prifoner  or  Perfon  or- 
dered to  be  Imprifoned,  (hall  appear  and  anfwer  to  any  ^/h^t  cau- 
Libel  that  (ball  be  oiTered  againit  him,  for  the  Crime  ortion. 
Ofence  wherewith  he  is  charged,  or  at  any  time  within 
Che  fpace  of  (ix  Moneths,  and  that  under  fuch  a  Penalty  as 
the  fiiid  Committer,  or  the  Lords  of  Jufticiary,  or  other 
Judge  competent,  ihall  modifie  and  appoint ;  and  that  up-  Dutv  of 
on  the  faid  Application,  the  faid  Committer,  or  Lords  of  thejadge. 
Jnfticiary,  or  other  Judge  competent,  (hall  fird  Cognofce, 
whether  the  Crime  be  Capital  or  not,  in  order  to  the  find- 
ing Bail  allenarly ;  and  if  found  Bailable,  then  he  or  they 
ihall  be  obliged  to  modifie  the  Sum  for  which  the  Bail  is 
to  be  found,  within  twenty* four  Hours  after  the  faid  Pe-  ^4  houn 
tition  is  prefented  to  him  or  them  refpeaivelyi  the  Sum  [y^  "^' 
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WILL.  p. I,  for  which  the  Bail  is  to  be  found,  not  exceeding  fix  thoD« 

x7oi,c.6,  fand  Mcrks  for  a  Nobleman,  three  thoufand  Merksfora 
Landed  Gentleman,  one   thoufand  Merks  for  any  other 

Quantum.  Gentleman  and  Burgefs,  and  three  hundred  Merks  for  any 
other  inferior  Ferfon,  under  the  Pain  of  wtongons  Impri- 
fonmenty  and  upon  the  Parties  finding  fufficient  Bail,  uiu 
der  the  Fenaltj  modified  at  the  fight  of  the  faid  Judge  or 
Judicatory  refpeSive ;  and  Delivering,  or  Ofiering  the 
fame  to  the  Clerk,  and  Inflniments  taken  upon  the  De- 
livery, or  Offer,  of  fufiicient  Caution,  the  faid  Committer, 
or  Judicatory  competent,  fhall  order  his  Liberation,  or 
difcharge  his  Imprifonment,  if  not  incarcerat,  under  the 

Paini.  Penalty  of  wrongous  Imprifonment ;  as  likewife  that  fa& 
ficient  Bail,  under  the  Penalty  .modified,  being  offered  to 
the  Judge  or  Magifirat,  to  whom  the  Execution  of  the 
War  rand  is  directed  :  The  faid  Judge  or  Mmgiftrat  (hall 
be  obliged,  and  is  hereby  Appointed  and  Ordained  to  ac- 
cept of  the  forefaid  Bail,  and  fet  the  Prifoner  at  Liberty, 
under  the  like  Penalty  of  wrongous  Imprifonment.    And 

III,  Forcing  His   Majefty,  with  Advice  and  Cpnfent  forefaid,  frrder 

on  the  trial,  s^^ff^fg^  ^^^  Ordaifu,  that,  upon  Application  of  any  Pri- 
foner for  Cuftody  in  order  to  Trial,  whether  for  Capital 

ti<S!"'  or  Bailable  Crimes,  to  any  of  the  Lords  of  Judiciary,  or 
other  Judge   or  Judicatory   competent  for  Judgbg  the 

To  whom  ?  Crime  or  Offence  for  which  he  is  imprifoned  ;  and  the 
faid  Prifoner  his  producing  the  faid  Double  of  the  Waiw 
rand  of  his  Imprifonment  under  the  Keeper's  Hand,  the 
faid  Judge  or  Judicatory  competent,  under  the  Pain  of 

Precepts,  wrongous  Imprifonment,  are  hereby  Ordained,  withii 
twenty-four  Hours  after  the  faid  Application  and  Pedtioa 
is  prefented  to  him  or  them,  to  give  out  Letters  or  Prei* 

Within  24  cepts,  dired  to  Meffengers,  for  intimating  to  his  Majefties 

hour*,        Advocat  or  Procurator-fifcal,  and  Party  appearing  by  tb^ 
Warrand  to  be  concerned,  if  any  be  within  the  Kingloite 

fiked.**  ^o  fix  a  Dyet  for  the  Tryal  within  fixty  Days  after  tb^ 
Intimation ;  Certifying  his  Majefiies  Adyocat  qr  Prociiri>r' 

60  days,  tor-fifcal,  and  the  faid  Party  concerned,  that  if  they  £iilzi^ 
the  Prifoner  (ball  be  Difcharged  and  fet  at  Liberty  witt*-- 
out  delay  ;  for  doing  whereof,  the  faid  Judge  or  Judicfl^ 
tory   competent,    are    hereby   exprefly   Warranted,    aa^ 

^\ca^ "*"  ^^^^^7  Required  and  Ordained,  to  do  the  fame  under  th^ 
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ty  forefaidy  unlefs  the  Delay  be  upon  the  Prifoner's  will,  p.r, 
tiuon  or  Defire  ;  and  the  Dyet  of  the  Tryal  being  pre-  i7oi-  c.6, 
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,  the  Magiftrats  of  the  Place,  or  Keeper  of  the  Pri-  ^^  ^^^ 
I,  (hall  then  be  obliged  to  deliver  the  Prifoner  to  a  fuf-  trial. 
ficient  Guard,  to  be  provided  by  the  Judge,  his  Majefty's 
-Advocat,  or  Procurator-fifcal,  that  the  Prifoner  may  be 
ffted  before  the  Judge  competenty  and  His  Miijefty's  Ad-  Trial 
'Viocat  or  Procurator-fil'cal,  (hall  inlift  in  the  Libel,  and  the  ^°^^*^^ 
Judge  put  the  fame  lo  a  Trya],  and  the  fame  (hall  be  de- 
termined by  a  final  Sentence  within  fourty  Days,  if  be-^     "^ 
ibre    the  Lords  of  Jufticiary,  and  thirty  Dajs  if  before 
*ny  other  Judge;  and  if  his  Majefty*s  Advocat  or  Pro-^°  *^'' 
curator- iifcal  do  not  infill  in  the    1  ryal  at  the  Day  ap- 
pointed, and  profecute  the  fame  to  theConclufion  as  afore- 
laid.  His  Majefty,  with  Advice  forefaid,  Statutes  and  Or^ 
daiaSf  that  the  Dyet  fliall  then  hejlmfi/iciter  deferted,  and 
the  Prifoner  immediately  liberat  from  his  Imprifonment  If  thetn'al 
for    that  Crime  or  Offence;  and  if  no  Proccfs  be  raifed  "  "°^*°^- 
and  execute  within  the  time  allowed,  or  in  cafe  of  not  in-        ' 
fifting  at  the  Dyet,  and  bringing  the  Procefs  to  a  Conclu- 
fion  within  the  forefaid  ^>pace,  it  fliall  be  lawful  to  the  ccfai 
Prifoner  to  apply  to  the  Jull ice-General,  JufUce- Clerk,  or 
^ny  of  the  Lords  of  Judiciary,  or  Judge  competent  re- 
fpedive ;  and  upon  his  Application,  and  inliru61ing  that  Applici- 
the  limited  time  by  Law  for  infifling  or  concluding  the  pon  to  the 
Procefs  is  elapfed,  and  lultrunients  taken  thereupon,  the  J"°S^* 
faid  Juft ice-General,  Juilice- Clerk,   Lords   of  Jufticiary, 
«nd  Judge  competent,  ihall  be  obliged,  within  twenty-four  ^jt^hm  24 
Hours,  to  ilfue  out  Letters  or  Precepts  direft  to  Meflen-  hours. 
gers,  for  charging  the  Magillrats,  or  Keepers  of  the  Pri- 
fon  where  the  Prifoner  is  detained,   for  fetting  him  at  Li- 
berty, under  the  Penalty  of  wrongous  Imprifonment  in 
cafe  of  Delay  or  Refulal,  to  grant  the  faid  Letters  or  Pre- 
cepts, or  to  fet  him  at  Liberty  after  the  Charge,  without 
prejudice  to  the  Keeper  of  the  Prifon,  as  to  his  Dues  in  Dues  ex. 
all  cafes  of  Liberation  as  formerly  before  the  making  of  "?^^^ 
this  A£t ;  and  the  Prifoner  being  liberat  in  manner  fore- 
faid, it  fliall  not  be  lawful  to  put  or  detain  him  in  Prifon 
for  the  fame  Crime,  under  the  Penalty  of  wrongous  Im- 
prifonment, in  cafe  his  former  Liberation  be  made  known 
to  the  Cpmpitter  before  the  Warrand  be  grantedi  or  in 
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wtLt.  r.  t,  ctfc  be  ht  detained  aftbr  hiA  fof aicr  Imprifooniciit  is  (aC 
s7oi»c.6,  Scientlj  inftruded  to  the  Keeper  of  the  Prifim,  whoiUp^ 
^^'^Vc'^oQ  Prodttaioa  of  the  former  Wertend  of  his  Liberstioe 
miAu     .  from  his  Imprifooment  for  the  faikie  Crime^  flieM  be  oUf» 

ged  lo  fet  the  Prifoner  furthwith  at  Liberty,  iiiileb  tkre 
Sttatli-  be  new  Criminal  Letters  raifed  before  the  Commiffioaen 
^^^*  of  Juftieiary»  and  duely  execute  againft  the  (aid  PrifiMr: 
^-  .  In  which  ci^e,  it  is  hereby  declared  lawfhl  to  Impriib 
Mc  caicT    ^^^  of  >^^i  diOugh  the  faids  Letters  be  railiDd  ior  the 

(ame  Crime  for  which  he  was  formerly  IncarcetfaCf  aad  it 

ihall  be  lawful  to  apprehend  and  (eodre  him  at  the  ttoit  rf 
inpyiTonb  executing  the  faids  Letters,  or  ikt  atiy  time  tbeicafter  he* 
jBCDtaaew.  fore  Tryal,  and  to  detain  him  tiU  his  Trjral^  or  thsthe 

be  fet  at  Liberty  in  the  0oe  Goarfe  of  LaW :  And  His  Mt> 

.  jedyf  with  Advice  and  Gonfeht  forefaid,  Ordaiha  His  Ms« 

runl  fen-   )efty's  Advotat  to  infift  iti  the  faid  Lybel,  add  ptoCRto 

iT^Xylr  ^^^  '^^  ^^  ^  ^^^  Sentence,  within  fourty  Daya  aRer  the 
(aid  Prifoner  is  of  new  Incaroerat  thereupon*  «nle&  tke 
Delay  be  upon  the  Application  or  at  the  Defire  ef  the 
Prifoner  ^  wherein^.if  the  Kings  Advocat  £iilzie^  the  Djftt 

Vyet  de*    is  to  be  defertcd  JlmpUciier^  and  the  Prifonet  ordaiotd  ts 

fertCicW  be  fet  at  Liberty  from  the  faid  Imprifenment :  And  the 
Proce(s  not  being  duely  profecote  as  aforcfaid^  and  tbe 
Dyet  thereupon  deferted.  His  Ms^efty,  with  Advice  sal 
Confent  forefaidy  Declares  the  Wrty  Imprifoned  a  tficsod 

for  titr      time  as  aforefaid^  to  be  for  ever  free  from  all  Q^fiioaot 

^^^-  Prooefs  for  the  forefatd  Cirime  or  Offence  i-  Providiag  i^ 

ways^  That«  in  ca(e  of  Impri(anment  for  Trealbn,  the  Fri> 

i^osf*^^^  fooer  (ball  not  have  Accefs  to  apply  for  prefixbg  of  aB^ 
for  Proceb  for  fourty  days  after  his  Imprifonment,  which 

Treato.  ^^^  hereby  allowed  for  preparing  of  the  ProoeGb  sfier 
elapfing  of  which  time,  the  Lords  of  His  Majefties  Priv/ 
Council^  or  Lords  of  Jufticiary,  or  any  of  them^  are  bcrc* 
by  required,  upon  the  Apfdioation  of  the  Prifoner,  to  iA^ 
furth  Precepts  as  in  other  Cafes:  And  in  caCe  of  not  iatt* 
]ng«  or  profecuting  the  Procefs  as  aforefaid,  the  Prifeo^ 
(hall  be  liberat  upon  fufficient  Bail,  to  compear  itssj 
time,  when  called,  within  twelve  Months,  for  his^oodiod 
peaceable  Behaviour,  in  the  mean  time,  the  faid  Bail!  ^ 
exceeding  the  double  of  the  BaiU  in  other  Crimes  \  ^ 

§^ii^     daring,  That  the  Liberation  provided  by  this  prefent  K&% 
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^  enlrto  tie  uilderitood  from  Imprifonments  for  the  ctufes  will,  r.i, 
!tttftAM,  tnd  Wi^ttt  prqudioo  of  itll  perfonal  Diligence,  1!^^'^^',^ 
^t  linprifenttieMB  for  pttjment  of  Debts,  or  upon  Sen«  tioms. 
mot^  ^t  f6t  Mj  ftthtt  Cftufes  thtn  thttfe  aboire..exprefty 
h  iHe  fMte  Way  ttid  mttitieri  u  was  competent  before  the 
Hftkilig  kettef ;  And  ficklikei  it  is  hereby  provide  and 
cdmred,  Thit  this  prefect  Mt  is  n6  ways  to  be  extended 

0  tMfieH  Or  Sttltersi  Alid  the  fttne  is  without  Prejtidice  Collkn, 
r  Dcrc^liCion  frotf  former  LaWt^  reqott-in^  Baill  to  be 

;iVte  W  Chiftalhsi  Latid-tdrds,  ot  others  in  the  High. 

mU  X  KXitHitig  likeftNiys,  CotnitiitmentSt  Imprifotimeats, 

ihS  the  I^eentiM  df  Thefts,  Sxibberies,  and  Depreda^- 

fams  ill  the  iBordetft  and  Highlands,  according  to  the  for* 

nef  lAitn  ahd  Cilftottts,  My  thing  in  this  Afl  notwith- 

titidihg,  Witheot  prejudice  alfo  to  Inferior  Magiilrati, 

adjtes,  6f  Juftices  of  Peace  and  Conftablesi  to  take  Se«  Bretchet  of 

anty  of  perfons  for  thetr  good  Behaviour,  and  keeping  the  peace. 

f  tbe  Iftaee,  as  they  have  l^n  in  ufe  fortnerly  to  do,  or 

>  It&wifon  in  order  to  Ttf^l^  foir  Indignities  done  to  the 

lUb  Infotior  Magiftrats,  Judges,  or  Jufticeft  of  Peace,  or 

1  Itnprifon  Parties  Difobediettt  and  Contumacious  to 
Ihorch  Gehfotes,  Vagabonds,  and  Mafterfol  B^ggers^  or 
»  KiDpHfcMi  for  Riots,  Blobds  and  Batteries,  or  perfons 
MtA  AftiAg  in  TumuItSj  or  foir  Dronkenneb,  Sabbath* 
ttMddng  ind  Swterihg,  Uncleannefs,  Pickeriesi  and  Thiev-  Beggm, 
Bg ;  for  Which  Cafes,  or  aUy  of  theiti,  it  fliaU  be  lawflil  ^^^^^^ 
0  pt6beei  its  fortiterly,  the  perfons  Iittprifoned  having  al- 

rftya  his  Relief  by  offering  Baill,  and  demanding  a  Tryal 
a  above.  As  alfo  providing.  That,  in  the  Cttf#  ef  luutii* 
lent  ot  Aftual  lu^on.  Rebellion,  or  InfurreAion,  Com- 
mtments  may  proeeed,  by  Order  of  the  Privy  Council,  or 
i&y  Five  of  their  Number,  upon  Sufpicion  of  Acceffion 
hereto,  without  being  Ijable  td  anj  Penalty  fdr  the  faid  invafion 
lomiliitment,  the  Perfon  Imprifoned  having  alwajs  his 
lelief  for  Tryal  or  Liberation  as  aforefaid.    And  His  Ma- 
ittjf  with  Confent  forefaid,  Statuits  and  Ordaim,  That  the 
"am  of  Wrongous  Imprifonment  Qiall  be  fix  thoufand 
lound  for  a  Nooleman,  four  thoufaud  pound  for  a  Land-        . 
d  Gentleman,  two  thoufand  pound  for  every  other  6etu    '  ^'' 
leman  and  Burgefs,  and  four  hundred  pound  for  other 
lerfons ;  And  if  any  Prifonet  be  detained  after  elapfing  of 
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ivf Lt.  p.  I,  the  refpeAive  dajs  in  manner  abore-prefcribed,  for  ob- 

i7oi,c.6,  tuining   his  Liberty,  the  Judges,   Magiftrats,   or  otben 

wrongoufly  detaining,  fliall  be  Ijable  in  the  pains  foUow- 

Noblemeo  ^"S'  ^'^'  ^^  ^°  hundred  pound  for  each  daj  for  a  Nohk- 
'  man,  fixty  fix  pound  thirteen  (hilling  four  pennies  for  a 
landed  gen.  Landed  Gentleman,  thirty  three  pound  fix  fliilling  dgte 
tiemcn,       pennies  for  other  Gentlemen  and  Burgefles,  fix  pound  thir- 
teen ifaillings  four  pennies  for  other  perfons  :  And  farder, 
burgelj,'     fhall  lofe  their  Offices,  and  be  incapable  of  publick  Tmfi, 
by  and  attour  the  pains  above-fpecified,  and  the  penaltj  to 
others.        belong  to  the  Party  Imprifoned,  and  Procefs  to  be  compe- 
tent for  the  fame  before  the  Lords  of  His  Majefties  Privj 
Council,  or  before  the  Lords  of  Council  and  Selfion,  to  be 
difcufled  by  them  fummarly,  without  abiding  the  Coarie 
of  the  Roll ;  And  it  is  hereby  declared.  That  the  abofe 
Penalties  (hall  not  be  modified  by  any  Power  or  Authority 
whatfomever.     And  His  Majefty,  with  Advice-  and  Gm- 
fent  forefaid,  extends  this  ASt  for  preventing  of  wrongoos 
conanc.      Iniprifonment  to  the  Cafe  of  all  Confinements,  not  either 
mcmt.*      confent^d  to  by  the  Party,  or  infli&ed  after  Trjal  by  Sen- 
tence ;  And  farder,  difcharges  all  clofs  Imprifonipents  be- 
yond the  fpace  of  eight  days  from  the  Conunitment,  un- 
der the  pains  of  wrongous  Imprifonment  above- fet^wn. 
Vll.Tranf.  "^^  alfo/fhat  no  Perfon  be  Tranfported  furth  of  thisKiog- 
foruiiont.  dom,  except  with  his  own  Confent  given  before  a  Judge, 
or  by  Legal  Sentence,  certifying  Judges  and  Magifirits, 
and  all  others,  who  fliall  give  Order  other  ways  for  tbe 
faid  Tranfportation,  as  likeways,  all  fuch  who  fliall  Traa- 
fport  any  perfon  without  a  lawful  Warrand  from  a  Judge 
or  Magiitrat,  That  he  (hall  be  lyable  to  the  foreCntd  pai&s 
of  Wrongous   Imprifonment,  as  alfo  of  being  deprired, 
and   declared  incapable  of  all  publick  Truft.     And  His 
Majefiy,   with  Advice  and  Confent  forefaid,  Enads  and 
viii,  Pre-  Declares,  That  Adion  and  Procefs  for  Wrongous  Impri- 
Icripuon.     fQui^ejjj  fljaU  prefcrive,  if  not  purfued,  within  three  Yctis 
after  the  lafl  day  of  the  Wrongous  Imprifonment ,  And 
Procefs  being  once  raifed,  the  fame  fiiall  prefccive,  if  not 
infilled  in  yearly  thereafter.     And  it  is  hereby  Staiuti  and 
Ordained^  by  Advice  and  Confent  forefaid.  That  no  Mem- 
ber of  Parliament  attending,  ihall  be  Imprifoned  or  Coo- 
fined,  upon  any  Account  whatfomever,  during  a  Sefiion  of 
Parliament,  without  a  Warrand  of  Parliament^  refcrviog 
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te  High  Conftable  and  Marifchal  their  Priviledges  and  wm.  r.t, 
fdidions  in  the  time  of  Parliameot  as  formerly ;  And  '7o*»  C'^» 
[)roviding.  That  if  any  Member  fhall  happen  to  Com-  mkmtakt 
I  Capital  Crime,  or  if  there  be  a  manifeft  hazard  of  ^kivilec£ 
^eace,  anj  Magiftrat  may  attach  for  fecuring  of  the 
»n  or  the  Peace,  and  deliver  the  Perfon  to  the  Cufto- 
F  the  High  Conflable,  in  Order  to  the  Parliament's 
lition  the  next  Sederunt. 


No.  XXX. 

ICES  I,  14^4}  c.  7,     Sarrares  or  companies  ovirJyand^^^^-^^^^ 
lingis  LUgeSy  fuld  be  arrei/led^  and  fatisfie  the  King 
Partie.     ITEM,  The  Parliament    ftatutis,    and   the 

forbiddtSy  That  na  companies  paffe  in  the  Countrie, 
re  upon  onie  the  Kingis  lieges  or  thig  or  fojoume  Sornaret, 
:  outher  on  Kirk-men  or  hufbands  of  the  land  :  And  r^T!^"" 
nic  complaint  be  niaid  of  fik  trefpaflbutes  to  the  Shi-      °^m^"' 
of  the  Land,  that  he  arreift  fik  folk,  and  challenge 
,   and  taxe   the  Kingis  fkaith  upon  them :   And  gif 
be  convid  of  fik  trefpafle,  that  they  be  punifhed,  and 

burrowes  till  afiyith  the  King  and  the  partie  com- 
and.  And  gif  fik  perfons  takis  ony  Ikaith  in  the  ar« 
ng  of  them,  it  fal  be  impute  to  themfelfes.  And  in 
that  na  complaint  be  maid  to  the  Shireffe,  the  Shireffe  Pu^ifli. 
nquire  at  ilk  head  court  that  he  haldis  gif  onie  fik 
oures  be  within  his  Schireffdpme.  And  gif  onie  beis 
len,  that  they  be  puniihed^  as  is  before  written. 


No.  XXXI. 

iMES  I,  1414,  c.  25.    Of  the  age  and  marie  ofBeggers, 
if  Idle  men.     The  King  hes  ilatute  be  confent  of  the 

Parliament   ripclic   advifed,  that  na  Thiggeres   be  Who  fuf- 
ed  to  beg,  nouther  to  Burgh  nor  Land-wart,  betwixt  ^^^  ^^ 
teene  and  threefcore  ten  zeires,  hot  they  be  feene  be 
;ounceUes  of  the  Tounes,  or  of  the  Lande,  that  they 
not  winne  their  living  uther  waies.     And  they  that 
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jAMtf  I,  fal  be  thoilcd  to  beg,  fall  have  a  certaiae  takin  on  then  a 
MM.  G.25,  Xjaad«wart  of  the  Schireffis :  And  in  the  Bnrrowei,  tkf 
lAVf.^  fall  have  takin  of  the  Alder-men,  or  of  the  Bailltck  Aai 
all  uther  perfones  havand  na  takina,  noother  of  kodc,  aoc 
of  Burgh,  £al  be  charged  be  open  Prodamationy  to  htar  |i< 
and  pa&  to  Craftes,  for  winning  of  their  liring,  naicr  Ai 
paine  of  burning  on  the  cheikc^  and  hanifliing  of  tk 
Countrie. 


No.  XXXIL 

James  I,  14249  c.  27.  Refarmaiiom  of  HofpUaUts.-- 
ITEM,  Aaent  Hofpitalles  that  ar  fouiided  of  Ahooos 
deedes,  throw  the  Kioges,  to  be  Ofdialdan  to  pair  Mke^ 
and  fcik ;  to  be  vifited  be  the  Chanoellar,  as  thcj  hiw 
bene  in  the  Kiagia  progenitourea  times.  And  ther  tint  tr 
founded  be  BilhopeB  or  uther  Lords  Spiritual  or^uaqK^nl 
to  be  vifited  be  the  Bi(hop  and  Ordioarsp  quhoaa  it  cfeirii 
to^  and  reduce  and  reforme  them  to  the  effeft  of  thait  M 
foundation. 


No.  XXXIII. 

James  I,  14249  ^-  42-  71^  age^  marie,  ami  fmm  J 
^^gg^^'  ITEM,  It  19  ordaned  that  na  Thigger  be  tl» 
ed  to  begge,  nouther  to  Burgh  nor  land,  betiiizt  fiNirtne 
and  threefcoir  and  ten  zeiris,  but  thej  be  feene  be  Ae 
Councell  of  the  Coramounes  of  the  Countrie,  thatAef 
may  not  win  their  living  utherwaies.  And  the7tliit& 
lowed  to  ^^^  founden  have  a  certaine  takinne  to  Landwart  of  die 
beg.  SchireSes,  and  in  Burrowes  of  Alder-men  and  Baillies,  sod 

that  under  the  paine  of  burning  on  the  cheik,  and  bsnift- 
ing  off  the  Countrie.  And  that  in  everie  Burgh  oat 
throw  the  Realme,  the  Chalmerlaine  faH  in^ire  io  his 
aire  zeirlic,  gif  the  Alder-men  and  Baillies,  hes  keiped 
the  ad,  and  the  forme  of  the  ftatute.  And  gif  the/  tete 
broken  it,  thej  fall  be  in  fifcie  (hillings  to  the  Kio^. 
ITEM,  The  SchirefFes  failzieng  of  the  keeping  of  the  but 
afi,  to  be  puniihed  in  likewife. 
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Tamcs  I,  c.  I03«     Of  Bigger s.    ITEM,  The  King  hes  i^omtjiirt. 

nte,  with  oonfeoC  <tf  bit  haiU  Parliament  and  Counoel, 

[  «iked  lo  the  ftatutes  maid  in  his  Parliament  of  8eg. 

9 :  that  in  Burrowe^^  the  Chalmerlaine  iu  his  air  iSl 

r  faQ  inquire,  gif  the  Alderoieo  and  BaiUies  have  keep- 

tbe  ftatocc :  And  gif  thej  have  broken  it»  they  iiiill  be 

bnrtie  diiiliages  to  the  Bang. 


No.  XXXV. 

▲MSB  II,  I449»  ^-  ^^*     ^f*^  away  putting  of  Sonm^ 
/eimxiedjitoief,  and  tmgaiomuk**     ITEM,  It  is  ftatnte 
ordained,  for  the  awaj  putting  of  Sornares,  over-lj- 
and  maifterful  beggers,  with  horfe,  houndes,  or  other  ^        ^ 
t9j  that  all  officiares,  baith  Schire^es,  BarronneSf  Al-  t^S!tt{ul 
oen,  BaiUieSf  alfweil  within  the  Bnrgh^  as  ootwitb,  beggcri. 
^  ane  inqoifition  at  ilk  courte,  that  thej  hald  of  the 
ifidd  things :  And  gif  ony  fik  be  fouoden,  chat  their  ^ 
ttf  hoandes,  or  uther  ^odes  be  efcheit  to  Ae  King,  and 
ar  perfon  put  in  theKmges  waird,  ^nhill  the  King  have 
I  fafs  will  to  them.    Ana  alfwa  that  the  (aid  Sdureife, 
Bi^i  gnd  Qfficiares  inquire  at  ilk  court,  gif  there  be  ^.g. 
S  that  makis  them  fuiles,  and  are  bairdes,  or  uthprs  fik  g^^^ 
i  rinnares  about.  And  gif  onie  fik  be  funden,  that  thej 
Dot  in  the  Kings  waird,  or  in  his  irones  for  their  tref« 
lesp  als  l^ng  as  thej  have  ony  gudes  of  their  awin  to 
t  upouj  that  their  eares  be  nailed  to  the  trone,  or  till  ane 
er  tree,  and  their  eare  cutted  off,  and  bani(hed  the  cun- 
I.    And  gif  thereafter  tbcj  be  f uadta  agaiae,  that  thejr 
hanged. 

No.  XXXVL 

AHfsTI.  1455.  c.4j.   Sarnaris  fiUd  h$ ptifttfifU  to  0^ 
^t.    IT£M|  Quhair  ever  Soraares  be  overtane  in  time 


CXii  APPENDIX  I|  K^  XSXVIU. 

JAMES  II,  to  come,  that  thej  be  delivered  to  the  Kiogis  Schirciib, 
1455.  c*45*  and  that  foorthwith  the  Kingis  Juftices  do  Law,  upon  theo^ 
LAWS.        &8  upon  a  thiefe  or  riever. 
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James  IT,  1457,  c.  79.  The  Juftice  to  tale  inqmfitlm 
of  fomarts^  bairdes^  fein%iid  fuiles^  and  maifterful  heg" 
gares  in  all  Juftice  aires.  ITEM,  The  Lords  thinlus 
fpeedefuly  that  in  all  Jailice  aires,  the  Kingis  Juftice  gar 
take  inquifition  of  fornares,  bairdes,  maifterful  beggers,  or 
feinzied  fuiles  :  and  outher  banifh  them  the  cuatrici  or 
fend  them  to  the  Kingis  prifon. 


No.  xxxviir. 

Jambs  I  V,  1503,  c«7o.  Anent  Beggers  and  their  quoRtiti* 
ITEM,  Anent  Beggers,  that  the  ftatute  of  King  Jam 
the  Firft,  maid  upon  fterke  beggers,  be  obferved  and  keip- 
ed.  And  that  the  Schireffes,  Provefles,  Baillies  withm 
Burrowes,  baith  of  Koyaltie  and  Regalitie,  Spiritualitie 
and  Temporalitie,  fee  that  this  a&  be  execute  and  keiped: 
And  that  thej  thoil  nane  to  beg  within  them,  except  cmik* 
ed-folke,  feik-folk,  impotent-folk,  and  weak-folk,  mukc 
the  paine  of  payment  of  ane  mark,  for  ilk  nther  beggefi 
that  beis  foundm« 
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James  V,   1535,  c.  22.     All  Beggers  fuld  legge  vMm 

Beenn      ^^eir  awin  Parocb^  and  have  the  marke  thereof.    ITEM, 

co^ed  to  For  refraining  of  the  multitude  of  maifter-ful  and  ftrange 

thcpariih.  beggers:   it  is  ordained,  that  the  afte  maid  thereupon  of 

before,  be  King  James  the  Firft,  apprieved,  and  ratified  be 

uthers  our  Soveraine  Lordis  Predcceflbures,  be  oWcrved, 

keiped,  and  put  to  fcharpe  execution  in  all  poyntesi  witb 
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(  additioa :  That  na  beggers  be  thoiled  to  beg  in  ane  jamis  v, 

odiin^  that  ar  borne  in  ane  uther,  and  that  the  headef*  '•4f  c.i«, 

>  of  ^  Parochin,  make  takinnes  and  ^ive  to  the  beg.*  '^°*  ^^^* 

» thereof^  and  that  thej  be  fufteined  within  the  bounds 

that  Pavoehia,  and  that  nane  uthers  be  ferved  with  al« 

m  miAuL  tbe  bounds  of  that  parochin,  hot  they  that 

ris  that  takinne  allanerlie,  under  the  pains  conteined  in 

fiud  a&e.     And  that  the  Juftice  Gierke  make  inquiii. 

I,  ami  take  dittaj  hereupon  at  evQrie  Juflice  aire.  And 

oidainis  ktters  to  be  direS:  to  command  and  charge  the 

mtEb  and  BailUes  of  Hdinburgh,  and  all  uthers  Proveiles»  Beg^ng. 

Bics  of  Bacrowesy  SchireSes,  and  uthers  Officiares  of 

Ki|igis»  to  put  this  zGte  to  execution  in  all  poyntes^ 

:  the  iamia  to  be  publiflied  at  all  places  neidful,  fwa  that 

e  bU  pretend  ignorance^  or  alleage  they  knew  not  the 

lia  m  time  tKM;um« 


No.  XL. 

'MB  VI,  FarK  6,  1579,  c.  74.  For  punifchment  off  rang. 
uf  JiiUs  Btggars^  and  reUefr  of  tbe  pure  and  impotent. 

Q&SAMEIKLE  as  there  is  findrie  lovabil  Ads  of 
ianirot  maid  be  our  Soveraine  Lords  maid  nobil  Pro- 
latins^  tfx  the  (lanching  of  maifierfhl  and  idle  Beggers^ 
J  pjQttiPg  of  fomaresy  and  provifion  for  the  pure:  Bear* 
that  naoe  fall  be  thoiled  to  beg,  nouther  to  Burgh  nor 
andy  betwixt  14.  and  70.  zeires.  That  fik  as  makes 
oCdves  Fules  and  ar  Bairdes,  or  uthers  fiklike  runners 
ttf  being  apprehanded,  fall  be  put  in  the  Kingis  Waird 
rones^  £1  lang  as  they  have  ony  gudes  of  their  awin  to 
on*  And  fra  th^ey  haVe  not  quhairupon  to  live  of  their 
II,  that  their  eares  bee  nayled  to  the  Trone,  or  to  an 
s£  tree,  and  their  eares  cutted  off,  and  banifhed  the 
icrie,  and  gif  thereafter  they  be  found  againe,  that  they 
OKAed^ 

FEM,  That  nane  bee  thoiled  to  begge  in  ane  Parochin, 
ar  borne  in  ane  uther.  That  the  headef-men  of  ilk  Pa* 
tin,  make  takinneS|  and  give  to  the  Beggares  theiroL 
W.//.  h 
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jAMESYi,    that  theymay  bee  fufteined  within  theboundes  of  that  Pa* 
p-6, 15^9,   rochin.    And  that  nane  uther  bee  fervcd  with  almes,  within 
FOi)ii'LAws  ^^^^  Parochin,  but  they  that  beares  the  takinne  allanerlie, 
as  in  the  Aftes  of  Parliament  maid  theiranent,  at  mair 
length  is  conteined.     Quhilkes   in  time  bygane,  hes  not 
bene  pot  to  dewe  execution,  throw  the  iniquitie  and  troo- 
bles  of  the  time  by-paft,  and  be  reaflbun  that  there  was 
not  heirtofoir  ane  ordour  of  punifchment  fa  fpeciallie  devif- 
ed,  as  need  required,  bot  the  faidis  Beggares,  befides  the 
uthers  inconvenientes,  quhilks  they  daylie  produce  in  the 
commounwealthy    procures    the  wrath  and  difpleafure  of 
GOD,   for    the  wicked    and    ungodlie  forme   of  living, 
ufed    amangs   them,   without  mariage  or  baptiaung  of  a 
great  number  of  their  bairnes.     THEREFOIR  now,  for 
4^voyding    of  the   inconvenients,    and    efchewing  of  the 
confufion  of  findrie  Lawes  and  Ades,  concerning  their  po- 
nifchment,  Itanding  in  effeft.    And  that  fum  certaine  eze* 
cution,    and   gude   ordour  may  follow  theranent,  to  the 
Sopprcffion  i^^^^  pleafure  of  Almichtie  God,   and  common  wciD  of 
offtroog     the   Realme:     IT   IS   thocht   expedient,  ftatute  and  or- 
and  idle      dained,  afweil  for  the  utter  fupprefling  of  the  faidis  ftrang 
^ZZ^*'i     2j|j  idle  beggers,  fa  contageous  enimies  to  the  coimnoun 
Weill:  As  for  the  charitabil  releeving  of  aged  and  impotent 
pure  peopil,   that  the  ordour  and  forme  following  bee  oh- 
ferved  :    That  is  to  fay,  that  all  perfones,  being  above  the 
aige  of  fourteene  and  within  the  aige  of  three-fcoir  and  ten 
zeires,  that  heirafter  ar  declared  and  fet  foorth  be  this  Aft 
and  ordour,-  to  be  vagaboundes  ftrang  and  idle  beggan, 
quhilkes  fall  happen  at  ony  time  heirafter,  after  the  Mi 
day  of  Januar  nixt-to-cum,  to  bee  taken  wandering  and 
mifordering  themfelves,  contrarie  to  the  effed  and  mean- 
ing of  thir  prefentes,  fall  be  apprehended,  and  npon  their 
.     .   apprehenfion   be   brocht  befoir   the  Proveft  and  Btillies 
«ct  '  within  the  Burgh,  and  in  everie  Parochin  in  Landwart,he- 

foir  him  that  fall  be  conftitute  Juftice  be  the  Kingis  CoiD- 
miftion,  or  be  the  Lords  of  Regalitie,  within  the  famin  to 
this  effedb :  And  be  them,  to  bee  committed  in  waird,inthe 
commoun  prifon,  ftokkes  or  irons,  within  their  jnrifdifii^'Ot 
there  to  be  keiped,  unlatten  to  libertie,  or  upon  baode  or  fo- 
Aflize.  vertie,  quhill  they  be  put  to  the  knawledge  of  ane  AflHe, 
quhilk  fall  be  done  within  fex  dayes  thexwter«    And  gif 
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ey  happen  to  be  conviSedi  to  bee  adjudged  to  be  fcour-  jamxs  yi, 
d  and  barnt  throw  the  eare,  with  ane  hote  iron:  The  *"•  ^» 'i79» 
ocefle  quhairof  fall  be  regiftrate  in  the  Court  buikes :  p^oi^^^^, 
ccept  fum  honeft  and  refponfal  man,  will  of  his  charitie, 
e  contented  then  prefentlie,  to  AGt  himfelfe  before  the 
idge,  to  take  and  keip  the  offender  in  his  fervice,  for  ane 
ill  zeir  nixt  following,  under  the  paine  of  twentie  pound, 
tlie  ufe  of  the  pure  of  the  Town  or  Paroehin.  And  to  bring 
e  ofTendour  to  the  head  Court  of  the  Jurifdidion  at  the 
ires  end,  or  then  gude  pruife  of  his  death)  the  Gierke 
Ling  for  the  faid  A£te,  twelve  pennies  onely :  And  git 
?  offender  depart  and  leave  the  fervice  within  the  zeir, 
ainll  his  will  that  receivis  him  in  fervice  :  Then  being 
prehendedy  he  fall  be  of  new  prefented  to  the  Judge,  and 
his  command,  fcourged  and  burnt  throw  the  earc,  as  is 
'efaid.     Quhilk  punifchment,  being  anis  received,  hee  ^"f^^^.^^ 
I    not  fuffer  againe  the  like,  for  the  fpace  of  threefcoir  ^enf  aipU 
fes  thereafter,  bot  gif  at  the  ende  of  the  faidis  Ix.  days,  tal. 

*  be  founden  to  be  fallen   againe  in  his  idle  and  vaga- 
und  trade  of  life  :  Then  being  apprehended  of  new,  he 
I  be  adjudged,  and  fuffer  the  paines  of  death  as  a  thief. 
Ako  that  it  may  be  knawn,  quhat  maner  of  perfones  ar 
raned  to  bee  idle  and  ftrang  beggares,  and  vagabounds,  ^  .  .   . 

d  worthie  of  the  punifchment  before  fpecified,  IT  IS  de-  oUhcpcrf 
ired,  that  all  idle  perfones,  ganging  about  in  ony  Coun-  ibn. 
e   of  this  Realme,  uiing  fubtil,  craftie,  and  unlauchful 
lyes,  as  Jnglarie,  Faft-and-lous,  and  (ik  uthers.     The 
.e   peopil  calling   themfelves  Egyptians ^  or  any  uther,  Gypfics. 
at  feinzies  them  to  have  knawledge  or  Charming,  Pro- 
lecic,  or  uthers  abufed  faiences,  quhairby  they  perfwade 
e   peopil  that  they  can  tell   their  weirdes,  deathes  and 
rtunes,  and  (Ik  uther  phantaflical  imaginations:  and  all 
irfones   being   haill  and   (larke   in   bodie,   and   abill  to 
oorke,  alledging  them  to  have  bene  berried  or  burnt,  in 
m  far  pairt  of  the  Realme,  or  alledging  them  to  be  ba^ 
Ihed  for  flauchter,  and  uthers  wicked  deides  :  and  uthers 
mther  havand  land  nor  Maiflers,  nor  iifing  ony  lauchful  MinOrels, 
erchandice,  craft  or  occupation,  quhairby  they  may  win  ^^' 
icir  livings,  a'^d  can  give  na  reckoning  how  they  lauch. 
dlie  get  their  living  :   and  all  Minffrelles,  Sangilers,  and 
ale-tellers,  aot  avowed  in  fpecial  fervice,   be  fum  of  the 
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JAMES  VI,  Lords  of  Parliament  or  great  Burrowes,  or  be  the  heid 
i*-6, 1579,  Burrowes  and  Cities  for  their  commoun  Minftrelles :  ill 
root  LAWS  commoun  labourers,  being  perfonnes  abill  in  bodie^  liviof 
idle,  and  fleeing  labour :  all  coonterfaiders  of  licences  t§ 
begj  or  ufing  the  fame,  knowing  them  to  be  counterbid- 
ed  :   all  vagabound  fchollers  of  the  Univerfities  of  Smt- 
jindrewesy  Glafgow^  and  Abirdene^  not  licenced  be  the  Rec- 
tor and  Oeane  of  Facultie  of  the  Univerfitiey  to  aik  almes: 
Va   bond   ^^  Schip-men  and  Mariners,  alledging  themfelves  to  be 
icholar.       fchip-broken,  without  they  have  fufficient  teflimoniallesi 
fall  be  taken,  adjudged,  efteemed  and  punilhed,  as  ftrang 
Beggar  res  and  Vagaboundes.     And  gif  onj  perfon  or  per- 
fones,  after  the  faid  firft  of  Janu^r  nixt*to-cum,  gives  mo* 
nej,  harberie  or  ludgeing,  fettis  houfes,  or  ibawis  ony 
uther  reliefe,  to  onj  vagabound  or  ftrang  begger,  marked 
or  to  be  marked^  wanting  an  licence  of  the  Provefl  and 
PcnaUy  for  Baillies  within  Burgh,  or  of  the  Judge  within  that  Paro- 
icge^s!*     ^^^^  '"  The  famin  being  dewlie  provin  at  the  Court,  they 
fall  pay  fik  unlaw  to  the  ufe  of  the  pure  of  the  Parocbio, 
as  be  the  Judge*,  at  the  Court  fall  be  modified,  fwa  the 
fame  exceed  not  five  punds.     And  alfwa,  gif  any  perlbo 
or  perfones,  difturbis  or  lettis  the  execution  of  this  Afi 
ony  maner  of  wayes,  or  makis  impediment  againft  the 
Judges  and  ordinarie  oificiars,  or  uthers  perfones,  traTel- 
ling  for  the  dew  Execution  heirof,  they  fall  incur  the 
fame  paine  quhilk  the  vagabound  fuld  have  i^icurred,  b 
cafe  he  had  bene  convid.     Providing  alwayes  that  fchip- 
men  and  fouldiours,  landing  in  this  Realme,  have  licence 
of  the  Proveft  or  Baillie  of  the  Towne,  or  Judge  in  the 
Parochin,   quhair  they  war  fchippe-broken,  or  firft  entred 
in  the  Realme,  fall,  and  may  pafte,  according  to  the  eSefi 
of  their  licences,  to  the  rowmes  quhair  they  intend  to  re- 
mayne.     And  that  the  licences  onelie  ferve,  inthejaxif- 
didion  of  the  giver  ;  Sa  that  gif  the  perfon  travelling  hame, 
bave  farther  journey,  he  procure  the  like  licences  of  the 
Licence      Judge  of  the  nixt  Parochin  or  Town,  throw  quhilk  heroon 
pafte,  and  fa  fra  Parochin  to  Parochin^  quhill  he  be  at  his 
reftiug  place.     And  that  there  be  certaine  perfones,  aoe  or 
maa  nominate,  in  everie  Burgh  and  Parochin,  be  the  d* 
ficers  and  Judge  thereof,  for  fearching,  receiving,  and  coo* 
voying  of  the  vagaboundes^  to  the  commoun  prifooi  Irooei 
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>kkeSy  upon  the  commoun  diarges  of  the  Parochin.  james  yu 
ilkcs  perfones  fa  credted,  fall  be  halden  to  do  their '•^» '•J79» 
ic  diligentliey  as  the  faidis  Judges  will  anfwere  there-  pooI'iaws 
•     And  feeing  charitie  Wald,  that  the  pure  aged,  and 
tent  perfones,  fuld  be  als  neceflarilie  provided,  as  the 
bonndes  and  ftrang  beggars  reprefled,  and  that  the 
,  impotent,  and  pure  people,  fuid  have  ludgeing  and 
ng  places,  throughout  the  Realme,  to  fettle  themlelves 

IS  therefore  thocht  expedient,  ilatute  and  ordained,  2d  part. 
the  Lorde  Chancellar,  according  to  the  dire&ion  of  iin- 
lovabil  A£les  of  Parliament  heirtofoir  maid,  fall  call 
lie  erediones  of  all  Hofpitalles,  to  be  produced  befoir 
and  inquire  and  conlidder,  the  prefent  Eilaite  theirof, 
nng  them,  fa  far  as  is  poffible,  to  the  fird  inftitution, ,.  ..  ,  ^ 
ay  bcfl  ferve,  for  the  helpe  and  reliefe  of  the  faidis  ihc'indi. 
,  impotent,  and  pure  peopil.  And  als  that  the  Pro-  gent 
and  Baillies  of  ilk  Burgh  and  Towne,  and  the  Juflice 
itute,  be  the  Kings  commiflion,  in  everj  Parochin 
id  wart,  fall  betuiict  and  the  fir  (I  faid  daj  of  Januar 
to-cum,  take  inquifition  of  all  aged  pure,  impotent 
decayed  perfones,  borne  within  that  Parochin,  or 
ikcs  war  dwelling,  and  had  their  maid  commoun  re- 
in the  faide  Parochin,  the  lad  feven  zeires  bj-paft, 
Ikes  of  necefGtie  mon  live  bee  almes  :  And  upon  the 
inquifition,  fall  make  ane  Regiiler  buike,  conteining 
names,  and  fur-names,  to  remaine  with  the  Provefls 
Baillies  within  Burgh,  and  with  the  Judice  in  everie 
chin  to  Land-wart :  And  to  the  efied,  that  the  num- 
f£  the  pure  people  of  everie  Parochin,  maye  be  knawin, 
tis  and  ordainis,  that  all  pure  peopil,  'within  fourtie 
s  after  the  Proclamation  of  this  prefent  Aft,  at  the 
.•at  Groce  of  Edinburgh,  repayre  to  the  Parochin, 
tir  they  were  borne,  or  had  their  maid  commoun  re- 
oir  refidence,  the  lad  feven  zcitts  by-pad, and  there  fet- 
hemfelves,  under  the  paine,  to  bee  puniflied  as  vaga- 
ides,  and  contravenars  of  this  prefent  Proclamation  : 
the  faid  fpace  of  fourtie  dayes  being  bypad,  that  then 
Proveds  and  Baillies  within  Burrowes,  and  the  Judge 
:itute,  be  the  Kingis  commifiion  in  ilk  Parochin, 
«and-wart,  make   a   Catalogue,  of  the  names  of  the 
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jAMKs  Ti,  faidis  pure  people,  inquire  the  men  aod  wexnen,  quhur 
p.  6, 1679,   they  wer  borne,  quhidder  they  ar  maryed  or  un-maried, 
fooe'i.aw8  quhen,  and  be  quhom  they  war  marled,  and  quhat  baimei 
they  have,  and  quhair  their  baimes  wer  baptized,  and  to 
quhat  forme  and  trade  of  life,  they  addreffe  them-felves 
and  their  faidis  baimes  :  Gif  they  be  difeafed  or  haill,  and 
abill  in  bodie,  and  quhat  they  get  commonly  on  the  daje, 
be  their  begging :  And  fik  as  neceiTairlie  noon  be  fufteioed 
be  almesy  to  fee  quhat  they  may  be  maid  content  of  their 
awln  confentis,  to  accept  daylie  to  live  uobeggand,  aod 
^  to  provide  quhair  their  remaining  fall   be,  be  them^fel- 

ves,  or  in  hous  with  others,  with  advife  of  the  Parocbio- 
ers,  quhair  the  faidis  pure  peopil,  may  be  beft  ladged 
and  abyde.  And  thereupon,  according  to  the  number,  to 
coniider  quhat  their  neideful  fuftentation  will  extende  to 
everie  oulk  :  and  then,  be  the  gude  difcretions  of  the 
faidis  Provefls,  Baillies  and  Judges,  in  the  Parochiois  to 
Land-wart,  and  fik  as  they  fall  call  to  them  to  that  effeft,  to 
Stent  taze  and  (lent  the  haill  inhabitantes  within  the  Parochin, ac- 
cording to  the  eilimation  of  their  fubftance,  without  excep- 
tion of  perfones,  to  (ik  oulkie  charge  and  contribution, 
as  fall  be  thocht  expedient  and  fuificient,  to  fufteine  die 
faidis  pure  peopil.  And  the  names  of  the  inhabitants 
ilented,  togidder  with  their  taxation,  to  bee  likewife  regi- 
flrate  ;  And  that  at  their  difcretion,  they  appoyotoTer- 
feers  and  Colle&ours  in  everie  Burgh,  Toun  and  Parocbe, 
for  the  haill  a;eir,  for  colle&ing  and  receiving  of  the  faid 
oulkie  portion,  quhilkes  fall  receive  the  fame,  and  deliver 
fa-meikle  thereof  to  the  faidis  pure  peopil,  and  in  fik  ma- 
ner,  as  the  faidis  Provefts  and  Baillies  within  Burgh,  and 
Judges,  in  the  Parochin  to  Landwarte,  refpeSiive^  fall  or- 
daine  and  command :  And  that  overfeeres  of  the  faidis 
pure  peopil,  be  appoynted  be  their  difcretions,  to  continue 
alfo  for  a  zeir.  And  at  the  jend  of  the  zeir,  that  the  taxa- 
tion and  Rent  Roll  be  alwayea  maid  of  new,  for  the  alter- 
Tcftimo-  ^^*o^  ^^2^  "™*7  be  throw  death,  or  be  incres  or  diminotioa 
nialtothofe  of  mcnnes  gudes  and  fubftance.  And  that  the  ProveiU 
not  born  in  and  >Baillies  in  Burrowes  or  Tonnes,  and  the  faidis  Judges, 
w  parifli.  £jj  jj^g  Parochinnes  to  Land- wart,  fall  give  an  Teftimonial 
to  (ik  pure  folk,  as  they  finde  not  borne  in  their  awin  P«- 
rochjn,  or  making  refidenc^  thcreiU|  the  lail  feven  i;eires, 
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ling  or  dire£tiog  them  to  the  nizt  Parochin,  and  fa  fra  james  ti, 
9chia  to  Parochin,  quhill  thej  be  at  the  place  quhair  '•^»'i79> 
r  were  borne,  or  had  their  maid  commoun  refort  and  poor  laws 
lence,  during  the  lad  feven  zeires  preceeding  ;  there  to 
mt  in  certaine  abiding  places,  and  fufleined  upon  the 
moun  almes,  and  oulkJe  contribution,  as  is  befoir  or- 
led,  except  Leprous  peopil,  and  bedfad  peopil,  quhilks 
'  not  be  tranfported.    Prowiding  that  it  be  leiful  to  the 
i  peopil,  fa  dire&ed,  to  their  awin  abiding  places,  with 
imonialleii   to  aike  alaies  in  their  paffage,  fa  as  they 
t  the  dired  waj,  not  refting  twa  nichtes  togidder  in 
an  place,  without  occafion  of  feekenefle  or  ftorme  im- 
e  them. 

ND  gif  on  J  of  the  pure  peopil  refufe  to  paiTe  and 
e  io  the  places  appojnted,  or  after  the  appojntment, 
>und  begging,  then  to  be  punilhed  be  fcourging,  im-  ^ 

»nment,  and  burning  throw  the  eare,   as  vagabounds 
drang  beggars  :  and  for  the  fecond  fault,  to  be  puniih-  Paniihineot 
(thieves,  as  is  befoir  appojnted.     And  gif  the  per- of  thofe  rc- 
i  chofen  Colle&oures,  refufe  the  office,  or  having  ac-  ™"*K« 
id  the  fame,  beis  found  negligent  therein,  or  refufis  to 
e  their  compts  everie   half  zeir  anis,  at  the  lead,  to 
?roveds  and  Baillies   in  Burrowes,  and  to  the  faidis 
;e8  in  Laud- wart,  and  to  deliver  the  fuper-plus  of  that 
Ik  redis  in  thair  handes,  at  the  end  of  the  zeir,  or 
t   zeir,  to  fik  as  fall  be  chofen  Colledkours  of  new : 
1  ilk-ane  of  the  Colledours  fo  offending,   fall  in  cur 
>aine  of  twentie  punds,  to  the  ufe  of  the  pure  of  that 
chin,  and  imprifonment  of  their  perfones,  during  the 
;is  will :  For  quhilkes  paines,  the  faidis  Proveds,  Bail- 
and  Judges,  fall  pojnd  and  didrenzie  :  And  gif  ony  Punifliment 
mes,  being  abill  to  further  this  charitable  woorke,  *°'"  ""^^f"!?"^ 
obdinatlie  refufe  to  contribute  to  the  reiiefe  of  the  bute. 
I   or  difcourage  uthers  from  fa  charitabil  ane  deede : 
obdinate  or  wilful  perfon,  being  called  befoir  the 
I  Proveds  and  Baillies  within  Burgh,  or  Judges  in  the 
chins  to  Land-wart,  and  convid  thereof,  be  ane  AiBfe, 
fiicient  teliimonie  of  twa  honed  and  famous  witnedes 
ichtbours,  upon  the  fupplication  of  the  faidis  Proveds^ 
ies  and  Judges,  to  the  Kings  Majedie,  and  his  privie 
icel :  the  obdinate  and  wilful  perfon  or  perConeSi  fall 
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JAMES  VI,  be  comoiamded  to  wair4  in  fik  pairt,  ag  hit  hienes,  and  Us 
r.4,  x579i  Councel  fall  appojnt,  and  there  remaine^  quhill  he  bt  on- 
MOB* LAWS  ^^^^  ^^^^  ^^^  ordour  of  his  faid  Paroch,  and  perfonde  the 
fame  in  deede  :  And  gif  the  aged  and  impoteat  perf«M^ 
not  being  fa  difeafed,  lamed  or  impotent,  b<^  that  thejanj 
woork  in  fum  maner  of  wark,  fall  be  bee  the  oveifeeti  in 
Refufing  to  onj  Burgh  or  parochin«  appointed  to  wark,  and  zit  tth* 
^o'^        fis  the  fame  :  Then  firft  the  refufer  to  be  foourged,  andimt 
in  the  ftokkes  :  and  for  the  fecond  fault,  to  be  pimifted  u 
vagabounds,  as  faid  is*     And  gif  any  beggers  bairne,  be- 
ing above  the  age  of  five  zeires,  and  within  feorteeiM^ 
made  or  female,   fall  be  liked  of,  be  ony  fubjed  of  the 
Realme  of  honeft  eftait :  The  faid  perfon,  fall  have  the 
bairne,  be  ordoure  and  direftion  of  the  faids  Provtft  tod 

^, ., ,         Baillies  within  Bureh,  or  Judee  in  every  Parochin  to  Land- 
Children  ^       r^-t  t.     %^     °  u-i3     ^     ^v  r  •-^' 

given  over  ^^^t.     Gif  he  be  a  man-child,  to  the  age  of  xxiv.  zeires, 
to  mdivi.    and  gif  fche  be  a  woman  child,  to  the  age  of  xviij  zeiresi 
•^"*^         and  gif  they  depart,  or  be  taken  or  intifed  from  their 
Maifler  or  MaiftrefTe  fervice,  the  Maifter  or  Maifirefle,  to 
have  the  like  aftion  and   remedie,  as  for  their  hired  fer« 
vand  or  prentifes,  afweil  againil  the  baime,  as  againft  the 
taker,  and  intifer  thereof.     And  quhair  coUediog  of  mo* 
ney  may  not  be  had,  and  that  it  is  over  great  ane  burding 
to  the  Colle£lours,  to  gadder  vi&ualles,  meat  and  drink,  or 
uther  things  for  reliefe  of  the  pure  in  fum  Parochines: 
That  the  Proved  and  Baillies,  in  Burrowes,  and  the  faidis 
Judges,  in  the  Parochines  to  Land-wart,  be  advife  of  cer- 
taine  of  the  maid  honed  Parochiners,  give   licence  under 
Licence  to  ^^^^^  hand  writs  to  fik,  and  fa  many  of  the  faidis  pure  pcopIc» 
beg.  or  fik  uthers  of  them,  as  they  fall  think  gude,  to  a&e  and 

gadder  the  charitable  almes,  of  the  Parochiners,  at  tbeir 
awin  houfes.  Sa  as  alwayes,  it  bee  fpeedely  appojoted 
and  agried,  how  the  pure  of  that  Parochin,  fall  be  fuftein* 
ed  within  the  fame,  and  not  to  be  chargeable  to  uthers, nor 
troublefome  to  drangers.  And  feeing  be  reafon  of  this 
prefent  a6^  and  ordour,  the  commoun  prifones,  irones  and 
ftokkes  of  everie  head  Burgh  of  the  Schire,  and  uthers 
Townes,  ar  like  to  be  filled,  with  ane  greater  number  of 
prifoners,  nor  of  befoir  hes  bene  accudomat,  in  fa  far,  ss 
the  faidis  vagaboundes,  and  uthers  oftendours,  ar  to  be 
committed  to  the  commoun  prifon  of  the  Schire  or  towne^ 


»  or  srxTCTss.  tnxi 

r  thty  Wert  tvkt^^  the  ^tttnt  prifones  teiiiiK  la  fik  jamss  ty, 
ly  qufctttt*  th«rc  is  great  nuoiber  of  pute  people*  ihair  '-^  ^^79* 
ty  ar  weill  abiil  to  fufteilbe  a'ftil  reliey^ :  And  fa  the  moil  la wi 
eft  tr  like  to  perifli  in  default  of  ftiftetittiiee  :  Thexis* 
le  expenfea  (^  the  prifoner,  fall  be  pAjed  be  a  pairt 
oooHiioun  contributions,  atid  oukly  almes  of  the  Pa« 
I,  quhair  he  or  fche  was  appt^hended,  allowftnd  to 
:rfon  daily  ane  punde  of  Ait  breade,  and  water  to 

For  paytnent  quhairof,  the  pfefenter  of  him  to  • 

,  fall  give  ibvertie,  or  make  prefent  payments  And  ^^Soaen, 
he  SchireffbSy  Stewardes  and  Baillies  of  Regalities^ 
leir  Baillies  over  all  the  Realme,  and  their  deputes^ 
is  prefent  aft,  put  to  dew  execution  ib  all  poyfitet^ 
I  their  jurifdiftions  rtfptBwh^  as  they  will  anfwere 
d,  and  our  Soveraine  Lord  thereupon.  And  quh&t 
doubt  or  ambiguitie  fall  happen  to  arife  upon  thii 
t  Ad,  or  ony  pairt  thereof:  OUR  Soveraine  Lord^ 
idvife  of  his  faidis  three  Eftaites,  committis  the  in- 
tation,  explanation  fuppliement  and  full  execution 
f,  to  his  Majeftiei  with  advife  of  his  privie  CounceL 


No.  XLI. 

'EsVIf  ParL  12,  1592,  r.  149.    For  punifhment  ^ 
fnaifttrfuU  htggares^  and  teUefe  tftht  puir% 

TR  SOVERAINE  LORD,  and  his  Eftaites,  pooh  law» 
\  prefent  Parliament,  ratifies  and  apprievis  his  Hienes 
f  Parliament  maid  for  puni(hment  of  ftrang  and  idle 
rs,  and  provifion  for  reliefe  of  the  puir  and  impotent : 
»rdainis  the  fame  to  be  put  in  execution  in  all  partes 
Realme,  as  it  is  already  tane  effed,  within  the  partes 
Burgh  of  Edinburgh  ;  And  becaufe  fum  of  the  ^bi- 
omes,  ar  of  wide  and  lang  boundes,  quhair-throw 
11  be  difRcil,  to  convoy  vagaboundes  and  perfones 
ing,  to  the  commoun  prifones  of  the  head  Burrowed 
le  Schire :  Therefore  ordaines  and  commandis  all 
^es,  StewarteSf  Baillies,  Lordes  and  Baillies  of  Re« 
^,   tod  their  deputes:    And  Froveftes  and  Bailli^ft 
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jAMstTi,  within  BarroweSy  to  make  prifoneSt  ftockes  and  irones; 
p.  II,  1592,  ^Q(  only  at  the  head  Burgh^  but  alTo  at  the  principal  throww 
rool^LAws  ^^^^^  tounes,  and  Paroche  Kirkes,  within  the  haill  boundei 
of  the  Schire  :  alfweill  to  Burgh,  as  to  Land-wart ;  And 
to  conftitute  ane  or  twa  Schireffe-deputes,  of  honeft  and 
zealous  men  of  bed  credite  and   power  in  the  bouodef 
within,  or  nixt  adjacent  to  the  faidis  fiurrowes,  throw- 
faire  Townes  and  Paroche  I^irkes,  to  put  the  eSeA  of  the 
faid   a&  of  Parliament  in  execution  :    Or  gif  the  faidis 
Making  of  Schire£fes,  or  utheris  Judges  ordinar,  beb  found  remifle  or 
piifont.       negligent :  gives  and  grantis,  full  power,  charge  and  aa- 
thoritie,  to  the  Minifters,  Elders  and  Deacons  within  the 
boundes  of  everie  Parochin,  or  of  fa  monie  parocbines  as 
will  concur  togidder,  to  nominate  and  eled  ane,  twa,  three, 
or  maa  perfones  of  the  bed  habilitie,  zeale  and  difcretion, 
within  the  fame  Parochin  or  boundes,  quhom  his  HienelTe 
makis  and  conllitutis  Jullices  and  Gommiffioners  in  tbic 
parte,  to  the  tSeSt  under-written  ;  Givand,  grantand,  and 
committand  to  them,  conjun&lj  and  feverallj,  full  power, 
charge  and  authoritie,  to  execute  the  faid  a&  of  Parjii* 
menty  concerning  the  pnniihment  of  ftrang  and  idle  het* 
Nomina,     gares  and  vagabounds  and  provifion  for  reliefe  of  the  puir 
Uon  of  per.  ^^^  impotent :  And  to  that  effed,  to  fenfe  and  hald  courtes, 
ecute  the  '  ^^^^^^  Officiares  fummond  aflife,  ilk  perfon  under  the  paine 
ads.  of  five   poundes,  un-lawes  and    paines,    to  take,  uplift 

and  raife;  And  for  the  fame,  gif  neede  beis,  to  pojod 
and  diftrenzie,  and  to  the  ufes  conteined  in  the  faid  afte 
applie ;  And  generallie  all  and  findrie  uther  thinges,  to 
do,  exerce  and  ufe,  that  to  the  full  execution  of  the  fame 
ade  of  Parliament,  within  the  faidis  boundes,  is  neceflarlie 
required.  And  in-cafe  the  faidis  Judges  ordinary  or  their 
deputes,  or  the  faidis  perfones  to  be  nominate  and  eled, 
as  faid  is,  conftitute  Juftices  and  GommiiGoners,  be  the 
authoritie  of  this  prefent  ade  of  Parliament,  fall  happen 
to  refafe  or  delay,  to  accept  and  ufe  the  CommifBon ;  Ot 
having  accepted  the  fame,  fall  be  found  remifle  or  negli- 
gent in  execution  thereof :  they  fall  incurre  the  paine  and 
un-law  appointed,  againft  Judges  and  Magillrates,  be  the 
laid  uSt  of  Parliament :  quhair-upon  dittaj  fall  be  up- 
taken,  and  they  called  and  accufed  therefore,  at  general 
Juftice  aires,  or  particular  diettes  ;  Or  then  letters  lall  be 
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sliverance  of  the  Lordes  of  Councell  and  Sef«  jamii  wi, 
;ing  alf Weill  the  £aidis  Judges  ordinar  and  their  ^'^^•^59** 
the  Aidis  perfones  to  be  nominate  and  eleAed ;  poor  laws 
te  Juftices  and  Commii&oners,  be  this  prefent 
ament ;  upon  the  fight  of  the  afie  and  teftimo- 
r  nomination  and  ele&ion  :  to  put  the  faid  aft 
nt  to  execution  in  all  poynts :  after  the  forme 
thereof,  within  fourtie  daies,  nixt  after  the 
der  the  paine  of  rebellion,  and  putting  of  them 
le  ;  And  gif  thej  failzie  therein,  the  faids  four* 
eing  bjpaft  ;  to  denunce  the  difobejares,  re- 
put  them  to  the  home :  And  to  efcheit  and  in- 
their  movable  guddes  to  his  Hienefle  ufe,  for 
nption.  And  for  the  better  trjall  of  commoun 
igaboundes,  and  maifterfull  beggares  :  feinzied 
lounterfaift  Mgyptianes :  And  to  the  effeft  that 
e  A  ill  perfewed,  quhill  they  be  compelled  to 
at  fum  certaine  dwelling,  or  be  expelled  foorth 
ntrie :  That  the  Schire£fes  and  uther  Judges  or- 
their  deputes,  and  uther  JuAices  and  Commif« 
le  fpecified,  take  inquifition  be  inqueft,  at  the 
es  zeirlie,  of  the  names  and  takens  of  thetn ; 
denunciation  of  them,  to  the  nixt  ordinar  Judges 
innes,  in  the  four  halfes  «bout :  As  alfo  to  our 
Lord,  and  his  fecret  Councell,  within  40.  dayes 
ids  head  courts  under  the  paine  forefaid. 


No.  XLII. 

Pari.  15,  1597,  c.  27a.     Strang  ieggers,  va^ 
bounds,  and  jS^gy ptizns /uU  be  punijbid, 

ioveraine  Lorde,  and  EAaites  of  Parliament,  ra-  root  laws 
apprieves  the  aftes  of  Parliament  made  of  be- 
ift  ftrang  and  idle  beggers,  vagaboundS)  and 
with  this  addition,  Tliat  ftarke  beggers  and 
es,  be  imployed  in  commoun  warkes :  And  their 
ntioned  in  the  aft  of  Parliament,  in  the  zeir  of 
e  thoufand,  five  hundreth,feventjnineseireS|to 
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jA.vi,».i5,be  prorogrtf,  indnrtiig  their  life-tlmes:  Aad  in  place  of 

X797,cx72  fcve^l  commii&ons  in  Lttad^ard  to  be  grtated  be  the 

rooK  i.AWfi  j^j^g^  ^  execution  of  the  faid  itR,  the  power  themf  t# 

be  granted  to  the  particolar  befficm  of  the  Kiri^. 


No.  xLin. 

James  VI>  Pari.  i6,  1600,  c.  19.    Ratificatkm  tfihtuS 

anentjlrong  and  idle  heggers. 

OUR   SOVERAIGNE   L  O  R  D.  with  aivyfe 
of  the  Eftaites  of  this  prefent  Parliament,   ratifies  and  con- 
firnies  the  aft  made  by  his  Heighnes  and  Eftaites  convcin- 
ed  at  Perth  the  firft  day  of  Afrile  latt  by  paft,  againft 
ftrong   and   idle   beggefs ;  whereof  the   tenour  fbUowcs. 
The  Kings  Majefty  and  Lords  of  fecret  Councell,  rcrnenu 
bering  how  there  hes  oene  divcrfe  gude  and  lovable  afts 
of  Parliament  and  fecret  Counfell,   made   and  publilbed 
heretofore,  for  ptinifliment  of  ftrong  and  idle  beggers,  and 
releefe  of  the  poore  and  impotent.     And  how  the  faids 
afts  hes   received  litle  or  no  effeA,  or  execution  by  the 
overfight  and  negligence  of  the  perfons,  who  were  nominat 
Juftices  and  Commiffioners,  for  putting  of  the  faids  &&  to 
full  and  due  execution.     And  that  there  was  not  a  fpecial 
penalty,  appoyntcd   and  enjoyned  to  them,  who  (hoald  be 
remifle  and  negligent  therein.     So  that  the  ftrong  and  idle 
beggers  being  for  the  moft  part  theeves,  bairds  and  coon- 
terfitte  limmers,  living  moft  inlblently  and  ungodly,  with- 
out mariage  or  13aptifme  of  a  great  number  of  their  child- 
ren, are  fulFered  to  vaig  and  wander  throughout  all  the 
haill  Countrie,  and  the  poore  and  impotent  perfons  are  oe- 
glefted,  and  no  care  had,  nor  provifioa  made  for  their  eo- 
terteitament  and   fuftentation.     For  remeid  whereof,  aad 
fupply  of  the  faids  afts,  and  namely  of  the  aft  of  Parlia- 
ment made  in  the  yeare  of  God  1597.     Whereby  the  ex- 
ecution of  the  aSs  of  Parliament,  is  co,  Admitted  to  tjie  par- 
ticular Seffions  of  the  Kirk,  It  is  ftatute  and  oidaluedby 
the  Kings  Majefty,  with  advyce  of  the  Lords  of  his  fecret 
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anfelly  that  the  faids  Seffions  of  the  Kirk,  where  need  ja.ti,p.i^, 
fl^all  be  affifted  by  ane  or  twa  of  the  Prelbyteries  ;  and'^°®'  ^'9» 
It  tbej  (hall  put  the  faids  ads  to  full  and  due  execution, 
iforme  to  the  tenour  thereof  in  all  pojnts,  every  an  of 
;aa  within  their  awne  bounds,  under  the  paino  of  iwefw 
pounds  to  be  exaded  of  them,  fo  oft  as  they  (hall  be 
md  to  be  remiffe  or  negligent  herein.     And  that  thefe  ^.'^^^a 
rfents  (hall  begine  to  take  effed,  and  have  execution  up-  ^^  UfSfiW^ 
the  firft  day  of  June  next  to  come.     And  to  the  effeft 

Majefty  may  be  the  better  aflured  of  the  care  and  dili« 
ice  of  the  faids  SelBons  of  the  Kirk,  in  the  due  execu« 
1  of  the  faids  a£ts  of  Parliament,  his  Majeftie  commands 

haill  Preftyteries  of  this  Realme,  to  take  diligent  tryel 
the  obedience  of  the  Seffions  hereanent,  and  to  report 
ir  certificat  and  teftimonial  there* upon,  to  hisMajefties 
nifters,  betuixt  and  the  firft  day  of  Auguft  next  to 
ae,  wherethrow  his  Hs^jefty  may  thereafter  proceed 
inft  fik  as  (hall  be  negligent  as  accords :  And  that  let- 
8  of  publication  be  dired  here-upon  as  effeiris  ;  where- 
'ovr  die  faid  SefBons  of  the  Kirk,  nor  no  other  pretend 
K>rance.  And  to  comipand  and  charge  the  faid  Sei&ons 
the  Kirk  to  put  the  faids  afts  of  Parliament  made 
ftinft  ftroog  and  idle  beggers,  whereof  the  execution  is 
nitted  to  them,  by  the  faid  zSt  of  Parliament  made  in 
s  forefaid  yeare  of  God  1597.  to  due  and  full  execution 
all  poynts,  conforme  to  the  tenour  thereof,  betuixt  and 
5  faid  firft  day  of  yune  next  to  come,  under  the  faid 
toe  of  twenty  pounds  to  be  exafted  off  them,  fo  oft  as 
ij  (hall  be  founden  to  be  remifle  after  the  faid  day.  Cer- 
jing  them  that  failyes,  that  the  faid  paine  (hall  be  up- 
ted  off  them  with  all  rigour.  And  fik-like  to  command 
d  charge  the  faids  Pre(byteries  to  take  tryel  of  the  faids 
ffioRS  here-anent,  and  to  report  their  teftimonial  therm- 
ion betwixt  and  the  firft  day  of  Auguft^  as  faid  is.  As 
ev  will  anfwere  to  his  Majefty  upon  their  obedience  at 
«ur  ttttcrmoft  charge  and  perelh 


CXXVi  APPENDIX  f,  M*  XIIT. 


No.  XLIV. 

James  VI,  Pari.  20,  1609,  c.  13.      AB  amnt  the  Epf* 

tiani. 

roomiAWf  OUR  SOVERAIGNE  LORD,  and  Eftaites 
of  Parliament,  Ratifies,  approves  and  perpetuallie  con- 
firmes  the  A&  of  Secreet  Councell  made  in  the  Mooeth  of 
Jum  or  therebj,  1603.  years,  and  Proclamation  following 
there-upon.  Commanding  the  Vagabounds,  forners  and 
common  thiefes  commonlie  called  Egiptians,  to  pafle  forth 
of  this  Kingdome,  and  remaine  perpetuallie  forth  there- 
of, and  never  to  retume  within  the  famin,  under  the  paine 
of  death,  and  that  the  famin  have  force  and  execution  af- 
ter the  firft  daj  of  Auguft  next  to  come.  After  the  whilk 
tjrme  if  any  of  the  faids  vagabounds,  called  Egiptiaos,  ab 
W;ell  wemen  as  men,  (hall  be  found  within  this  Kingdome 
or  any  part  thereof ;  It  fhaU  be  lefome  to  all  his  Majeflies 
goods  fubje^,  or  any  ane  of  them,  to  caufe  take,  appre* 
hend,  imprifon  aad  execute  to  death  the  faids  Egiptiaos, 
either  men  or  wemen,  as  common,  notorious  and  con- 
demned theives,  by  ane  alEfe  onely  to  be  tryed,  that  thej 
are  called,  knawn,  reput  and  halden  Egiptians.  In  the 
whilk  caufe,  whafoever  of  the  ailyfe  happins  to  clenge  aoj 
of  the  forefaids  perfons  Egiptians  pannclled,  as  faid  is,  fiiall 
be  perfewed,  handled  and  cenfured  as  committers  of  wilfiiH 
error.  And  whafoever  fliall  at  any  tyme  thereafter  refet, 
receave,  fupplie  or  intertein  any  of  the  faids  Egiptians  ei- 
ther men  or  wemen  (hall  tyne  their  efcheat,  and  be  ward- 
ed at  the  Judges  will.  And  that  the  Schirefs  and  Magi- 
ftrats  in  whais  bounds  they  (hall  publi&lie  and  avowedlie 
refort  and  remain,  be  called  before  the  Liords  of  his  Heigh- 
nes  Secreet  Counoell,  and  feverely  cenfured  and  puniiw 
for  their  negligence  in  execution  of  this  Aft.  Difchargiog 
all  letters,  protedions  and  warrants  whatfomever  purcbafi- 
ed  by  the  faids  Egiptians  or  any  of  them  from  his  Maj»* 
tie  or  Lords  of  Secreet  Councell,  for  their  remaining  with- 
in this  Realme  as  furreptiouflie  and  deceatfullie  obteined 
by  their  knawledge.     AuonuUed  alfo  all  warrants  parchat 
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or  hereafter  to  be  purchafed  by  anj  fubjeA  of  what-  jamis  n, 
never  ranke  within  this  Kingdome  for  their  refet,  in-'**°»*^» 
teining   or  doing  any  manner  of  favour  to  the  faids  rooKLAWf 
iptians  at  any  tyme  after  the  faid  firft  day  of  Augujl 
iX.  to  come  for  now  and  ever. 


No.  XLV. 

C£8  VI,  Pari.  20,  1609,  c.  14.     Ratification  given  he  the 
King  to  the  decreet  Councell  to  receave  Refignations* 

)UR  SOVERAIGNE  L  O  R  D,  and  Eftaites  of 
\  prefenl  Parliament,  Ratifies  and  approves  the  commif- 
I  given  by  his  M ajeflie  upon  the  fourth  day  of  Apryle^ 
>3.  yeares,  to  the  Lords  of  his  Majeftic^s  Secreet  Coun- 
i  to  receave  refignations  of  lands  halden  of  his  Majeftie, 
1  give  infeftments  there- upon.  And  decernes  and  ordeins 
and  whatfomever  Refignations  made  fen  the  date  of  the 
i  commifiion  conforme  thereto  in  the  hands  of  the  Lords 
his  Highnes  privie  Councell,  and  all  infeftments  pro- 
ding  there-upon,  orderlie  paft  his  Heighnes  Cafchet, 
gifter  and  ordinare  feales,  together  with  all  confirms^ 
IS  graunted  by  his  Majefties  ordinar  officers  of  Infeft- 
ats  of  any  lands  perteining  to  bis  Majefties  faithful!  fub- 
s  ;  whilks  confirmations  are  lykwyfe  orderlie  paft  his 
jefties  Cafcbet  and  remanent  feales  and  ordinare  regi- 
s  ;  together  with  all  and  fundrie  infeftments  and  con« 
lations  to  be  hereafter  paft  and  exped  upon  the  lyke  re* 
lations  in  the  hands  of  the  Lords  of  his  Majefties  Se« 
et  Councell,  and  orderlie  exped  throw  his  Majefties 
les  and  regifters,  to  have  bene  and  to  be  now  and  in  all 
ae  comming,  als  lawfully  valeid  and  fufficient  in  Judg- 
at  and  out- with,  as  if  the  faids  refignations  had  bene 
de  in  his  Heighnes  awne  hands,  and  had  bene  receaved 
his  Heighnes,  and  as  if  the  figna tours  of  the  infeft- 
nts  followinjpr  there- upon,  and  of  the  faids  confirms^ 
ns  had  bene  figned  and  fubfcry ved  with  his  awne  Royali 
ad. 
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No-XLVL 
James  VI,  Pari.  22,  1617,  c.  io«    ^htent  ibe  Ptor. 
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FORASMUCH  As  there  hath  been  divers  worthj 
Laws  and  Statutes  made  by  His  Majefty,  and  his  Highne£i 
Predeceflbrs,  for  reftraining  of  idle  and  mafterful  Beggers: 
and  that  not  with  (landing  thereof,  the  number  of  the  faid« 
Beggers  hath  daily  increafed,  more  and  more ;  and  His 
Majeftj,  and  Eftates,  confidering,  that  the  caufe  of  the 
Ftoo  hild  °*^^^'ply*"g  of  the  faids  Beggers,  hath,  and  doth,  proceed 
*  from  this  ground,  That  no  order  hath  been  taken  in  bj- 
goae  time,  with  the  poor  Children  and  Orphans,  bom  of 
poor  indigent  Parents,  who  being  toUerated  or  n«glcAed,  at 
tb«ir  firft  entry  to  begging,  doth  coatraA  fiach  a  Guftoao 
and  habite,  that  hardly  they  can  be  drawn  thereafter  to 
any  other  calKng  :  whereas  if  the  faids  Children  wok  in 
their  tender  years  put  to  work,  and  imployed,  and  traioed 
up  in  any  commendable  labour,  they  might  thereafter  not 
onely  relieve  the  country  of  their  charges,  bat  alb  prove 
profitable  to  the  Common-wealth  :  which  might  be  cifiij 
performed,  if  the  faids  poor  Children  were  taken  off  t)io 
hands  of  their  Parents,  by  fome  of  his  Majefties  wcU  af- 
fedcd  fubjeds  in  particular,  or  by  any  of  the  incorponh 
tions  and  Burghs  within  this  his  Majefties  Kingdom  ii 
common,  and  imployed  in  fome  calling  or  vooatioa,  ditf 
might  tend  to  the  good  of  the  Realme:  TH£R£KOR]^ 
His  Majefty  with  advice  and  confent  of  the  Eftatet,  doth  is 
moft  earneft  manner,  recommend  to  all  his  Heighnefc  Iot- 
ing  Subjefts,  requefting  them,  as  they  tender  the  good  and 
honour  of  the  Realme,  to  receive  within  their  hoofo  aid 
falAily,  and  to  take  upon  their  care,  intertainmeot,  and 
education,  fome  of  the  faids  poor  and  indigent  children 
one  or  moe,  every  perfon  according  to  his  power  and  ii- 
culty :  L I  K  £  A  S  his  Majelly  with  advice  forefaid,  for 
the  ftirther  fecuvity  of  his  Heighne&  SubjeAs,  finds  and 
dedares^  that  it  (hall  be  lewful  to  his  Heighneft'  SobjeAif 
to  take  the  faids  poor  Children  in  their  power,  houfeSfaod 
family,  to  be  educate,  and  brought  up  by  themj  eitl^^^ 


All  to  re- 
ceive the 
children. 
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in  their  honfes,  or  to  be  pat  bj  them  to  fuch  Crafts,  call-  ja.vi,mi^ 
ings,  and  vocations,  either  within  the  Country  or  without  J^^^»  ^- '°» 
the  fame,  as  they  pleafe :  which  children  fo  received,  ihall 
be  oblieged  and  bound,  as  fervants,  to  the  receivers,  in 
inaiiner,  and  during  the  time  after  fpecified :   I T  is  al- 
i^ayes  declared,  that  the  condition  of  the  faids  children, 
rhich  ihall  be  fo  received  by  his  M^jefties  Lieges,  and  the 
cunner  of  their  delivery  to  them^  £ball  be  as  foUoweth  :  Poor  child<* 
3iat  is  to  fay,  THAT  they  be  fuch  who  ihall  be  found  and  '^°' 
ryed  to  be  poor  and  indigent,  and  to  have  no  roeanes  for 
tieir  entertainment,  and  that  by  the  declaration  of  the  Pro- 
eft  and  Baillies,  and  by  the  Seilion  of  the  Kirk,  within 
^urgh,  or  by  either  of  them:  and  the  SeiHons  of  the  Kirks 
1  Landward,  where  the  faids  poor  children  remaines,  or 
re  found  to  be  for  the  time :  and  if  the  faids  poor  childr- 
en be  within  the  age  of  fourteen  yeares,  they  (ball  be  de- 
Lvered  to  his  Heighnes  SubjeAs,  by  the  M agiilrates  within 
turgh  :  or  by  the  Seilion  of  the  Kirk  and  Parochin  where 
hey  remaine,  with  confent  of  their  parents,  if  they  have         ' 
ny  known  within  the  Parochin  for  the  time  :  otherwife 
bey  ihall  be  delivered  by  the  faids  Magiilrates  and  Sef-  if  ^fcer  14  ! 
ion  of  the  Kirk  alone,  or  either  of  them,  as  faid  is.    And  years  of 
f  they  be  pail  the  age  of  fourteen  yeares,  that  their  own  *S«- 
x>nfent  ihaU  be  taken  thereto,  by  the  advice  of  the  faids 
Magiilrates  and  SeiBon  of  Kirk,  or  either  of  them,  as  faid 
s,  who  at  the  delivery  of  the  faids  poor  children,  to  his 
9e]ghnefs  Subjefts,  ihall  give  a  tedimoniall,  under  their, 
3r  their  Clerks  hand  writs,  of  the  eilate,  quality,  and  con- 
iition  foreiaid,  of  the  faid  poor  children,  and  of  their  de- 
ivery  to  their  Mailers :  Which  teilimonial  of  the  faids  Pro- 
^eils,  Baillies,  and  Seilion  of  the  Kirks,  bearing  the  faid 
ryall  and  delivery,  his  Heighnefs  with  advice  and  confent 
f   the    Eilates    forefaids,    findes  and  declares,  ihall  be  a 
ifEcient  warrand  to  the  receivers,  for  brooking  the  bene- 
t  of  this  prefent  ilatute  :  And  to  the  effed  his  HeighneiTe 
ubjeds  may  be  moved  thereto,  by  the  ezpedlation  of  the  Aftri<aion 
ommodity  and  advantage  which  they  may  reap  by  the  la-  of  their  fer^ 
ours  and  fervice  of  the  faids  poor  children  :  His  M ajeily  ^^^^'* 
rith  advice  of  the  faids  Eilates,  ilatutes  and  ordeins  that  the 
aids  poor  childr^,  received  by  any  of  his  Heighnes  Sub- 

e&s,  upon  the  teilimonial  of  rroveil,  Baillies,  or  Seilion 
Fi/.  II.  i 
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jA.vi,p.22,  of  Kirks,  in  manner  above  fpecified,  ihall  be  bound  and 

rooR  LAus  ^^""^^^d  ^o  '^^'^  ^^^ds  Mafters,  their  heirs  and  affigntjes, 
in  all  kind  of  fervice  which  (hall  be  injojned  to- them,  until 
they  pafs  the  age  of  thirty  years  compleat,  and  that  they 
ihall  be  nnder  difcipline  to  their  faid  Mafters,  and  their 
forefaidsy  and  fubje^  to  the  corredions  and  chaftifements, 
according  to  the  merits  of  their  offences,  in  all  manner  and 
fort  of  puniihment,  their  life  and  torture  excepted.  Likeas 
it  is  declared,  that  whatfoever  the  faids  fervants  gaines,  or 
vtrins  by  their  travels  during  the  faid  fpace,  (ball  apper- 
tain  properly  to  the  faids  Mailers  and  their  forefaids :  And 
if  it  fliall  happen  the  faids  fervants  to  abfent  thcmfelves  from 
their  faids  Mailers  fervice,  without  their  licence^  then  and 
in  that  cafe  they  ihall  be  obliedged  to  refund  to  their  (aids 
Mailers  the  whole  damage  and  intrede  fiiftained  by  them, 
through  their  abfence  upon  the  declaration  of  the  faids  Maf- 
ters,  without  any  further  probation,  by  and  attoar  the  bo- 
dily puniihment  to  be  laid  upon  them  at  their  returniog, 
by  the  drfcretion  of  their  faids  Mailers  :  and  if  it  (hall  hap- 
pen them  to  be  received  by  any  other  perfons,  the  faids  re- 
cefpters  ihall  be  oblieged  to  redore  them  again  to  their  faid 
Mailers,  within  twelve  hours  after  they  be  required  to  that 
efFe£l,  perfonally,  or  at  their  dwelling-places,  in  prefence 
of  a  Notar,  and  two  witneifes,  and  if  they  failyie,  tbej 
Ihall  pay  after  every  requiiition,  ten  JhiUings  daily,  ay  and 
whill  they  be  reilored,  and  that  without  prejudice  to  the 
faids  Matters,  to  call  and  purfue  for  delivery  of  their  faids 
fervants,  before  the  ordinary  Judge,  as  accords  of  the  lav, 
and  for  the  damage  and  ikaith  fuilained  by  them,  throngh 
the  want  of  their  faids  fervants,  daring  the  fpace  of  their 
abfence,  after  the  faid  requiiition. 


No.  XLVIL 

Cha.  II,  Pari.  I,   1663,  c.  16    ji6f  concmrning  Be^ars  ani 

Fagabands. 

former  OUR  Soveraign  Lord  confidering   the   many  laudable 

•^•-  Afts  of  Parliament^  made  by  His  Majcftics  Royal  PreA^- 
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(>rs  for  the  relief  of  the  I\>or^  and  for  conft raining  of  chas.  it, 
;garSy  Vagabonds  and  idle  Perfons  to  take  themfelves  '* '» '^^3i 
iwfal  GallingSy  that  they  may  not  be  burdenfoni  and  pooklawI 
graceful  to  the  Kingdom  ;  Efpecially  the  fevench  A6k 
iie  fixth  Parliament  of  His  Majefties  Roysd  Grand-Fa- 
:  King  James  the  fixth  of  happy  memory ;  Ordaining 
names  of  the  poor  of  ilk.  Paroch,  and  fuch  as  mud  be 
sflarily  faftained  by  alms,  to  be  taken  up,  and  to  tax  ^^  of  poor 
ftint  the  perfons  within  the  Paroch,  according  to  the 
madon  of  their  fubftance  without  exception  of  perfons, 
fach  weekly  charges  and  contributions,  as  (hoiild  be 
aght  fufGcient  to  fuftain  the  faid  poor  People  :  And  the 
idred  and  fixty  eight  Aft  of  the  fifteenth  Parliament,  of 
ig  James  the  fixth,  Ratifying  the  former  Aft  :  With 
\  addition,  That  ilrong  Beggars  with  their  Bairns  be  -^ 

>loyed  in  common  works,  and  that  they  ihall  continue  ^^^^^j  ^' 
rants  therein  during  their  lifetimes.     And  confidering  their  bairns 
tenth  Aft  of  the  two  and  twentieth  Parliament  of  Hii  '©  ^5^^« 
I  Royal  Grand.Fathcr  King  James  the  fixth,  Recom-  ^"^"^^  ^^ 
dding  to  all  His  good  Subjefts,  to  take  into  their  fervice 
•r  and  indigent  Children,  declaring  that  they  fhall  be 
jeft  to  their  faids  Mafters,  their  Heirs  and  Afiignes  in 
kind  of  fervice  that  (hall  be  enjoyned  to  them,  untill 
Y  pafs  the  age  of  thirty  years  compleat,  and  that  they 
1  be  fubjeft  to  their  Mafters  correftion  and  chadife- 
it   in  all  manner  of  punilbment  (life  and  torture  ex- 
ted)  and  that  if  it  (hall  liappen,  the  faids  perfons  to  ab- 
:    themfelves   from  their  Mafters  fervice  without  their 
nee,  not  only  to  be  lyable  to  bodily  punifhment  at  their  If  thcjrdc- 
fters  difcrction,  but  that  all  recepters  of  them  fliall  be 
dged  to   reftore  them  to  their  Maders,  within  twenty 
r  hours  after  they  be  required,   otherwayes  to  pay  to 
ir   faids   Makers,  ten  (hillings  Scots  for  ilk  dayes  ab- 
le till  they  be  reftored.     And  His  Majejlie  confidering, 
t    the   chief  caufe,    whereby  the   forefaids  Afts  have 
ven  in-effeftual,  and  that  Vagabonds  and  idle  perfons  Ercdion  6f 
yet  fo  much  abound,  hath  been,  that  there  were  few  or  work- 
common  Works   then   erefted  in  the  Kingdom,  wh6  ^°"^**^ 
ght  take  and  imploy  the  faids  idle  perfons  in  their  fer- 
e:  and  that  now,  by  His  Majejlies  Princely  care,  com- 

i  1 
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cHAt.  II,  xnon  Works  for  Manufafturies  of  ^vcrfe,  forts  arc  fctring 
c.  li'  ^*  ^P  ^°  ^^^  Kingdom  ;  Therefore  His  Majeftie^  with  advioe 
fooi'laws  and  confent  of  His  Eftates  of  Parliament,  Ratifies  and  Ap- 
proves the  forefaids  A&s  of  Parliament ;  with  thb  ad^ 
Ereaion  of  tion.  That  it  fliall  be  leifum  to  all  perfons  or  Societies, 

hoofef        ^^^  ^^^^  ^^  ^^  ^^^  ^P  ^^y  Manufa&uries  within  diit 

Kingdom,  to  feize  upon  and  apprehend  the  perfons  of  aoy 

Power  of    Vagabonds,  who  (hall  be  found  begging,  or  who  being 

manufac-     Mafterlefs  and  out  of  fervice,  have  not  wherewith  tomaio- 

^"J^^^      tain  themfelves  by  their  own  means  and  work,  and  toim- 

gjfs,    ^*    ploj  them  for  their  fervice  as  they  ihall  fee  fit,  the  £uDe 

being  done  with  the  advice  of  the  refpedive  Magiftrats  of 

the  place  where  they  fliall  be  feized  upon  ;  And  Ordains 

the  Paroches  where  fuch  Vagabonds   or  idle  perfons,  as 

(ball  be  found  begging,  were  bom  ;  Or  in  cafe  the  place 

of  their  nativity  be  not  known,  the  Paroches  where  they 

have  any  refidence,  haunt,  or  mo(l  refort  for  the  fpace  of 

three  years  immediatly  proceeding  their  being  fo  appre- 

Birth,  or     hended,  who  thereby  are  relieved  of  the  burden  of  tlKm, 

three  years  to  make  payment  to  the  perfons  or  Societies  that  (hall  hap- 

haunting.    ^^  ^^  im ploy  them)  two  {bl\\ivigs  Scots  xnon^j  per  dim, 

for  the  firfl  year  after  they  be  apprehended,  and  one  lliil- 

Wug  Scots  per  diem  for  the  next  three  years  thereafter; 

the  one  half  thereof  to  be  payed  by  the  Heretors  of  the 

feveral  Paroches  refpeEHna^  and  the  other  half  thereof  to 

Allowance,  be  payed  by  the  PoflfefTors  «nd  Inhabitants  dwelling  upon 

the  ground  of  each  Here  tor  refpeBive.     Likeas,  His  i/fl- 

jejlie^  with  advice  and  confent  forefaid.  Ordains  the  Here* 

tors  of  each  Paroch,  or  as  many  of  them  as  (hall  happen 

to  meet,  upon  publick  intimation,  made  at  the  Parocb- 

Kirk  upon  any  Sabbath  at  the  di(rolving  of  the  Church 

how  paid,    from  the  firil  Sermon,  by  any  of  the  Heretors  of  the  F^ 

roch,  or  by  the  Imployers  cf  the  poor,  to  make  up  a  ftent 

Stent  roll.    Roll  for  maintenance  of  the  poor  in  their  Paroch,  who  Hi^ 

be  imployed,  as  faid  is,  at  the  rate  afoiefaid,  the  one  half 

thereof  to  be  payed  by  the  Heretors,  either  conform  to  the 

old  extent  of  their  Lands  within  the  Paroch,  or  coofonn 

to  the  Valuation  by  which  they  laft  payed  afiefmeot:  or 

other wayes,  as  the  major  part  of  the  Heretors,  fo  m^^ 

ing,  (hall  agree.  Life-renters  and  Wod-fetters  alwajes  be* 

ing  lyable,  during  their  Rights  as  Heretors  ;  and  the  other 
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Half  thereof  to  be  laid  upon  the  Tennents  and  PofTeflbrs,  cbas.  n, 
iccording  to  their  means  and  fubftance.     And  in  cafe  the  ^  J'^'^^' 
Suds  Heretors,  being  required  by  any  perfon  or  Society,  poor' laws 
imploying  the  poor  as  faid  is,  (hall  tailzie  to  make  up  and 
leliver  a  (lent  Roll  in  manner  forefaid,  with  power  to  the  By  whom 
perfons,  Societie  or  others  intrufted  by  them,  to  charge  the  P**^» 
Beretors  of  each  Paroch  for  the  fum  of  two  fliillings  Scoti^ 
tfer  diem,  for  each  one  of  their  poor,  whereof  they  (hall  be  ^^^^' 
relieved  in  nianner  forefaid,  conform  to  the  old  extent  or 
valuation  forefaid,  at  the  option  of  the  perfon  or  Society 
imploying,  or  thefe  intruded  by  them  ;  which  dent  Roll 
(hall  continue  and  dand  for  one  year  after  the  making  up 
thereof,  cither  by  the  Heretors,   or  in  cafe  of  failzie,  by 
the  perfons  or  Societies  imploying  the  poor,  as  faid  is,  and 
fhall  then  be  renewed  from  year  to  year,  during  the  years       . 
above- written.     Providing  alfo,  that  the  Heretors  in  cafe  Hoxi  re-* 
they  failzie  to  make  a  dent  Roll,  as  faid  is,  and  be  char-  lieved. 
ged   conform   to   the   old   I^xtent  or  Valuation   of  their 
Lands,  that  they  (hall  have  relief  off  the  Tennents  and 
pod*e(rors  of  their  Lands,  for  the  one  half  of  what  they 
fliall  be  didreded  for.  And  His  Majejly^  with  confent  fore* 
faid.  Ordains  Letters  of  Horning  to  be  dire^ed  hereupon.  Homing. 
at  the  indance  of  the  perfons  or  Societies  imployers  of  the 
poor,  or  perfons  intruded  by  them,  againd  the  Heretors 
and  others,   for  payment  of  the  faid  daily  allowance  for 
the  poor,  or  againd  the  recepter^  of  them,  being  fo  im- 
ployed,  for  ten  (hillings  Scot$  money,  per  diem^  upon  fif- 
tisea  dayes  onely ;  providing  always,  that  after  examina- 
tion of  the  cafe,  the  Lords  of  the  Privy  Council  (hall  find 
caofe  for  direfting  fuch  Letters  :  And  ordains  all  Sheriffs,  ^^l^^ 
Stewarts,  Bailies  of  Regality,  Principality,  Magidrats  of  hendvagi. 
Burroughs,  or  Judices  of  Peace  and  their  Condables,  to  be  bonds. 
affiiting  in  the  apprehending  of  the  faids  Vagabonds^  or  in 
the  bringing  of  them  back  to  their  fervice,  after  they  (hall 
be    imployed  ;  And  dridly  prohibites   and  Difcharges  all 
perfons  whatfoever,  to   oppofe  or  hinder  the  taking  or 
bringing  back  of  them  in  manner  forefaid  refpeBive^  under 
the  paia  of  deforcement.     Likeas,  it  is  hereby  Declared, 
That  the  poor  fo  imployed  (hall  continue  in  the  fervice  of 
jdie  Imployers,  and  under  their  diredion  and  corredioui  in 

is 
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cHAs.  II,  manner  forefaid^  not  only  during  the  fpace  of  the  mainte- 
'•  '»^663,  nance,  to  be  payed  for  them  by  their  Paroches  in  manner 
tooMLAws  above- written,  but  alfo  for  the  fpace  of  feven  years  there- 
after for  meat  and  cloath  only ;  Declaring  alwayes^  likeas 
i(  is  hereby  exprefly  Declared,  that  the  Burgh  of  ^frnor 
their  inhabitants  fhal  no  wayes  be  comprehended  herein, 
but  are  excepted  here-from  in  all  points.  And  recom- 
mends to  the  Lords  of  Privy  Council,  to  fee  this  Ad  and 
all  former  A6ls  of  Parliament  made  againft  (lurdy  Beggars 
and  Vagabounds,  put  to  execution,  with  power  to  them  to 
fupply  by  their  order,  what  ihall  be  deficient,  as  to  die 
execution  of  the  faids  Ads. 


No.  XLVIII. 

Cha.  II,  Pari.  2,  1672,  c.  18.     ACT  for  ejlalliflnng  Cor- 
reBion-houfes  for  Idle  Beggars  and  Vagabonds, 

Foofc  LAWS  THE  Kings  Majcfty,  coniidering  the  many  good  Laws 
and  Statutes  made  by  himfelf  and  his  Royal  PredeceiTors, 
for  fuppreffing  of  Vagabonds,  Beggars  and  Idle  perfoos, 
who  are  a  great  burden  and  reproach  to  the  Kingdom,  aod 
for  the  moit  part,  live  without  all  Law  or  Rule,  Sacred 
or  Civil ;  And  that  a  numerous  brood  of  fuch  perfoos  are 
dayly  increafing,  who  if  they  were  fet  to  work,  and  bred 
to  Trades  and  callings,  the  people  might  not  only  be  dif- 
burdened  of  them,  but  they  might  in  a  ihort  time  and  up- 
on far  lefs  expence,  become  ufeful  and  profitable  for  the 
whole  Kingdom.  And  with  all  confidering,  that  the  effed 
of  all  thefe  good  Laws  hath  been  fruilrat,  becaufe  there 
hath  been  no  place  provided  wherein  fuch  poor  people 
might  be  fet  to  work,  nor  perfons  appointed  to  have  the 
charge  and  overfight  of  them  :  For  remeed  whereof,  His 
Majefty,  with  advice  and  confent  of  His  Eflates  of  Parlia- 
ment, Statutes  and  Ordains,  that  the  Magiflrats  of  the 
Burghs  following,  betwixt  and  the  term  of  Wbitfooday 
next,  1673,  provide  Corredion-houfes  for  receiving  and 
entertaining. of  the  Beggars^  Vagabounds  and  Idle  perfoos 
within  their  Burghs,  and  fuch  as  Ihall  be  fent  to  them  out 


}f  •  JCLVni.  OF  STATUTES.  CXXXV 

•f  the  Shires  and  Bounds  after-fpecified ;  and  that  they  chas.  it, . 
appoint  Mafters  and  Overfecrs  of  the  fame,  who  may  fet  p-^t  1672, 
thefe  poor  perfons  to  work  ;  viz.  one  Correftlon-houfe  at  poor  laws 
the  Burgh  of  Edinburgh,  for  thefe  of  the  Town  and  Shire 
of  £dinburgb  ,-  one  at  the  Burgh  of  Haddingtoun,  for  thofe  Corre^ftion. 
of  the  Shire  of  Haddingtoun  ;  one  at  Dunce  for  the  Shire  *io"fc». 
of  Btrwicjk  ;  one  at  Jedburgh,  for  the  Shire  of  Roxburgh i 
one  at  the  Burgh  of  Selkirk^  for  the  Shire  of  Selkirk  ;  one 
at  the  Burgh  of  Peebles,  for  the  Shire  of  Peebles  ;  one  at 
Clafgow^  for  the  Shire  of  Lanerk ;  one  at  the  Burgh  of 
Dumfreis^  for  the  Shire  of  Dumfreis  ;  one  at  the  Burgh  of 
WigtouMf  for  the  Shiie  of  Wigtoun;  one  at  the  Burgh  of 
Kirkcudarugh,  for  the  Stcwartry  of  Kirkcudbrugh  ;  one  at 
the  Burgh  of  Air^  for  the  Shire  of  Air;  one  at  the  Burgh 
of  Dumbartoun^  for  the  Shire  of  Da mbartoun ;  one  at  the 
Burgh  of  Roihefay^  for  the  Shire  of  Bute  ;  one  at  Paijly^ 
for  the  Shire  of  Rmjrew  ;  one  at  Sterlings  for  the  Shires 
of  Sterling  and  Clackmannan  ;  one  at  Linlitbgowy  for  the 
Shire  of  Linlithgow ;  one  at  Lulrofs^  for  thefe  twelve  Pa- 
roches  in  the  Shire  of  Pertb^  belonging  to  the  Prefbetry 
of  Dumblane  ;  one  at  the  Burgh  of  Perth ^  for  tlie  reft  of 
the  Shire  of  Perth  ;  one  at  Montr  of e^  for  tlie  Shire  cf 
Kincardin ;  one  at  the  Burgh  of -/^^trJ^^^r,  for  the  Shire 
thereof;  one  at  InnerneJJ}^  for  the  Shires  of  Innerneffe, 
Rofe,  and  Cromarty;  one  at  the  Burgh  of  Elgin ^  for  the 
Shires  of  Elgin  and  Nairn  ;  one  at  Inverary^  for  the  Shire 
of  Argy I ;  four  in  the  Shire  of  Fife ^  viz.  one  at  St.  An^ 
drews,  one  at  Coupar,  one  at  Kirkaliy^  and  one  at  Dum^ 
fermling,  for  the  four  ordinary  Divilions  of  that  Shire  ^ 
one  at  Dundee  for  the  Shire  of  Forfar  ;  one  at  the  Burgh 
of  Bamffy  for  the  Shire  of  Bamff ;  one  at  the  Burgh  of 
Dornoch^  for  the  Shire  of  Sutherland ;  one  at  the  Burgh  of 
fVcekj  for  the  Shire  of  CaitbneJ/e  ;  and  one  at  the  Burgh  of 
Kirkwall,  for  the  Shire  of  Orkney  and  Zetland ;  each  of 
which  Houfes  fhall  have  a  large  Ciofs,  fufHciently  inciofed 
for  keeping  in  the  faid  poor  people,  that  they  be  not  ne- 
cefBtat  to  be  alwayes  within  doors,  to  the  hurt  or  hazard 
of  their  health.  And  in  cafe  the  Magiftrats  of  the  faids 
Burghs  or  any  of  them  ftiall  not  provide  and  have  in  readi- 
nefs,  the  faids  Corredlion-houfes  betwixt  and  the  faid  term 
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cKAf.  II,  of  Whitfondaj  next ;  thej  (hall  incnr  the  pain  and  penUe 
r.  2, 1672,  oijive  hundred  meris  Scoit  money,  and  that  quarterlj,  iia> 
?ooK  LAWS  ^*^  *^®  Correftion-honfes  be  provided :  Which  penalties 
fliall  be  payed  to  the  Commiifioners  of  Excife,  in  the  re- 
fpedive  Shires  or  Bounds,  from  which  the  faids  poor  per- 
fons  fhall  be  fent,  to  the  faids  Correftion-houfes  1  And  the 
faids  Commiflioners  are  hereby  warranted  to  raife  Letten 
Horniog.  of  Homing,  and  ufe  other  execution  at  their  inftanoe, 
againft  the  M agiftrats  of  the  faid  Burghs  for  payment  of 
the  penalties  that  (hall  be  incurred  by  them,  in  maoner 
forefaid  ;  which  penalties  (hall  be  applyed  by  the  bids 
Commiflioners^  for  building  or  buying  of  houfes  to  the  ef- 
.  ^  .  f(eft  forefaid ;  And  in  the  mean  time,  untill  the  faids  honCes 
^dieot.  ^  provided,  the  Magiftrats  of  the  faid  Burghs  are  re- 
quired to  difpofe  of  thefe  Beggars  and  poor  people,  who 
were  either  bom  within  their  refpeftive  Burghs,  or  have 
haunted  therein  the  laft  three  years,  in  fome  convenient 
places,  fo  as  they  may  not  go  begging  on  the  Streets,  or  at 
houfes  within  the  Town.  And  for  the  better  enabling  of 
the  faids  Burghs,  to  bear  the  charges  and  expences  of  the 
faids  Corredion-houfes,  His  Majefty,  with  confent  of  the 
faids  Eilates  of  Parliament,  Statutes  and  Ordains,  that  the 
Allowance.  Contributions  and  Allowances  for  maintaining  of  the  Poor, 
appointed  by  the  fifteenth  A£t  of  the  third  Seffion  of  His 
Majeflies  firft  Parliament)  Intituled,  jiff  conceming  Beg* 
gars  and  Fagabounds,  be  applyed  for  the  ufe  of  the  faids. 
Correftion-houfes,  whereby  they  fhall  have  two  ibilliogs 
Scots  for  ilk  poor  perfon  per  diem  that  Ihall  be  fent  to 
them,  and  entertained  and  bred  by  them,  for  the  firft 
year,  and  twelve  pennies  Scots  per  diem,  for  the  fpace(^ 
three  years  therealter,  during  which  they  ihall  entertain 
•  aiid  educat  them,  together  with  the  profit  arifing  from  the 
labour  and  work  of  the  faids  poor  perfons,  for  feven  jears 
thereafter :  Which  Contributions  are  to  be  payed  hj  the 
paroches  relieved  of  the  faid  Poor,  in  manner  eontained, 
;n  the  faid  Ad.  And  to  the  effeft  it  may  be  known,  what 
poor  perfons  are  to  be  fent  to  the  faids  Corre£tion-hoaie9| 
.  and  who  are  to  be  keeped  and  entertained  by  the  Contri- 
butions at  the  Paroch-kirks  for  the  poor :  the  Minifters  of 
ilk  Paroch,  with  fome  of  the  Elders,  and  in  cafe  of  Vacan- 
cy of  the  kirksj  three  or  moe  of  the  Elders  are  hereby 
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rdered  to  take  up  an  ezafi  Lift  of  all  the  poor  perfons  c^as.  h, 
ithin  their  paroches,  by  Name  and  Sur-name,  conde- '•  V^7*» 
ending  upon  their  age  and  condition,  if  thej  be  able  or  roon' laws 
nable  to  work,  by  reafon  of  age,  infirmity  or  defeafe, 
id  where  they  were  born,  and  in  what  Paroches  they  Liftofpoor 
ive  moft  haunted  during  the  lafl  three  years,  preceeding 
le   uptaking   of  thefe  Lifts;   intimation   being   alwayes  Birth,  and 
ade  to  the  whole  Heretors  of  the  Paroch  to  be  prefent,  ^^^7^^^ 
id  to  fee  the  Lifts  right  taken  up  ;  and  that  the  Heretors 
bo,  and  the  pofteflbrs  of  their  Land,  are  to  bear  the  bur- 
sa of  the  maintainance  of  the  peer  perfons  of  each  Pa-         . 
x:h,  or  any  of  them  who  fliall  meet  with  the  faids  Mini-  J^^ 
ers  and  Elders,  fliall  condefcend  upon  fuch  as  through  and  poflell^ 
;e  and  infirmity,  are  not  able  to  work,  and  appoint  them  ?i*°** 
Laces  wherein  to  abide,  that  they  may  be  fupplied  by  the 
lontributions  at  the  Paroch- kirk :  And  if  the  fame  be 
ot  fufiicient   to  entertain  them,  that  they  give  them  a 
(adge  or  Ticket  to  aik  almes  at  the  dwelling-houfes  of  the 
nhabitants  of  their  own  Paroch  only,  without  the  bounds 
thereof,  they  are  not  to  beg ;  and  that  they  do  not  at  all  Badge, 
efort  to  Kirks,  Mercats,  or  any  other  places  where  there 
ire  meetings  at  Marriages,  Baptifmes,  Burials,  or  upon 
my  other  publick  occafion.     And  like  wife,  that  fuch  of 
the  faids  poor  perfons  as  are  of  age  and  capacity  to  work, 
be  firft  offered  to  the  Heretors  or  Inhabitants  of  each  Pa- 
rochy  that  if  they  will  accept  any  of  them  to  become  their 
apprentices  or  Servants,  that  they  may  receive  them  up- 
a  their  oblidgment  to  entertain  and  fet  to  work  the  faids  Y**'^**^ 
Oor  perfons,  and  relieve  the  Paroch  of  them ;  For  which  ^r^ 
lufe,  they  fliall  have  the  benefit  of  their  work  untill  they 
ttain  the  age  of  thirty  years,  conform  to  the  tenth  A&,  of 
^c  twenty  two  Parliament  of  King  James  the  fixth,  and 
lat  the  reft  of  the  faids  poor  perfons  be  fent  to  the  Cor- 
K&ion-houfes,  for  whofe  entertainment,  the  faids  Heretors 
nail  caufe  colled  the  Contributions,  and  appoint  a  quar-. 
ers  allowance  to  be  fent  a  long  with  them,   with  Cloaths 
ipon  them,  to  cover  their  nakednefs,  and  the  faid  allow- 
Luce  to  be  payed  quarterly  thereafter,  by  way  of  advance, 
^ith  power  alfo  to  the  faids  Commiftioners  of  Excife  in 
^ach  Shire,  quarterly  to  take  an  accompt  of  the  diligence 
3f  thefe  of  each  Paroch  in  performing  of  the  prem^fles  : 
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rwAs.  II,     And  in  cafe  of  their  neglefl,  to  appoint  other  perfons  to 
V.  2, 1671,  make  the  faids  Lifts,  and  Colledors  to  uplift  the  faids  Al- 
rooKLAws  lowances,   and  to  bring  them  to  Corredion-houfes.    And 
the  Sheriffs,    their  Officers,  and   Mayors  and  Cooftables 
CoUeAota.  ^^^  hereby  required  to  concur  and  be  afliAing  to  the  car- 
rying and  delivering  of  the  faids  poor  perfons  to  the  Cor- 
rediion-houfes.     And  in  cafe  any  Heretors  ihall  find  with- 
in their  bounds,   any  other  Vagabounds,  Beggars  or  Idle 
perfons,  not  being  in  fervice,  not  having  any  vifible  vnj 
or  fiock  to  entertain  themfelves,  who  were  not  born,  nor 
^°%°^t     ^'^  haunt  formerly  within  their  bounds  ;  they  are  hcrcbj 
'  impowered  to  feize  upon  fuch  perfons,  and  to  fend  them 
to  the  Corredion-houfes,  and  to  charge  the  Magiftrats  or 
Mafters  of  the  faids  houfes  to  receive  them,  without  ad- 
vance of  any  allowance :  With  power  notwithftandiog  to 
the  faids  Magiftrats  or  Mafters,  to  charge  the  Heretors  of 
the  Parochcs  where  thefe  idle  perfons  were  born,  or  have 
moft   haunted  the  laft  three  years,  for  the  allowance  of 
Seiz?  va.     f"ch  of  them  as  are  not  bred  to  work  ;  And  as  to  fuch  of 
grants.        them   as  can  work,   the  Mafters  ftiall  have  the  benefit  of 
their  work  for  their  meat.    And  His  Majefty,  with  advice 
forefaid,  doth  impower  and  require  the  Mafters  of  theCor- 
rediion-houfes   to  put  and  hold   the  faids  poor  people  to 
work,  as  they  (ball  fee  them  moft  capable  and  fit;  Aodia 
^  cafe  of  their  difobedience,   to  ufe  all  manner  of  feverity 

overthofi:  and  Correction,  by  wheeping  or  otherwayes,  (excepting 
confined  in  torture),  and  to  detaine  them  within  the  faid  Corrcdion- 
wJ^**""'  ^^^^^  ^°^  ^^°^s  thereof;  with  this  provifion,  that  in  cafe 
any  of  the  faids  poor  perfons  being  received,  ftiall  be  fuf- 
fered  to  efcape  to  burthen  the  Countrey  of  new,  that  the 
Magiftrats  ftiall  be  charged  to  recover  and  receive  them 
again,  without  any  allowance  thereafter,  during  the  fpace 
of  four  years,  under  the  pain  of  Fourty  pounds  Scots  for 
each  perfon  fo  efcaping :  With  power  alfo  to  them,  to  re- 
ceive difobedient  fervants,  and  to  put  them  to  work,  an^ 
to  correft  them  according  to  their  demerits.  Likeas  His 
Majefty,  with  advice  forefaid,  Ordains  Letters  of  Homing 
and  other  execution  to  pafs  hereupon,  at  the  inftancc  of 
thefe  who  fliall  fend  the  poor  in  manner  forefaid,  againu 
the  Magiftrats  of  Burghs  for  receiving  the  poor  fcnt  to 
them,  with  the  quarters  allowance  forefaid  :  And  likcwifc 


nn.  OF  STATUTES.  CXXXlX 

I  of  Homing  to  be  dired  at  the  inftance  of  the  Maf-  cias.  n» 

the  faids  Corredion-houfes,  againfl  thofe  lyable  in  P'I'I^;!, 
nt  of  the  faid  allowance  for  the  poor,   conform  to  pooa  lawi 
i  A&  of  Parliament,  and  that  quarterly  in  manner 
1 ;  and  at  the  inflance  of  the  Colle6tors,  to  be  nam- 
the  Heretors  or   Commif&oners  of  Excife,  aga^nft 
retors  and  Inhabitants  of  the  faids  Paroches :  con- 
>  the  faid  A£l  of  Parliament.     It  is  alwajes  herebj 
sd,   that  it  (hall  be  lawful  to  Coal-Mafters,  Salt-  f^l""^"^ 
s,  and  others  who  have  M anufaduries  in  this  King-  power  t* 
0  feize  upon  an  j  Vagabonds  or  Beggars,  where  ev^r  ieize. 
n  find  them,  and  to  put  them  to  work  in  their  Coal- 

or  other  Manufafluries,  who  are  to  have  the  fame 
of  correding  them,  and  the  benefit  of  their  work. 

Mailers  of  the  Corredion-houfes.  And  farther, 
ajeflj,  with  advice  forefaid,  recommends  and  com« 
le  execution  of  this  prefent  A£l  to  His  Privy  Coun* 
h  power  to  them  to  appoint  all  means  and  wayes 
king  the  fame  efiPedual ;  To  whom  the  Commiilion- 
excife  in  the  feveral  Shires,  are  hereby  Required  to 
an  accompt  of  their  diligence  in  the  premifTes,  by 
F  their  number  the  fecond  Council  day  in  November^ 
e  fecond  Council  day  in  June  yearly,  under  the 
f  Fourty  pounds  Scots  for  every  Commif&oner  of 

who  ihall  be  deficient  in  doing  his  part  of  the  pre* 
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Mart,  155  i,  c.  25,  (Black  Ads.) 

r  Dane  be  permitted  to  beg  except  in  the  parilh 
they  were  bom  :  That  the  headfmen  of  every  pa- 
re  badges  to  the  Beggars  thereof ;  and  that  none  be 
with  alms  but  thofe  who  have  badges :  That  the 
R  make  inquifition,  and  take  dittay  thereupon  at 
irilice  ;  and  Letters  are  ordained  to  be  dire&ed  to 
all  officers  of  the  Law  to  put  this  aft  in  execution. 
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Will*  and  Mary,  nth  Aug.  1692.     Proclamation  oflk 

Privy  Council  anent  Beggars. 

William  and  Mary,  &c.  to  macen 

of  our  Ptivy  Council,  mefTengers  at  arms,  our  Sheriffs  ia 
that   part,   conjunflly  and  feverallj,  fpeciallj  conditate, 
Greeting ;    whereas  feveral   good  Laws  have  been  made 
hj  our  Rojal  Predeceflbrs  for  maintaining  the  Poor,  and 
Keritors,     relieving  the  Lieges  of  the  burden  of  Vagabonds  :  In  pro* 
MMiiftcr*»    fecution  whereof.  We  hereby  require  the  Heretors,  Mini- 
to'mectAnd  ^^^^»  ^^^  Elders,  of  every  Pariih  to  meet  on  the  fecani 
aUjuft  the    Tuefdaj  of  September  next  at  their  Pariih  Kirk,  and  there 
^"«»  y       to  make  Lifts  of  all  the  Poor  within  their  Pariih,  and  to 
caft  up  the  Quota  of  what  may  entertain  them  according 
tJuThlnt!*^  to  their  refpeftive  Needs,  and  to  caft  the  faid  Quota,  the 
Krs  and  the  One  Half  Upon  the  Heretors,  and  the  other  Half  upon  the 
other  half    Houfeholders  of  the  Parifli,  and  to  coUeft  the  fame  in  the 
h«Jfthold.  Bcgin"i«g  of  every  Week,  Month,  or  Quarter,  as  dicy 
cr«.  fball  Judge  moil  fit,  and  to  appoint  Two  Overfeers  jtuVf 

to  colle£l  and  diftribute  the  faid  Maintenance  to  the  Poor 
Two  over-  according  to  their  feveral  Needs.     And  likewife  to  ap- 
^ccr"^  *°  P°^°^  ^°  Officer  to  ferve  under  the  faid  Overfeers  for  in- 
bringing  of  the  maintenance,  and  for  expelling  Stranger 
Vagabonds  from  the  Parifh,  whofe  Fee  is  to  be  ftented  on 
the  Pariih  as   the  reft  of  the  Maintenance  for  the  Poor  is 
When  the   ftented  :  And  fuch  Poor  as  are  not  provided  of  Houfes  for 
joer  arc  to  themfelves  or  by  their  Friends,  the  Heretors  are  to  pro- 
©dfnhoiffci  ^^^^  ^^^™  ^^^^  Houfes  on  the  expence  of  the  Pariih  in 

mannep  forfaid. 
200L  ^^^  i^  any  Parifh  fail  in  providing  fufficiently  for  dieir 

BOBthlyof  own  Poor,  the  Pariih  fo  failing  ihall  pay  the  Sum  of  20ol* 
^pLrS  ^^^^^  ^°  ^  uplifted,  a  third  Part  to  the  Purfuer,  and  two 
'Who  nc-  Parts  to  be  applied  to  the  Maintenance  of  the  Poor  (^  the 
glca  to      Praifh  ;  and  that  Monthly,  toties  quotits  as  they  ihall  ful 

Sd^*JwI  *"  ^^^*^  J^"^y-     A»^  i^  *^^®  ^^  *"y  Mortifications  al- 
'  ready,  or  if  any  hereafter  fliall  accrue  to  any  Pariibi  tbe 
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njc  fhall  be  applied,  by  the  Advice  of  the  Heretors  and  i«t  ^«- 
Idcrs  to  the  ufe  aforefaid,  but  without  Diminution  of  the  Vlt^^ 
ock  of  the  faids  Mortifications :  And  the  Heretors  and  pRivr- 
Iders  are  hereby  appointed  to  have  a  fecond  Meeting  at  coohcix., 
e  faid  Pariih  Kirks  this  Year  on  the  fecond  Tuefday  of  ^^"*^ 
^ober  next  for  a  more  exaft  Settling  of  the  Matter  :  the  root, 
id  yearly  thereafter  the  Heretors,  Minifters,  and  Elders,  The  firft 
every  Parifli  are  to  meet  on  the  firft  Tuefday  of  Febru-  T"^^^ 
r,  and  the  firft  Tuefday  of  Auguft  yearly,  to  confult  and  and  Augoft 
rermine  herein  as  fliall  be  thought  fit  for  every  enfuing  appointed 
If  year,  and  to  appoint  Overfeers  by  the  Year  or  Half  ^^^*^**^ 
ir^  as  they  fhall  conclude.  meetingt. 

And  all  the  Minifters  are  hereby  required  to  give  time-  Mmiftcri 
5  Information  to  the  Sheriff  of  the  Shire,  if  any  Parifh  [^^^^^ 
U  fail  in  Performance  of  this  Chriftian  Duty,  in  Whole  of  delin. 
in  Part,  and  the  Sheriff  or  Sheriff  Depute  are  hereby  q"«n^T"*« 
[uired  to  call  the  Delinquents  before  them  p^ithout  any  b^^;^ 
lay,  and   if  Guilty  to  fine  them  in  Double  the  Quota  double  tihe 
lich  the  Minifter  fhall  atteft  to  be  wanting,  and  to  caufe  ^"jj!  i" -^ 
ind  for  the  fame  immediately :  And  where  Churches  arc  ^g  at-*^ 
:ant,  that  Two  of  the  greateft  Heretors  refiding  within  tcft  to  be 
;  Parifh  fhall  be  appointed  by  the  firft  Meeting  in  Sep-  <^«fit»««- 
aber  next,  to  inquire  into  the  Duty  of  Parifhioners  and 
erfeers,  and  to  inform  the  Sheriff  of  their  Delinquency. 
And  if  any  of  the  Poor  of  the  Parifh  are  able  to  work,  p<^r  able 
:  Heretors  of  the  Pariih  are  hereby  authorifed  and  re-  to  work  to 
ired  to  put  them  to  Work  according  to  their  Capacities,  ^^  ^""^h*^'" 
tier  within  the  Parifh,  or  in  any  adjacent  Manufa£):ory  heritors,  d. 
they  fhall  find  expedient,  furnifiiing  them  always  with  ther  io  the 
lat  and  Cloth.  fn'a^X. 

^MD  if  any  young  Children  be  found  Begging,  under  cent  man*. 
Age  of  15  Years,  any  Perfon  who  fhall   take  the  faid^^^o^j. 
ildren  and  bring  them  before  the  Heretors,  Minifters, 
I  Elders,  and  caufe  regiftrate  the  Name  and  Defignation  PJ'*^*!'*"^ 
the  Child  in  the  Seffion  Book,  and  fhall  there  ena&  him-  fervice  tUi 
t  to  educate  the  faid  Child  either  to  Trade  or  Work,  30,10  temM 
I  take  an  Extrad  of  the  Aa  from  the  Clerk  of  the  Sef-  J^J^  •* 
1,  the  faid  Child  fhall  be  obliged  to  ferve  the  faid  Per- 
i,  fo  educating  him  for  Meat  and  Cloaths  until  he  pafs 
'  30th  Year  of  his  Age :  And  all  Manufa&ories  are  de- 
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1st  pro.    glared  to  "have  the  fame  Priviledge  as  to  the  Education  of 
TxoN  fuch  young  Ones ;  and  this  to  extend,  not  only  to  the 

tRivr-       Children  of  Beggars,  but  alfo  to  poor  Children,  whofe  Pt- 
cooNciL,    ygjjf3  are  dead,  or  with  confent  of  the  Parents,  if  thej  be 
csRNiNo    alive;  And  if  any  young  Ones,  about  ij  Years  of  Age, 
TBK  POOR,  fhall  voluntarily  engage  themfelves,  upon  the  like  Condi* 
tions,  the  fame  method  is  to  be  extended  to  them  in  everj 
point :  And  if  any  of  the  young  Ones,  fo  educated,  (hall 
difobey  their  Maflers,  when   reafonably  employed,  their 
Mafters  are  hereby  warranted  tocorreft  them  as  they  judge 
expedient,  Life  and  Torture  excepted.     And  if  any  Per- 
fon  harbour  or  refet  any  fuch  Servant  belonging  to  anj 
other,  they  (hall  return  them  to  their  Mailer^  on  demand, 
under  the  Pain  of  One  Hundred  Merks,   toties  quotiis  as 
oft  as  they  (hall  be  required  fo  to  do :   And  if  any  Mailer 
^erUfand  fliall  exa^  any  inhuman  or   too  rigid  Service  from  any 
jnfticesof    fuch  Servant,  the  Sheriffs,  or  Juftices  of  Peace,  uponap- 
SJec  in      plication  by  the  Servants,  are  to  judge  in  the  cafe ;  and  if 
cafe  of  any  the   feverity  fo  deferve,  the  Servant  may  be  loofed  from 
inhoinanorfQc}^  a  Mafter,  the  Servant,  or  fome  for  him,  paying  the 
^f^,  ^'    Mafter  as  much  Yearly  as  the  Fee  of  Servants  of  that  qua- 
lity would  extend  to  each  Year,  to  the  number  of  Years 
wanting  to  the  30th  Year  of  the  Servant*s  Age  :  And  the 
Heretors  meeting  on  the  Days  appointed,  or  Major  Part 
of  them,  are  authorifed  and  required  to  conclude  and  de- 
termine Matters  for  that  half  Year. 
Beggars  to       ^^-^  ^^  jjjg  E^^  ^^^^  jj^^  p^^^  n^^y  \^^  returned  to  their 

th?a-own  own  Pari(hes,  and  the  Nation  freed  of  Vagabonds,  we 
parifhes,  ftriftly  require  and  command  all  the  Beggars  within  the 
^°^*^JP*j°  Kingdom  forthwith  to  repair  to  their  feveral  Pari(hes,with 
mcnt,aDd  all  diligence,  and  to  keep  the  ordinary  High  ways  to  the  . 
being  fed  fame,  and  fo  foon  as  they  come  to  their  Pari(h,  to  prefcnt 
Md^^fer  themfelves  to  the  Heretors  and  Elders,  that  their  Names 
for  a  may  be  lifted  amongft  the  Poor  of  the  Parifh,  and  thejr 

^moDth,  lodged  and  entertained  accordingly  ;  with  Certification  to 
all  who  (hall  be  found  Begging  without  the  Bounds  of  their 
condfa^h^^"''^  after  the  faid  fecond  Tuefday  of  September  next, 
to  be  *  they  (hall  be  feized  as  Vagabonds,  imprifoned  and  fed  o» 
marked  on  Bread  and  Water  for  a  Montb^  or  till  they  be  fent  home 
wfth^an  ^°  their  Parifh  in  tnanner  after  mentioned  ;  and  if  they  he 
ijoD.      .    found  vaguing  a  fecond  timei  they  are  to  be  marked  witb 
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Iron  on  the  Face  ;  aj»d  all  the  Lieges  are  hereby  prohi-  is-r  pt». 
ted  to  give  any  Alms  to  fuch  Begging  Vagabonds,  other  c-ama- 
an  Bread  and  Water  allenarly  after  the  faid  fecond  Tuef-  pijvy. 
y  of  September  until  they  arrive  at  their  own  Pariflies*   co«nczi» 
And  to  the  end  that  our  Will  hereanent  may  be  more  —cow- 
eedily  made  prafticable,  we  flridly  command  and  charge  7^^  pg^i^ 
I  oar  Lieges  within  this  our  ancient  Kingdom,  to  appre* 
»id  fuch  Beggars  as  they  (ball  find  vaguing  without  their  All  be;- 
m  Parifli  after  the  fecond  Tuefday  of  September,  and  ?""•  «<>  ^ 
rthwith  to  carry  them  to  the  principal  Heretor  of  the  *S^|JL  j^,-' 
irifli  where  they  are  apprehended,  if  it  be  in  Landward,  of  the 
d  to  one  of  the  Baillies  in  Towns,  who  (hall  examine  l»cgctf»n<i: 
e  Beggar  in  the  Shire  and  Pari(h  where  he  was  born,  ^^^  princi- 
d  ihall  dired  him  forthwith  to  the  neareft  Parifii  that  pal  heritor. 
rs  in  the  road  to  the  Parifli  of  his  Birth,  and  deliver  him  ^  «"g»- 
the  neareft  Heritor  that  lies  in  that  high  way  in  the  (hall  fend 
xt  Parifh,  and  fo  forth  from  Parifli  to  Parifli  in  the  fame  them  to  the 
ad  until  he  arrive  at  the  Parifli  of  his  nativity,  who  fliall  ^^^  ^^^ 
en  lift  him  and  entertain  him  amongft  the  Poor  :  And  were  horn, 
e  Heretors  to  whom  the  Vagabonds  are  delivered,  are 
ireby  authorifed  and  required  to  fend  two  fencible  Men 
their  Parifli  to  convey  every  Beggar  to  the  Heretor  of 
e  next  Parifli,  and  to  fend  a  Note  of  the  Beggar's  name 
d  the  Parifli  where  he  was  bom,  which  is  to  be  deliver- 
to  tfte  next  Heretor  who  receives  him,  and  every  He- 
Cor  who  receives  him  is  to  return  a  Note  figned  of  his 
it,  and  fo  forth  from  Heretor  to  Heretor  in  every  feveral 
riih.     And  if  any  of  the  faids  Beggars  offer  to  make 
eir  efcape  in  their  tranfportation,  the  Beggar  fo  doing 
ill  be  fcourged  and  fed  with  bread  and  water  during  the 
ft  of  his  Journey :  And  whoever   gives    alms    to   any  ^^"f*  «^ 
tggar  not  in  their  Parifli  after  the  fecond  Tuefday  of  Sep-  in^  alms, 
mber,  and  fliall  not  feize  him  in  order  to  his  tranfporta-  ^  ^- 
>n,  as  faid  is,  fliall  be  fined  in  20  fliillings  Scots  toties  quo^  ^aT^^ 
'/,  CO  be  uplifted  by  the  Overfeers,  and  applied  to  the  ufe 
'  the  Poor  of  the  Parifli ;  And  if  the  Heretor  to  whom  Penalty  <ni 
le  Vagabond  fliall  be  brought,  fail  in  his  duty  of  fending  the  heritor 
im,  he  fliall  be  fined  in  20  pounds  Scots  toties  quoties,  to  <^^o^cymg. 
e  applied  as  faid  is  ;  if  any  fencible  man,  fpnt  to  convey 
lem,  refufe  or  fail  in  his  duty,  he  is  to  be  fined  in  two 
lerks  Scots  toties  quoties,  to  be  applied  as  faid  is  -,  and  tbp 
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xsT  pxo-    faid  fencible  men  are  to  be  chofen  by  turns  in  the  f&id  Fa- 

CLAMA.      riihes.  * 

mivr.  And  whereas  bj  aft  1 8,  feffion  3,  Parliament  2,  Charles 

COUNCIL,    II,  CorreftioQ-houfes  are  appointed  to  be  erefted  infe- 

ctRvriiio    '^^^^  Burghs  therein  mentioned,  for  employing  of  poor 

TBS  POOR,  people   in  work  as  they  are  capable,  which  have  bett 

hitherto  too  much  neglefted  (until  the  leiler  Burghs  be 

able  to  perform  what  is  there  required,  left  fo  good  a  de* 

Correaioa*^E^  fhould  totally  fail),  we  hereby  ftridly  require  oar 

hoofet  to     Burghs  of  Edinburgh,  Stirling,  Dundee^  Aberdeen,  laver* 

fy^^  the  ^^^*  Glafgow,  Jedburgh,  Dumfries,  and  Cupar  in  F^e,  or 

prindpal     i^^^  of  them  .as  have  not  already  eftabliOied  Corredioo- 

bmvlu,       houfes,   in  manner  and  to  the  ends  prefcribed  by  the  bid 

^^^^     aft  to  ereft  and  eftabliih  fuch  Houfes,  and  to  receive  fach 

to^  other  Poor  for  Work  therein  as  (hall  be  fent  to  them  from  any 

burghs  do*  parilh,  in  manner  and  on  the  conditions  prefcribed  by  thit 

log  fo  alio,  j^  ^^^  ^Yil^^  but  prejudice  of  ereft ing  of  Correftion-hoafes 

in  other  Burghs  therein  mentioned  with  all  Convenieacjr* 

Our  will  is,  herefore,  and  we  charge  you  ftriftly,  and 

command  that  incontinent  thefe  our  letters  feen,  ye  pais  to 

the  market  Crofs  of  Edinburgh,  and  to  the  Market  Cro&et 

of  the  whole  head  Burghs  of  the  feveral  Shires  of  this 

Kingdom,'  and  there,  in  our  name  and  authority,  by  open 

proclamation,  make  publication  of  the  premifles,  that  oooe 

pretend  ignorance :  And  ordains  thefe  prefcnts  to  be  priat- 

ed» 

Given  under  our  Signet^  at  Edinburgh,  the  nth  Aa- 

guft,  and  of  our  Reign  the  4th  year  1692. 
Per  aSum  Dominorum  Secreti  Conciliim     Infuf^kmiB' 
tumjigntti.   (Sicfubf.)  D A.  MON CRIEFF,  Us.iee. 
ConcilHm' 

God  fave  King  William  and  Queen  Maiy* 
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id  Mary,  29th  Aug.  1693.     A  Proclamation  of 
the  Privy  Council  anent  Beggars. 

AM  and  Mart,  Sec. ;  Forafmach  as  the  Intent  and 
»f  our  Proclamation,  of  date  nth  Auguft  169a, 
\  all  Beggars  within  this  Kingdom  forthwith  to 
I  their  feveral  Pariflics  with  all  Diligence,  hath 
:h  difappointed  and  froftrated  by  the  uncertainty 
'arilhes  where  the  faid  rcfpeftive  Beggars  have 
a,  and  for  want  of  Suitable  Provifion  made  by  the 
and  Magiftrates  of  the  rcfpeftive  Pariflies  where 
Beggars  have  been  bern,  or  had  their  lad  feven 
idence  :  for  reraeid  whereof,  we,  with  the  advice  Bcg^rsto 
ords  of  our  Privy  Council,  ftridlly  require  and  ?P  ^®  ^^^ 
\  all  the  Beggars  within  this  Kingdom  immediate-  ^^hcre*^thcy 
air  to  the  feveral  Pariflies  where  they  were  born,  were  born, 
the  Parifli  or  place  of  their  birth  is  not  certain  o»^[^'^*^^® 
ily  known,  that  they  repair  to  the  Pariflies  where  whercThcy 
refided  for  the  fpace  of  feven  years  together,  and  refidcd  for 
the  ordinary  Highways  to  the  feveral  Pariflies  of  ^^'^  ^*^  ^*^" 
th,  or  lad  feven  years  refidence  ;  and  fo  foon  as  ^     yc   «* 
le  to  the  faid  refpedive  Pariflies,  to  prefent  them- 
the  Heretors  and  £lders,  and  where  Pariflies  are 
jid  have  no  Elders,  to  the  Heritors  alone,  whom 
advice  forefaid,  require  and  command  to  make 
iflons  neceflary  for  the  faid  Beggars,  and  to  lilt 
mes  among  the  Poor  of  the  Parilh,  that  they  may 
1  and  entertained  accordingly,  with  certification  to 
hall  be  found  Begging  after  the /econd  Tuefday  oj  ^    .- 
r  next,  they  fliall  be  (eized  as  Vagabonds,  imprif-  of  beggars, 
i  fed  with   bread   and  water  for  a  month,  or  till 
Tent  home  to  the  refpedive  Parifli  of  their  birth,  Magiftratet 
ven  years  refidence,   in  manner  mentioned  in  our  ^°  "^"^  ^**J 
ler  Proclamation  \  And  we,  with  advice  forefaid,  hcrftor$ihc 
and  command  the  Magiflrates  of  our  Burghs  Roval  vacant  pa* , 
and  flent  themfclves  conform  to  fuch  order  and  ^^^ 

k 
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ftp  PRO-      cufiom,  ufed  and  wont,  in  laying  on  flents,  annuities,  ar 
CLAMA.      other  public  burdens,  in  the  rcfpeftive  Burgh,  as  maj  be 
3IcoN-      ^^ft  effeftual  to  reach  all  the  Inhabitants  :  And  the  Herc- 
cERNiNo    tors  of  the  feveral  vacant  Parilhes  like  wife  to  meet  aod 
TBI  fooR.  ^Qj^i  themfeves  for  the  maintenance  of  their  faid  refpedive 
Poor  ;  and  to  appoint  the  ingathering,  uplifting,  and  a{>- 
pljing,  of  the  fame  for  the  ufes  forefaid,  ficklike  and  in 
^.  .^        the  fame  manner  as  the  Heretors  and  Elders  are  appoint- 
and  Here-  cd  bj  our  faid  fprmer  Proclamation  ;  And  all  the  Mioif- 
toT9  to  in.  ters  and  Heretors  are  hereby  required  to  give  timeoos  io- 
oMinft  dc-  ^wnation  to  the  Sheriff  pf  the  Shire,  if  any  Pariib  or  per. 
linquents     fon  (hall  fail  in  perfornuuice  of  this  Chrifiian  duty  in  hail 
v»hom  the  or  in  part,  and  the  Sheriff^  or  Sheriff  Depute^  are  hercbj 
fine  in*  ^^  required  to  call  the  Delinquents  before  them  witbootaDj 
double,  and  delay ;  and  if  guilty,  to  fine  them  in  double  of  the  quota, 
poind.        which  the  Minifter  or  heritors  fliall  atteft  to  be  wanting, 
and  to  caufe  poind  for  the  fame  immediately.     And,  fur- 
ther, for  preventing  of  any  queftion  that  may  arife  be- 
twixt the  Heretors  and  Kirk  Sei&on  in  the  feveral  Pariibei 
of  this  Kingdom  about  the  Q^ota  of  the  CoUe&ions  at  the 
Church  doors,  and  otherwife  to  be  made  by  the  faad  Sef- 
fion  to  be  paid  into  the  Heretors  for  the  end  forefaid,  we 
One  half  of  do  hereby,  with  advice  forefaid,  determine  the  fame  to  be 

!i!^'^^be'  *^^  ^^^^  ®^  ^^^  '"^^^  Colleaions,  and  ordains  the  faid  Kiit 
given  by  Seflion  to  pay  in  the  fame  from  time  to  time  to  the  faid 
thekitk-  Heretors,  or  any  to  be  by  them  appointed  accordinglj; 
thehcrctors  ^^^  ^^  ordain  our  faid  former  Proclamation  to  ftand  in 
for  the  full  force,  &c.  and  to  be  put  in  Execution  in  fo  far  u  the 
forefaid      fame  is  not  hereby  altered. 

Given  at  Edinburgh,  29th  Auguft,  imd  of  our  Reigo 
the  5th  year,  i693. 
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I 

i  Mart,  31ft  July  1694.  A  Proclamation  for 
former  ABs  and  Proclamations  anent  Beggars  in 
on^  anno  1694. 

nM  and  Mart,   &«. ;  Forafmuch  as  many  good 
e  been  made  by  our  Royal  Predeceflbra  for  main- 
le  Foot  and  relieving  tbe  Lieges  from  Vagabonds, 
atioQ  thereof  feveral  Proclamations  have  been 
3y  our  Privy  Council^  for  the  better  putting  the 
>  in  Execution,  notwithllanding  whereof  due  obe- 
th  not  been  hitherto  given  to  the  fame,  fo  that 
are  not  duly  provided  for,  nor  the  Vagabonds  re- 
n  many  Places,  Therefore  we  hereby  require  and 
the  Minifters,  Heretors,  and  Elders  of  every  Pa- 
Hottfeholders  and  Inhabitants  within  tbe  fame 
%  to  follow  forth  and  give  ready  obedience  to 
of  Parliament  and  Proclamations  of  our  Privy 
ilready  made ;  And  further,  we,  with  advice  fore-   ^ 
uire   and   command  the  Sheriffs  of  the  feveral  •  ;)J[^^.j*y" 
nd  their  Deputes,  JuHices  of  Peace,  and  Magi-  p^ace  and 
'  the  Royal  Burghs  of  this  Kingdom,  within  their  ""g^^*^"* 
urifdiSions,  to  take  trial  how  far  and  in  what  unqy^n^g^' 
he  faid  A6ls  of  Parliament  and  Proclamations  of 
have  been  obeyed  and  put  to  Execution  conform 
mors  thereof;  and  where  any  have  negleAed,  or 
cient  and  wanting  in  what  is  required  of  them  by 
Ads  and  Proclamations,  to   amerciate  and  fine 
brefore  in  manner  therein  fpecified  ;  And  if  any 
fliall   happen  in  the  after  profecution  thereof, 
what  Caufe  or  occafion  foever,  not  provided  for  and  In  cafet 
*aid  Laws   and  Proclamations,  the  Magiftrates  re-  of  difficulty 
forefaid  are  hereby  required  to  reprefent  the  fame  the  matter 
Drds   of  our  Privy  Council,   that  they  may  give  to  the  court 
er  thereanent  as  may  bring  this  good  work  of  re-  of  fcffioo, 
Lhe  Poor,  and  rellraining  Vagabonds  to  the  defired 

k  2 
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an  PRO-      iflue ;  for  the  better  effeftuatlng  whereof,  we,  with  ad- 
CLAMA-      ^jpg  forefaid.  Nominate   and  appoint  a  Committee  of  the 
—CON-       Lords  of  our  Privy  Council  to  receive  in  aaj  Rcprcfcnta- 
cERNiNo    tion   from  the  Magiftrates   refpeftive  above  named;  Aod 
TUE  POOR,  liitewife  with   power  to  them  to  call  and  convene  before 
them  the  Sheriffs  and  other  Magiftrates  refpe&ive  afore* 
faid,  to  whom  the  execution  of  the  faid  Ads  and  Procla* 
xnations   are  committed,  and  particularly  the  Magiftrates 
of  Edinburgh,  and  to  examine  and  take  trial  of  their  negli- 
gence  in  the  faid  matter,  and  to- modify  the  Fines  aod 
Penalties  to  be  exafted  from  them  for  the  fame,  and  to  re- 
port their  Opinion  therein  to  a  full  Council  the  firfi  Coun- 
cil day  of  September  next.     Our  will  is  herefore,  &c. 
Given  at  £dinburgh|  the  laft  day  of  July  x694» 


No.  LIII. 

William,  3d  March  1698.      A  Proclamatitm  anent  tk 

Poor. 

William,  &c.     That  where  the  many  good  and  laud- 
able L^ws  made  for  maintaining  the  Poor,  and  fuppreffing 
of  Beggars,  Vagabonds,  and  idle  Perfons,  have  not  hither- 
to taken  efibfl,  partly  becaufe  there  were  no  Houfes  pro- 
vided for  them  to  reCde  in,  and  partly  becaufe  the  perfons 
to  whom  the  Execution  of  thefe  Laws  was   Committed 
"^  have  been  negligent  of  their  duty  ;  for  remeid  whereof, 
we,  with  the   advice  of  the  Lords  of  our  Privy  Council, 
ordain   the  Proclamations  formerly  emitted,  of  the  date 
the  nth  Auguft  4692,  the  29th  Auguft  1693,  and  laft  of 
July  1694,  Ratified  and  Apptoven  by  Ad  29,  feflion6,of 
our  current  Parliament,  to  be   reprinted  and  put  tofiJl 
and  vigorous   Execution  in  all  points  :  And  in  order  to 
make  the  faid  Proclamations  the  more  efiedual,  We,  with 
C      aion-  ^^^^^®  forefaid,  revive  A£l  18,  feffion  3,  Pari.  11,  Charles 
houi -s  to     I^  i'^  fo  far  as  concerns  the  providing  Correftion  Houfes 
be  buUt  in   for  the  receiving  and  entertaining  of  beggars,  VagabondSi 
thc'Sa**^      and   idle   Perfons,  within  the  Burghs  therein  mentioned, 
167:^.         V29*  one  CorredioQ  Houfe  at  the  Burgh  of  Edinburgh,  for 
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)r  thofe  of  the  Town  and  Shire  of  Edinburgh  ;  one  at  the  ^d  p>o. 
►urgh  of  Haddington^  for  thofe  of  the  Shire  of  Hadding*  *^^^**a- 

>n;  one  at  Dunfe  for  the  Shire  of  Berwick  ;  one  at  Jed com- 

urgb,  for  the   Shire   of  Roxburgh;    one   at    the    Burgh  cirnino 

F  Selkirk,  for  the  Shire  of  Selkirk  ;  one  at  the  Burgh  of  ^"*  '°"' 

^eebles,  for  the  Shire  of  Peebles;    one  at   Gla/gow,  for 

le   Shire  of  Lanark ;  one  at  the  Burgh  of  Dumfries^  for 

le  Shire  of  Dumfries  ;  one  at  the  Burgh  of  Wigton,  for 

le   Shire   of   Vvigton;    one   at   the  Burgh   of  Kirkcud-* 

nght,  for    the  Stewartry  of  Kirkcudbright ;  one  at  the 

urgh  of  Ayr,  for  the  Shire  of  Ayr;  one  at  the  Burgh 

'  Dumbarton,  for  the  Shire  of  Dumbarton ;  one  at  the 

urgh  of  Rothfay,  for  the  Shire  of  Bute  ;  one  at  Paijley^ 

)X  the  Shire  of  Renfrew ;  one  at  Stirling,  for  the  Shires 

I  Stirling  and  Clackmannan  ;  one  at  Linlithgow,  for  the 

hire  of  Linlithgow ;  one  at  dilrofs,   for  thefe  twelve  Pa- 

iihcs  in  Fertbfbire,  belonging  to  the  Prefbjtcrj  of  Dun^ 

lane ;    one  at  the    Burgh   of  Perth,  for  the  reft  of  the 

hire  of  Perth  ;  one  at  Montrofe,  for  the  Shire  of  ^/«- 

irdine ;    one  at  the  Burgh  of  Aberdeen,   for    the    Shire 

iereof ;    one  at  Invemefs,   for  the   Shires   of  Invemefs^ 

lofsp  and  Cromarty;  one  at  the  Burgh  of  Elgin,  for  the 

hires  of  Elgin  and  Nairn  ;  one  at  Inverary,  for  the  Shire 

f  Argyle  ;  four  in  the  Shire  of  Fife,  m%.  one  at  St.  An^ 

*'ews,  one  at  Coupar,  one  at  Kirkaldy,  and  one  at  Dum^ 

rmline,  for   the  four  ordinary  Diviiions  of  that  Shire; 

le  at  Dundee  for  the  Shire  of  Forjar ;  one  at  Banff  for 

le   Shire  of  Banff;  one  at  the   Burgh  i)f  Dornoch,  for 

le   Shire  of  Sutherland;  one  at  Wick,  for  the  Shire  of 

liibnejs ;  and  one  at  Kirkwall,  for  the  Shires  of  Orkm 

y  and  Zetland ;  each  of  which  Houfes  ihall  have  a  large 

I0C19  fufEcientlj  inclofed   tor  keeping  in  the  faid  poor 

eoplct  that  thej  be  not  neceffitate  to  be  alwajs  within 

loorsy  to  the  hurt  or  hazard  of  their  health  :   And  or- 

lins  the  faid  Magiftrates  of  the  faid  Burghs  to  provide 

le  Corre^ion  Houfes,  and  appoint  M afters  and  Overfeers 

)r  the  fame,  by  advice  of  the  Prefl)ytery,  or  fuch  as  they 

lall  appoint,  who  may  fet  thefe  poor  perfons   to  work, 

nd  that  betwixt  and  the  ift  day  of  Ofiober  next,  under 

he  pain  of  500  Merkb  quarteily,  until  Correction  Houfes 

M  provided  conform  to  the  faia  AA. 
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ao  no.  gy^  jj^  p]^g  ^f  ^jjg  Cbmmiffioncrs  6f  Exclfe,  mentki- 

7 ION,  ed  in  the  faid  A&,  we,  with  advice  forefstid,  require  aal 
—COM-  command  the  Sheriffs  of  the  Shires  and  their  Deputes, foi 
rlViooR.  P"^  the  faid  Aft  in  Execution  within  their  refpc6fite 
Shires,  as  to  every  thing  that  bj  the  faid  Ad  was  Coia- 
Sheriffs  mitted  to  the  CommifTioners  of  Ezcife  ;  And  ordains  tk 
vcftcd  in  faid  Sheriffs  and  their  Deputes  to  give  a!ccount  of  thdr 
'I'vcnT"  Diligence  herein,  betwixt  and  the  itf  of  December,  unto 
aa^67a  to  the  pain,  every  one  of  them,  of  500  Merks,  who  ihill 
commif-      failzie  and  negleft  to  do  the  famen,  to  be  employed  for  ibe 

exTif"  fo  "f^  °f  ^^^  P°°^  °^  ^^^  Shire ;  and  to  be  liable  in  lool. 
account  for  weekly,  after  the  faid  day  before  they  return  an  accooit 
their  dili-  of  their  Diligence  to  our  Privy  Council,  to  be  emplojcd 
«^°'*'-         for  the  ufe  forfaid. 

And  ordains   the  feveral  Parifhes  within  every  Shire 
and   Diftri£t,  to  fend  their  Poor  to  the   Magiflrates  of 
the  Towns  where  the  Correflion  Houfes  are  to  be  pro?id. 
ed,  againft  the  ift  day  of  November  next,  that  they  may 
be  put  into  the  faid  Corredion  HouCes ;  Asd  in  cafe  the 
Corrcftion  Houfes  be  not  ready  to  ferve  the  Poor  agaioft 
the  faid  Day,  Ordains  the  Poor  to  be  fent  to  be  maintain- 
ed by  the  Magiflrates  of  the  Burgh  who  were  to  provide 
the  faid  Correction  Houfes,  *and  that  ay  and  while  theCor- 
Poor  to  be  region  Houfes  be  provided  ;  and  that  by  and  at  tour  the 
iccclvcd  in  forcfaid  Penalties  impofed  by  the  faid  Aft  of  Parb'amcnt, 
tlon-*^houfcs,  ^"  ^^^^  °^  failTJie  of  providing  the  faid  Correftion  Houfes 
or  other-     againft  the  faid  Day.     And  in  the  mean  time,  before  the 
^!^*^  d^h'°"  ^^^^  Corredtion  Houfes  be  provided,  ordains  the  faid  Afis 
th  "magf.    3"d  Proclamations  of  our  Privy  Council  to  be  put  to  full 
flratca.        Execution. 

And  becaufe  there  may  fome  queftions  arife  in  pnttiog 
the  faid  A£ts  in  Execution,  for  which  there  can  be  no  gen- 
eral Rule  fet  down,  in  refpe£t  of  the  different  conditions 
and  circumitances  of  feveral  places  of  the  Country ;  thcrc- 

Minittcri  ^^^^*  ^^^^  ^^^  ^^^^  ^^  "^^^  more  effedually,  and  with 
ciders,  and  greater  e:tpedition  put  to  Execution,  we,  with  advice  fo^^ 
hcrctors,  to  faid,  give  power  and  warrant  to  the  Minifters  and  Elders 
doLbtTiir  ^^  ^^^^  Parifli,  with  advice  of  the  Heretors,  or  fo  many 
queihcns  of  them  as  ihall  meet  and  concur  with  the  Minifters  and 
T^%  '^'  h  ^^^^^^»  "P°"  intimation  to  be  made  by  the  Minifter  from 
poor.  ^°    ^  '^^  Pulpit  upon  the  Sabbath  day  before,  to  decide  and  4e- 
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ina  all  qneftioos  that  may  arife  in  the  refpeftive  Pa-  4tb  tko^ 
Mf  in  relation  to  the  ordering  and  difpofing  of  the  Poor,  t^on  ^ 
lb  fiur  as  is  not  determined  bj  the  Laws  and  Afts  of  — con.- 
irliament,  and  the  former  AEts  of  our  Privy  Conncil  c»hino 
""  ^  are  ratified  by  the  Aft  of  Parliament  forfeid.    Our  ^"^  ^^ 
is,  herefore,  and  we  charge  jou  ftridlj,  and  com- 
id  that  incontinent  thefe  our  letters  feen,  je  pafs  to  the 
ket  Crofs  of  Edinburgh,  and  remanent  Market  CrolTes 
the  head  Burghs  of  the  feveral  Shires  and  Stewartries 
"^ttitbin  this  Kingdom ;  and  thereat,  in  our  name  and  au- 
^ority,  by  open  Proclamation,  make  Intimation   hereof 
^liat  none  may  pretend  ignorance :  And  ordain  thefe  pre- 
ieDts  to  be  printed. 

Given  under  our  Signet,  at  Edinburgh,  the  3d  March^ 

and  of  our  Reign  the  9th  year  1098. 
P^r  aSum  Dominorum  Secreti  Concilii.     Infuppknun^ 
tumJigMtu       (Sicfubf.)    CJLB.  ELLIOT,  CIs.  Sec. 
ConciliL 

God  fave  the  King. 


I 

i 


No.  LIV. 

44  Gko.  hi,  c.  92,  aoth  July  1804,  intitled,  jin  A3  to 
rendir  more  eafy  the  apprehending,  and  bringing  to  irial^ 

-  Offenders  ejcaping  from  one  Part  of  the  United  Kingdom 
to  the  other,  and  alfofrom  one  County  to  another* 

2p  And  be  it  further  eiiaSed,  That  no  a£lion  of  tref- 
pafs,  falfe  iroprifonment,  or  indi&ment,  or  other  adion, 
ihall  be  brought,  fued,  commenced,  or  profecuted,  by  any 
perfon  or  perfons  whatever,  againft  the  Juftice  or  Jullices 
who  (ball  indorfe  fuch  warrant,  for  or  by  leafon  of  his  or  Noadioa 
their  indorfing  fuch  warrant :  Provided  always,  that  fuch  *^j'°^j,'!**^ 
perfim  or  perfons  i&all  be  at  liberty  to  bring  or  profecute  dorSng  iho 
his  or  their  adion  or  fuit  againft  the  Juftice  or  J uftices^^^^t. 

who  originally  granted  fuch  warrant,  in  the  fame  manner 
as  fach  perfon  or  perfons  might  have  done  in  cafe  this  aft 
had  not  been  made. 

k4 
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cmo.  111,  3,  And  whereas  it  may  frequently  happen^  that  ielons» 

44,  c.  92.    and  other  malefa&ors,  in  that  part  of  the  United  Kingdom 
iifc  BKoI    called  Ireland*  make   their  efcape   into  that  part  of  the 
LitH  AND    United  Kingdom  called  Oreat  Britain  ;  as  alfo  that  feloDs, 
iRiiB  or-    a^j  other  malefaftors,  in  that  part  of  the  United  KiDPdom 
called  Great  Britain,  may  make  their  efcape  into  that  part 
of  the  United  Kingdom  called  Ireland^  where,  by  their  of- 
fences,  often   remain  unpnniihed,  there  being  no  fufficieot 
provilion   by  the  Laws  now  ixi  force  in  Great  Britain  and 
Ireland  rcfpe£lively  for  apprehending  fuch  offenders,  aod 
tranfmitting  them  into  that  part  of  the  United  Kingdom 
in   which  their   offences    were   committed :     for  remedj 
whereof,  be  it  further  enaded,  That  from  and  after  the 
I  ft  Auguft  1804,  if  any  perfon  or  perfons,  againft  whom  a 
warrant  (hall  be  iflued  by  any  of  the  Judges  of  his  Majct 
^ty*s  Court  of  King's  Bench,  or  any  Juftice  of  Oyer  and 
Terminer,  or  Jail  delivery,  or  any  Juftice  or  Jufticcs  of 
the  Peace,  or  other  perfon  having  authority  to  iflue  the 
fame  within  Ireland,  for  any  crime  or  offence  againft  the 
Laws  in  force  in  Ireland,  fliall  efcape,  go  into,  refide,  or  be 
in  any  place  in  England  or  Scotland  refpedively,  it  fhall, 
and  may  be  lawful  for  any  Juftice  of  the  Peace  of  the 
County,  Stewartry,  Riding,  Divifion,  City,  Liberty, Town, 
or  Place,  in  England  or  Scotland  refpedively,  whether  or 
where  fuch  perfon  or  perfons  fliall  efcape,  go  into,  refide, 
I  d  rf        ^^  ^^*  ^^  indorfe  his  name  on  fuch  warrant ;  which  war- 
of  wairaBts  ^^^t  fo  indorfed  fliall  be  a  fufficient  authority  to  the  per- 
«     '  fon  or  perfons  bringing  fuch  warrant,  and  to  all  perfons 

to  whom  fuch  warrant  was  originally  direSed,  and  alfo  to 
all  Conftables,  or  other  peace  Officers  of  the  County, 
Stewartry,  Riding,  Divifion,  City,  Liberty,  Town,  or 
Place,  where  fuch  warrant  fliall  be  fo  indorfed,  to  execute 
the  faid  warrant  in  the  County,  Riding,  Divifion,  City, 
Liberty,  Town,  or  Place,  where  it  is  fo  indorfed,  by  ap- 
prehending the  perfon  or  perfons  againft  whom  fuch  war- 
rant is  granted,  and  to  convey  him,  her,  or  them,  by  the 
moft  dire6t  way  into  Ireland,  and  before  one  of  the  Jufti- 
ces  of  the  Peace  of  the  County  in  Ireland,  living  near  the 
place,  and  in  the  County,  where  he,  ftie,  or  they,  fliall  ar- 
rive and  land ;  which  Juftlte  of  the  Peace  is  hereby  re- 
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]Qired  to  proceed  with  regard  to  fuch  perfon  or  perfons,  as  geo.  nr, 
if  the  faiid  perfon  or  perfons  had  been  legally^  apprehended  44*  c.  gu 
in  the  faid  County  in  Ireland.  '°*  ^*^" 


INO  ENG- 


4,  And  for  remedy  of  the  like  inconveniencj,  by  the  lub  amp 
sfcape  into  Ireland  of  perfons  euilty  of  crimes  in  England  '*""  °''" 
or  Scotland  refpedively,  be  it  further  enafted,  that  from 

and  after  ift  Auguft  1804^  if  any  perfon  or  perfons,  againil 
whom  a  warrant  fliall  be  ifTued  by  any  of  the  Judges  of 
his  Majeft^s  Court  of  King^s  Bench,  or  of  the  Courts  of 
Great  Seflions  in  Wales,  or  any  Juftice  of  Oyer  and  Ter- 
miner, or  Jail  Delivery,  or  any  Juftice  or  Juftices  of  the 
Peace  of  any  County,  Stcwartry,  Riding,  Divifion,  City, 
Liberty,  Town,  or  Place,  within  England  or  Scotland  re- 
fpediyely,  or  other  perfon  having  authority  to  ifTue  the 
fame  within  England  or  Scotland  refpedively,  for  any 
crime  or  offence  againft  the  Laws  of  England  or  Scotland 
refpe£tively,  (hall  efcape,  go  into,  refide,  or  be  in  any  place 
of  that  part  of  the  United  Kingdom  called  Ireland,  it  fhall 
ind  maybe  lawful, for  any  Juftice  of  the  Peace  of  the 
uountj  or  place  in  Ireland,  whither  or  where  fuch  perfon 
»r  perfons  fliall  efcape,  go  into,  or  refide,  or  be,  to  indorfe 
lis  name  on  fuch  warrant  \  which  warrant  fo  indorfed  ^(^F"iLa 
ball  be  a  fufiicient  authority  to  the  perfon  or  perfons 
)ringing  fuch  warrant,  arid  to  all  perfons  to  whom  fuch 
warrant  was  originally  directed,  and  alfo  to  all  Sheriffs^ 
3fBcers,  Conftables,  and  other  peace  Officers  of  the  Coun« 
:y  or  place  in  Ireland,  where  fuch  warrant  fhall  be  fo  in- 
lorfed,  to  execute  the  faid  warrant  in  the  County  or  place 
in  Ireland  where  it  is  fo  indorfed,  by  apprehending  the 
perfon  or  perfons  againll  whom  fuch  warrant  may  be 
granted,  and  to  convey  him,  her,  or  them,  by  the  moft  di« 
reSt  way  into  England  or  Scotland  refpeSively,  and  before 
one  of  the  Juftices  of  Peace  of  the  County  or  Stewartry 
in  England  or  Scotland  refpe&ively,  being  near  the  placc^ 
and  in  the  County,  where  he,  fhe,  or  they,  fhall  arrive  and 
land  }  which  Juftice  of  Peace  is  hereby  authorifed  and  re- 
quired to  proceed  with  regard  to  fuch  perfon  or  perfons  as 
if  fuch  perfon  or  perfons  had  been  legally  apprehended  in 
the  faid  County  or  Stewartry  of  England  or  Scotland  re- 
fpeftively. 

5,  And  be  it  further  enaded,  that  the  expence  of  re^* 
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CEO.  Ill,  moving  prifoners  as  aforefaid  in  England,  Scodaod^  and 
44»  c.  9a,  Ireland,  rcfpeftivcly,  fliall  be  repaid  to  the  perfon  dcfhy- 
iHc  mnal  i°g  ^hc  fame,  by  the  treafurer  of  the  County  in  England 
Lisu  AND  or  Ireland  rcfpeftivelj,  or  by  the  Sheriff,  or  Stewart  De- 
iiwDM?  P"^^  ^^  Subftitute  of  the  County  or  Stewartry  in  Scot- 
land  in  which  the  crime  was  committed ;  the  amount  of 
fuch  expence  being  previoufly  afcertaintd  by  an  accoont 
j-j^^^^  thereof,  verified  upon  oath,  before  two  of  the  Juftices  of 
bow  allow-  the  Peace  of  fuch  County  or  Stewartry,  and  allowed  and 
cd,  figned  by  them,  and  fuch  Treafurer,  Sheriff,  or  Stewart  De- 

pute or  Subftitute,  (hall  be  allowed  fuch  payments  on  their 
refpedive  accounts. 

6,  And  be  it  further  enaded.  That  the  Treafurers  of 
the  feveral  Counties  in  Ireland  who  have  paid  the  amount 
of  any  fuch  Ezpences  fo  afcertained  as  aforefaid,  Ihall  laj 
the  faid  account,  together  'with  the  allowance  of  the  Dune, 
fo  figned  as  aforefaid  before  the  Grand  Juries  of  their  re- 
fpe&ive  Counties,  at  the  afijzes  holden  for  fuch  Counties 
next  after  fuch  ezpences  Ihall  be  paid,  or  at  any  fubfe- 
quent  affizes ;  and  it  fhall  be  lawful  for  fuch  Grand  Juries, 
and  they  are  hereby  refpe£tively  required  to  prefent  a  fom, 
equal  to  the  amount  of  fuch  ezpences,  to  be  raifed  from 
the  County  at  large  for  the  purpofe  of  reimburfing  fuch 
Treafurers. 

7,  And  whereas  it  frequently  happens,  that  pcrfons 
having  (lolen,  or  otherwife  felonioufly  taken  away,  Mooeji 
Cattle,  Goods,  or  other  Effefts,  in  one  of  the  parts  of  the 
United  Kingdom,  carry  the  fame  into  another  part  of  the  faid 
United  Kingdom,  and  there  have  the  faid  Money,  Cattle, 
Goods,  or  other  Effe&s,  in  their  poffeflion  or  cuftodj,  and 
doubts  may  Be  entertained  whether  they  could  be  indified 
and  tried  in  that  part  of  the  United  Kingdom  where  fuch 

Trials  to  be  offenders  hav.e  the  fjEiid  Money,  Cattle,  Goods,  and  other 
iTf  d«eS?on  Eff^s,  in  their  poffeflion  or  cuftody,  as  the  original  of- 
fence  was  not  committed  in  fuch  part  of  the  faid  United 
Kingdom ;  be  it  therefore  further  enabled  and  declared, 
That  from  and  after  the  ift  Augud  1804,  if  any  perfon  or 
perfons,  having  (lolen,  or  otherwife  felonioufly  taken 
Money,  Cattle,  Goods,  or  other  Effeds,  in  any  one  of  the 
parts  of  the  faid  United  Kingdom,  Ihall  afterwards  have 
the  fame  Money,  Goods,  Chattels,  or  other  Effeds^  or  any 


t^*  LT.  or  STATUTES.  clv 

part  thereof,  in  his,  her,  or  their,  pofTeflion  or  cuftody,  in  cio.  ni, 
anj  other  part  of  the  United  Kingdom,  it  (hall  and  maj  be  44.  c.  92, 
NWf6l  to  indifi,  try,  and  puni£b,  fuch  perfon  or  perfons  '°*  '^^^2 
lor  theft;  or  larcenj,  in  that  part  of  the  United  Kingdom  lub  and 
%vhere  he,  (he,  or  they,  (hall  fo  have  fuch  Money,  Cattle, '»"«  o»- 
Goods,  or  other  Effeds,  in  his,  her,  or  their,  poflefBon  or  '*"*****• 
ctii!ody,  as  if  the  faid  Money,   Cattle,  Goods,  or  other 
"EtttBtSf  had  been  ilolen  in  that  part  of  the  United  King- 
dom. 

8,  And  be  it  further  enafied.  That  if  any  perfon  or 
perfons,  in  any  one  of  the  parts  of  the  United  Kingdom, 
ihall  hereafter  receive,  or  have  any  Cattle,  Goods,  or  other 
£fi*e^s,  flolen,  or  otherwife  felonioufly  taken,  in  any  other 
part  of  the  United  Kingdom,  knowing  the  fame  to  have 
been  (tolen,  or  otherwife  felonioufly  taken,  every  fuch  per-  JJJftJJJ^ 
fon  or  perfons  (hall  be  liable  to  be  indided,  tried,  and  pu-  eoods  are 
niflied,  for  fuch  offence  in  that  part  of  the  United  King-  felonioufly 
lom  where  he,  (he,  or  they,  (hall  fo  receive  or  have  the  ""^"^ 
aid  Cattle,  Goods,  or  other  Effeds,  in  the  fame  manner  to 
ill  intents  and  purpofes,  as  if  the  faid  Cattle,  Goods,  or 
>ther  Effedts,  had  been  originally  (lolen,  or  otherwife  fe- 
onioufly  taken,  in  that  part  of  the  United  Kingdom  in 
which  fuch  perfon  (hall  fo  receive  or  have  fuch  Cattle^ 
LJoods,  or  other  Effefts,  refpeftively. 
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Geo.  II,  c.  5,  1 741*     An  AB  to  amend  and,  maht  more  ef^ 
feBual  the  Laws  relating  to  Rogues ^  Viagalonds^  and  other 
idle  and  dif orderly  Perfons^  and  to  Houfes  ofCorreBion* 

z.  Whereas  the  Number  of  Rogues,  Vagabonds,  Beg- 
gars, and  other  idle  and  diforderly  Perfons  daily  increafes, 
to  the  great  Scandal,  Lofs,  apd  Annoyance  of  the  King- 
iom ;  for  Remedy  thereof,  be  it  enafled  by  the  King's 
rtioft  Excellent  Majefty,  by  and  with  the  Advice  and  Con-  Parrlcnkr 
Pept  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  ^^^JJ^ 
in  this  prefent  Parliament  a(rembled,  and  by  the  Authori-  punillu 
ty  of  the  fame,  That  all  Perfons  who  threaten  to  run  away  mcnt^ 


-VAGRANT 
ACT. 
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CIO.  II,      and  leave  their  Wives  or  Children  to  the  Parifh ;  and  all 
17TH,  c.^5»Perfons   who   fliall  unlawfully  return   to  fuch  Parifli  ot 
Place  from  whence  they  have  been  legally  removed  by  Or- 
der of  Two  Juilices  of  the  Peace,  withont  bringing  a  Cer- 
tificate from  the  Parifli  or  Place  whereunto  they  belong; 
and  alfo  all  Perfons  who,  not  having  wherewith  to  main- 
tain themfelves,  live  idle  without  Employment,  and  refufe 
to  work  for  the  ufual  and  common  Wages  given  to  other 
Labourers  in  the  like  Work,  in  the  Pari  flies  or  Places 
where  they  then  are;  and  alfo  all  Perfons  going  about  from 
Door  to  Door,  or  placing  themfelves  in  Streets,  High- 
-ways,  or  Paflages,  to  beg  or  gather  Alms  in  the  Pariflbes 
or  Places  where  they  dwell,  &all  be  deemed  idle  and  dif- 
crderly  Perfons  ;  and  it  fliall  and  may  be  lawful  for  aoj 
Juftice  of  the  Peace  to  commit  fuch  Offenders  (being  there- 
of convifted  before  him,  by  his  own  View,  or  by  their 
own  ConfeflHon,  or  by  the  Oath  of  one  or  more  credible 
Witnefs  or  Witnefles)   to  the  Houfe  of  Corredion,  there 
to  be  kept  to  hard  Labour  for  any  Time  not  exceeding 
One  Month :  And  it  fliall  and  may  be  lawful  for  any  Per- 
fon  to  apprehend,  and  carry  before  a  Juflice  of  the  Peace, 
any  fuch  Perfons  going  about  from  Door  to  Door,  or  pla- 
cing themfelves  in  Streets,  Highways,  or  Paflages,  to  beg 
or  gather  Alms  in  the  Pariflies  or  Places  where  they  dwellj 
Offences  of  and  if  they  fliall   refifl,  or  efcape  from  the  Perfon  appre- 
m  higher      bending  them,  they  fliall  be  fubjeft  to  the  fame  Puniflunent 
as  Rogues  and  Vagabonds  are  made  liable  to  by  this  A& : 
And  it  fliall  and  may  be  lawful  for  the  faid  Juftice,  by 
Warrant  under  his  Hand  and  Seal,  to  order  any  Overfeer 
of  the  Poor  of  the  Parifli  or  Place  where  fuch  Offender 
Fivefliil-     {hall  be  apprehended,  to  pay  the  Sum  of  Five  Shillings  to 
lings  of  re-  ^ny  Perfon  or  Perfons  in  any  fuch  Parifli  or  Place  fo  ap- 
apprchcnd.  P^^'^^'^^^'^g   them,    for   every   Offender  *fo  apprehended; 
ing  offend-  which  Sum  fliall  be  allowed  to  fuch  Overfeer  in  bis  Ac- 
*"•  count,  he  producing  the  Juftices  Order,  and  a  Receipt  un- 

der the  Hand  of  the  Perfon  or  Perfons  to  whom  fuch  Som 
was  paid  :  But  if  fuch  Overfeer  fliall  negleft  or  refufe  to 
pay  the  faid  Sum,  the  laid  Juflice,  on  Oath  thereof  made, 
Penalty  for  may,  by  Warrant  under  his  Hand  and  Seal,  order  the  fame 
^t  paying  to  be  levied  by  Diftrefs  and  Sale  of  the  Goods  of  fuch 
'  Overfeer  j  and  the  Overplus  (if  any)  after  the  Charges  w 
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ch  Diftrefs  fattsfied,  fhall  be  returned  to  fuch  Overfeer,  cio.  ii, 
ho  in  fuch  Cafe  (hall  not  be  allowed  the  Sum  fo  levied  In  J][oramt  ' 
s  Account.  ACT. 

2,  And  be  it  further  enafted  by  the  Authority  afore- 

id.  That  all'Perfons  going  about  as  Patent-gatherers,  or  Other  of- 
atherers  of  Alms,   under  Pretences  of  Lpfs  by  Fire,  or  f^""**  *°^ 
her  Cafually  ;  or  going  about  as  Golle&ors  for  Prifons,  nifllL^ntB. 
lis,  or  Hofpitals  ;  all  Fencers   and  Bear  wards ;  all  corn- 
on  Players  of  Interludes ;  and  all  Perfons  who  ihall  for 
ire.  Gain,  or  Reward,  aft,  reprefent,  or  perform,  or  caufe 

be  aded,  reprefented,  or  performed,  any  Interlude,  Tra- 
dy,  Comedy,  Opera,  Play,  Farce,  or  other  Entertain- 
ent  of  tbe  Stage,  or  any  Part  or  Parts  therein,  not  being 
thorifed  by  Law  j  all  Minftrels,  Jugglers;  all  Perfons 
etending  to  be  Gypfies,  or  wandering  in  the  Habit  or 
rm  of  Egyptians,  or  pretending  to  have  Skill  in  Phy- 
gnomy,  Palmeftry,  or  like  crafty  Science,  or  pretending 
tell  Fortunes,  or  uling  any  fubtil  Craft  to  deceive  and 
pofe  on  any  of  His  Majefty's  Subjefl:s,  or  playing  or 
:ting  at  any  unlawful  Games  or  Plays  ;  and  all  Perfons 
lo  run  away  and  leave  their  Wives  or  Children,  where- 

they  become  chargeable  to  any  Pariih  or  Place  ;  and  all 
tty  Chapmen  and  Pedlars  wandering  abroad,  not  being 
ly  licenced,  or  otherwife  authorized  by  Law  ;  and  all 
rfons  wandering  abroad,  and  lodging  in  Alehoufes,  Barns, 
it-houfes,  or  in  the  open  Air,  not  giving  a  good  Account 

themfelves  ;  and  all  Perfons  wandering  abroad  and  beg- 
3g,  pretending  to  be  Soldiers,  Mariners,  Seafaring  Men, 

pretending  to  go  to  Work  in  Harveft  ;  and  all  other  Per- 
ns wandering  abroad  and  begging,  (hall  be  deemed  Rogues 
d  Vagabonds  within  the  true  Intent  and  Meaning  of  this 
ft. 

3,  Provided  always.  That  this  Aft,  or  any  thing  here-  Provif*. 
contained,  (hall  not  extend,  or  be  conftrued  to  extend. 
Soldiers  wanting  Subfidence,  having  lawful  Certificates 

)m  their  Officers  or  the  Secretary  at  War,  or  to  Marin- 
3  or  Seafaring  Men  liccnfed  by  Tome  Teftimonial  or 
riting  under  the  Hand  and  Seal  of  fome'  Juftice  of  the 
ace,  letting  down  the  Time  and  Place  of  their  Landing 
Difcharge,  and  the  Place  to  which  fuch  Soldiers  or  Ma- 
lers  are  to  pafs^  and  the  Names  of  the  chief  Towns  or 
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AEo.  It,  Places  through  which  they  are  to  pafs,  and  limitmg  the 
17TH,  c.  5,  Xime  of  fuch  their  Paflage  while  they  continue  in  the  di- 
^CT.  ^^^  Way  to  the  Place  to  which  they  are  to  pafs,  and  dur- 

ing the  Time  fo  limited ;  or  to  any  Perfon  or  Pcrfons  go- 
ing abroad  to  work  at  any  lawful  Work  in  the  Time  of 
Harveft,  fo  as  he,  (he,  or  they  carry  with  him,  her,  or 
them  a  Certificate  in  Writing,  figned  by  the  Mioifter  and 
one  of  the  Churchwardens  or  Chapelwards,  or  one  of  the 
Overfeers  of  the  Poor  for  the  time  being,  of  the  Parilh, 
Chapelry,  or  Place,  where  they  (hall  refpeSively  iohabit, 
declaring  that  he,  fhe,  or  they,  hath  or  have  a  Dwellbg- 
houfe,  or  Place  there,  in  which  he,  (he,  or  they,  inhabit 

4,  And  be  it  further  enabled  by  the  Authority  afore- 
faid,  That  all  End-gatherers  offisoding  again  (I  an  Ad  made 
IkTo'tw  ^^  ^^^  Thirteenth  Year  of  His  late   Majefty  King  George 
^^^  *  the  Firft,  intituled,  j4n  ABfor  the  better  Regulation  of  the 
Woollen  Manufa£iure^  and  for  preventing  Difputes  among  the 
Perfons  concerned  therein  ;  and  for  limiting  a  l^imeforprfh 
fecuting  for   the  Forfeiture  appointed  by  an  A3  9f  the 
Twelfth  Tear  of  His  Mqjejly^t  R^ign%  i^  cafe  ef  Payment  of 
the  Workmen's  Wages  in  any  other  Manner  than  in  Monej^ 
being  convided  cif  fuch  Offence;  and  all  Perfons  appre- 
hended as  Rogues  Mid  Vagabonds,  and  efcaped  from  the 
Perfons  apprehending  them,  or  refufing  to  go  before  a  Juf- 
tice  or  Judices  of  the  Peace,  or  to  be  examined  upon  Oath 
before  fuch  Juftice  or  Jufticcs,  or  refufing  to  be  conveyed 
by  any  fucli  Pafs  as  is  herein  after  direded,  or  knowinglj 
giving  a  falfe  Account  of  themfelves  on  fuch  Examina- 
tion, after  VVarning  given  them  of  their  Puniuiinept ;  and 
all  Rogues  or  Vagabonds  who  fliall  break  or  efcape  oat  of 
any  Houfe  of  Corr^ftion,  before  the  Expiration  of  the 
Term  for  which  they  were  committed  or  ordered  to  be 
confined  by  virtue  of  this  Aft ;  and  all  Perfons  who,  after 
having  been  punifhed  as  Rogues  and  Vagabonds,  and  dis- 
charged,' fball  again  commit  any  of  the  faid  Offences,  iball 
be  deemed  incorrigible  Rogues  within  the  true  Intent  aod 
Meaning  of  this  A&, 
Any  perfon      5>  And  be  it  further  enaSed  by  the  Auihoritj  aforc- 
may  apprc-  faid.  That  if  any  Perfons  fball  be  foimd  offending  agaioft 
icnitt     ^^^s  Aa,  it  fliall  and  may  be  lawful  for  any  Perfon  what- 
foever,  to  apprehend  the  Perfon  fo  offcuding,  and  to  con- 
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fcyi  or  caufe  to  be  conveyed  to  fomc  Jufticc  of  the  Peace,  °**'» "» 
the  Pcrfons  fo  apprehended,  to  be  proceeded  agatnft  in  fuch  vaoramt 
Jtfanner  as  is  herein  after  darefled  :  And  in  cafe  anj  Con-  act. 
fiable,  or  other  fuch  Officer,  (hall  refufe  or  negle&  to  ufe 
his  beft  Endeavours  to  apprehend  or  convey  to  fome  Juf- 
iice  of  the  Peace  any  fuch  Offender ;  it  ihall  be  deemed  a 
Negled  of  ]p)uty  in  fuch  Conftable  or  Q/ficer,  and  he  (hall  officers  ne. 
he  punifhed  in  fuch  Manner  as  is  herein  after  direded :  gl^^ing 
^Ajid  in  cafe  any  other  Perfon,  being  charged  by  any  Juf-  ^^^  ^"'^' 
pee  of  the  Peace  fo  to  do,  (ball  refufe  or  negleA  to  ufe  his 
heft  Endeavours  to  apprehend  and  deliver  to  the  Conilable, 
pr  fuch  other  Officer,  or  to  carry  fuch  Offender  before  fomc 
Jiiftice  of  the  Peace,  where  no  Condable  or  other  fuch  Of. 
(cer  can  be  found  ;  fuch  Perfon  fo  offending,  as  aforefaid, 
being  thereof  convided  upon  View,  or  by  the  Oath  of  One 
or  more  credible  Witnefs  or  Witneffes,  before  One  or  more 
Joftice  or  Juitices  of  the  Peace,   ihall  forfeit  the  Sum  of 
Ten  Shillings,  to  the  Ufe  of  the  Poor  of  the  Pariih  or 
]Place  wherein  fuch  Offence  ihall  be  committed ;  to  be  le- 
vied by  Diftrefs  and  Sale  of  the  Offender's  Goods,  by 
Warrant  from  any  Juftice  or  Juftices  ;  and  the  Overplus 
j(if  any)  after  the  Charges  of  fuch  Diftrefs  fatisfied,  fliall 
he  returned  to  fuch  Offender :  And  in  cafe  any  Perfon  not 
being  a  Conftable,  or  fuch  other  Officer,  {hall  apprehend 
any  fuch  Rogue  or  Vagabond,  and  (ball  deliver  him  or  her 
to  a  Conftable,  or  other  fuch  Officer,  or  fhall  convey,  or 
caufe  him  or  her  to  be  conveyed  to  fome  Juftice  or  Jufli- 
pes  of  the  Peace,  according  to  the  Diredions  of  this  Aft  ; 
or  if  any  Conftable,  or  other  fuch  Officer,  ftiall  fo  appre- 
hend and  convey  fuch  Rogue  or  Vagabond,  it  fliall  and 
may  be  lawful  for  fuch  Juftice  or  Juftices  to  reward  any  Reward  for 
fuch  Conftable  or  other  Perfon,  by  making  an  Order  under  jjf^ag"  ' 
Hand  and  Se^l  upon  the  High  or  Chief  Conftable,  to  pay  ranu,  Ice. 
the  Sum  of  Ten  Shillings  to  the  Perfon  fo  apprehending 
him  or  her,  within  one  Week  after  Demand,  and  produ- 
cing fuch  Order,  and  upon  his  giving  a  Receipt  for  the 
fame  ;  and  the  fame  ftiall  be  allowed  or  paid  by  the  Trea- 
f urer  of  the  County,  Riding,  Divifion,  or  Liberty,  to  fuch 
High  or  Chief  Conftable  on  his  paffing  his  Accounts,  and 
delivering  fuch  Order  and  Receipt,  and  alfo  his  own  Re- 
ceipt for  the  fame,  to  fuch  Treafurer  j  and  the  faid  Jufti- 
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r.r.o.  11,  ces  at  the  General  or  Quarter  Seflioos,  (hall  allow  the  fame 
17TH,  c.  5,  ^Q  ^^^1^  Treafurcr  in  his  Accounts,  upon  his  producing  and 
ACT.  delivering  up  the  V'ouchers  aforefaid :   And  in  Cities,  Bo- 

roughs, Towns-corporate,  and  other  Places  where  there 
are  no  High  or  Chief  Conflables,  fuch  Pettj  Conftablesaod 
otlier  OfHcers  (hall  pay  or  retain  fuch  Reward,  as  afore- 
faid, and  be  allo\¥ed  what  thej  fhall  fo  paj^or  retain  bj 
virtue  of  this  Ad  in  their  refpefiive  Accounts,  upon  their 
producing  and  delivering  up  the  like  Vouchers  :  And  is 
cafe  any  High  or  Chief  Conftable,  or  where  there  is  no 
High  or  Chief  Conftable,  fuch  Petty  Conftable,  or  other 
Officer,  (hall  refufe  or  negleft  to  pay  fuch  Reward  on  De- 
mand, it  ihall  and  may  be  lawful  for  fuch  Juftice  or  Jafti* 
ces  of  the  Peace,  by  Warrant  under  Hand  and  Sed,  to 
no"paying  ^^^y  the  Sum  of  Twenty  Shillings,  by  Diftrefs  and  Sale 
the  reward,  of  the  Goods  of  fuch  Officer,  and  thereout  to  allow  to  die 
Perfon  intitled  thereto,  the  faid  Reward  of  Ten  ShiUiogS| 
and  fuch  other  Recompence  for  his  Trouble,  Lofs  of  Time^ 
and  Expences,  as  the  faid  Juftice  or  Juftices  (hall  think  fit; 
and  the  Overplus  (if  any)  (hall  be  returned  to  fuch  Officer 
upon  Demand. 

6,  And  be  it  further  enafted  by  the  Authority  afore- 
faid, That  the  Juftices  of  the  Peace  for  every  County,  Rid^ 
ingy  City,  Borough,  Town-corporate,  Divifion,  or  Liberty, 
or  any  Two  of  them,  (hall.  Four  Times  in  the  Year  at 
General      Icaft^  or  oftner  (if  need  be)  meet  in  their  rcfpcftive  Divi- 
privy         fions,  and  by  their  Warrant,  command  the  Conftables  or 
bc^^dcr  °^^^^  Peace-ofRcers  of  every  Hundred,  Parifli,  Town,  and 
Hamlet,  in  their  refpe61:ive  Divifions,  who  (hall  be  affiftel 
%vith  fufEcient  Men  of  the  fame  Places,  to  make  a  genefil 
Privy  Search  in  one  Night,  throughout  their  feveral  and 
rcfpedive  Limits,    for  the  finding   and   apprehending  of 
Rogues  and  Vagabonds  ;  and  every  Juilice  of  the  Peace 
ihall  alfo,  on  receiving  Information  that  Rogues  and  Va- 
gabonds are  in  any  Place  within  his  Jurifdi£lion,  ilTue  his 
Warrant  to  the  Conftable  or  other  Officer  of  fuch  Place,  to 
fearch  for  and  apprehend  fuch  Rogues  and  Vagabonds; 
and  fuch  Rogues  and  Vagabonds  as  they  (hall  find  and  ap- 
prehend upon  fuch  Searches,  they  (hall  caufe  to  be  brought 
icfore  any  Juftice  or  Juftices  of  the  Peace  of  the  fame 
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unty.  Riding,  Cit/,  Borough,  Town-corporate,  Divi«  cio.  n,     . 
a,  or  Liberty.  -  ^^0*^^'/! 

7,  And  be  it  farther  cnaflcd  by  the  Authority  afore-  act. 
d,  That  where  any  Rogues  or  Vagabonds,  apprehended 
any  Conftable,  or  fuch  other  Officer  or  Per.fuu  as  afore-  judices  to 
d,  or  upon  fuch  Search  as  aforefaid,  (hall  be  brought  be-  pi*"i'^i  va^ 
c  any  Juftice  or  Juftices  of  the  Peace,  it  Iball  and  may  &c.  ilkJn 
lawful  for  fuch  Juftice  or  Juftices,  and  he  or  they  are  up  at  privy 
rcby  required  to  inform  himfelf  or  themfelySs,  by  the  fearchw. 
Lamination  upon  Oath  of  the  Perfon  or  Perfons  appre* 
oded,  or  of  any  other  Perfon,  of  the  Condition  and  Cir- 
[nftanccs  of  the  Perfon  pr  Perfons  fo.ap^J'thendcd,  and 
the  Parifli  or  Place,  where  he,  (he,  or  they  were  laft  le- 
\y  fettled  ;  the  Subftance  of  which  Examination  or  Ex-   .  •  ..^ 
inations  ihall  be  put  into  Writing,  and  be  itibfcribr.d  or  i  - 

led  by  the  Perfon  or  Perfons  fo  examined  ;  .and.  ^e  faid 
lice  or  Juftices  ihall  likewife  fign  thefanie,  and  tranf- 
t  it  to  the  next  General  or  Quarter  Sefliorts  ^thb  PeAce 
be  holden  for  the  fame  County,  Riding,  City',  tiorotfgh, 
wn-corporate,  Divifion,  or  Liberty,  there  ta  Be  fifed 
I  kept  on  Record  ;  and  fuch  Juftice  or  Juftices  of  th^ 
ice,  ihall  and  are  hereby  required  to  order  all  fuch  Per- 
is fo  apprehended,  to  be  pubKckly  whipt  by  the  Con-  whipt, 
ble.  Petty  Conftable,  or  Tythingman,  or  fome  other  Per- 
i  to  be  appointed  by  fuch  Conftable,  Petty  Conftable,  or 
'thingman,   of  fuch  Parifti  or  Place  where  fuch  Perfons 
re  apprehended  ^  or  to  order  fuch  Perfons  to  be  fent  to 
;  Houie  of  Correction,  there  to  remain  until  the  next 
meral  or  Quarter  Seffions,  or  for  any  lefs  Time,  as  Inch 
fticeor  Jultices  ihall  think  proper  ;  and  after  fuch  V\rhip-  DifTcrent 
Igor  Confinement,  fuch  Juftice  or  Juftices  may,  and  arfe  *'^''"*  <^f  va- 
rcby  empowered,   if  they  think  convenient,  by  a  Pafs  fow^to'^b;; 
^er  Hand  and  Seal,  in  the  Manner  and  Form  hereafter  DuiTcJ. 
reded,  to  caufe  fnch  Perfons  to  be  conveyed  to  the  Place 
their  laft  legal  Setdemeut ;  but  if  it  cannot*  be  found/ 
-rx  to  the  Place  of  their  Birth  ;  or  if  fuch  Perfons,  or 
y  of  them,  be  under  the  Age  of  Fourteen  Ye.irs,  and 
^e  any  Father  or  Mother  living,  then   to  the  Place  of 
'  AbJdc  of  fuch  Father  or  Mother,  there  to  be  delivered 
fome  Churchwarden,  Chapelwarden,  or  Overfeer  of  the 
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GEO. XI,      Poor  of  fuch  Parifb,  Town,  or  Place;  which  Pafs  flulibe 
X7TH,  c.  5,  in  ^hc  Form  or  to  the  Effeft  followiae. 

ITACtANT  ** 

ACT.  ^T*  /» 

To  the  Con/fable  of  in  tit  Comi) 

of  or  to  the  TytbingmaUf  or  other  Of* 

fictr  (as  the  Cafe  fhall  be,  or  if  the  Offender  is  coonmil* 

I  ted  to  the  Hoafe  of  Correftion,  then  to  the  Governor 
or  Mafter  thereof)  And  alfo  to  all  Con/lah/es  and  othtr 
Officer  J  ^hom  it  may  coficern,  to  receive  and  convey;  ad 
to  the  Churthwardens,  Cbapelwardens^  or  Overfeers  of 
the  Poor  of  the  Parifb^  Town,  or  Place  (as  the  Cafe  iball 
be)  of  in  the  County  of 

or  either  ofthem^  to  receive  and  obey, 

_       r  V       **  Whereas  was  (or  were)  apprchewl- 

Fcrm  of  tht  u  ed  In  the  Parilb  of  (or  in  the  Town  of 

*'  or  other  Place,  defcribing  it)  as  a  Rogue 

*l  and  Vagabond,  or  as  Rogues  and  Vagabonds,  viihcet^ 
wandering  and  begging  there  ^or  as  the  Cafe  JhaB  i() 
and  upon  Examination  of  the  faid 
"  taken  before  upon  Oath  (which  i> 

**  amination  is  hereunto  anoeixed)  it  doth  appear,  that  biS} 
'f  her,  or  their  lad  legal  Settlement  is  at 
**  in  this  County  (or  in  the  Countj  of  ) 

**  or,  that  the  faid  was  (or  were)  bom 

'*  in  the  Pariih  of  in  thb  County  (or  in  the 

'*  County  of  )  and  hath  (or  have),  not  fioce  pbtaioed 

'*  any  legal  JSettlement ;  or  that  the  faid  is  (orttn) 

**  under  the  Age  of  Fourteen  Years,  and  hath  (or  bavt) 
*'  a  Father  or  Mother  living  or  abiding  in  the  PariOi  (or 
**  Town)  of  (or  other  Place,  defcrmi 

'^  it)  Thefe  are  therefore  to  require  you  the  (aid  Coo- 
"  ilable,  or  other  Officer,  (or  Governor  or  Mafter  of  On 
*'  Houfe  oj  CorreBion^  as  the  CafeJhaU  be)  to  convey  the 
'*  faid  in  the  next  dired  Way  to  the 

^*  faid  Parifli  (or  Town)  of  (wr  otbir 

'^  Place)  within  the  faid  County,  and  there  to  deliver  hixn 
**  (her  or  them)  to  foncic  Churchwarden,  Chapel wardeOi 
"  or  Overfeer  of  the  Poor  of  the  fame  Parilh  (Town  or 
**  Place)  to  be  there  provided  for  according  to  Law  ^or  is 
*•  cafe  the  faid  Par^h^  Town,  or  Place,  to  which  fuch  ttf* 
**  fon  or  Perfons  is  or  are  to  bit  fent,  lies  in  fouu  otbtr 
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County^  Ridings  Dtvifion^  Corporation^  or  Franchife  hav^  geo.  n, 
ing  Separate^  General^  or  Quarter  SeJ/ions  of  the  Feace^  *7th,  c.  5, 
then  tie  Form  Jball  be  as  followetb^  videlicet,  To  con-  act.  ^**^ 
Tcy  the  faid  to  the  Parilh  (or  Town) 

of  that  hcing  the  firft  Parifli  (or 

Town)  in  the  next  Precinft  through  which  he  (Jhe  or 
they)  ought  to  pafs  in  the  dlrefl  Waj  to  the  faid  Parifli 
(or  Town)  of  to  which  he   (Jhe  or 

fUfy)  is  (or  are)  to  be  fent,  and  to  deliver  him  (ber  or 
tbem)  to  the  Conftablct  o^  other  Officer  of  fuch  firft 
Town  (or  Pari/hJ  in  fuch  next  Precind,  together  with 
this  Pafsy  and  the  Duplicate  of  the  Examination  of  the 
faid  taking  his  Receipt  for  the  fame ; 

aad  the  faid        •  is  ^or  are)  to  be  thence 

conveyed  on  in  like  Manner  to  the  faid  Pariih  (j[ir  Town') 
of  there  to  be  delivered  to  fome  Church* 

warden,  Capelwarden,  or  Overfeer  of  the  Poor  of  the 
fame  Parifli  {Town  or  Place)  to  be  there  provided  for 
according  to  Law)  ;  and  you  the  faid  Churchwardens, 
Chapelwardens,  and  Overfeers  of  the  Poor,  are  hereby 
required  to  receive  the  faid  Perfon  (or  Perfons)  and  pro*  * 
vide  for  him  (ber  or  tbem)  as  aforefaid." 

8,  And  be  it  further  enafted  by  the  Authority  afore-  DapKeate 
d.  That  fuch  Juftice  or  Juftices  fliall  make  or  caufe  to  "f  thepaft 
made  a  Duplicate  of  fuch  Pafs  and  Examination,  and  |l^tion"obe 

o  the  fame  ;  and  fliall  afterwards  tranfmit  the  Duplicate  filed  at  the 
the  faid  Pafs  annexed  to  the  Examination,  to  the  next  ""J.^^"//* 
meral  or  Q^iarter  Seflions  of  the  Peace,  there  to  be  filed  ter  feflioni. 
d  kept  on  Record  ^  and  fliall  annex  the  Duplicate  of  the 
camination  to  the  Pafs,  and  fend  it  with  the  fame ;  and 
s  &id  Pafs,  Examination,  and  Duplicates  thereof,  fliall 
d  may  be  read  in  any  Court   of  Record  in  England^ 
aleip  or  the  Town  of  Berwick  upon  Tweedy  as  Evidence. 

9,  And  be  it  further  enaded  by  the  Authority  afore- 

d.  That  where  any  Offender  againft  this  Aft  fliall  be  f^'  «^ 
mmitted,  as  aforefaid,  to  the  Houfe  of  Corre£lion,  there  i^er^vaga- 
remain  until  the  next  General  or  Quarter  Seflions  ;  and  l>oDds  and 
B  Juftices  at  fuch  Seflions  fliall,  on  Examination  of  the  l?^*""^* 
rcumftances  of  the  Cafe,  adjudge  fuch  Perfon  a  Rogue       "^«•• 
Vagabond,  or  an  incorrigible  Rogue  ;  tlicy  may,  if  they 
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think  convenient,  order  fuch  Rogue  or  Vagabond  to  be 
detained  and  kept  in  the  faid  Houfe  of  Corre£lion  to  bsad 
Labour,  for  any  further  Time  not  exceeding  Six  Months, 
and  fuch  incorrigible  Rogue,  for  any  further  Time,  not 
exceeding  Two  Years,  nor  lefs  than  Six  Months  from  the 
Time  of  making  fuch  Order  of  Seffious  ;  and  during  the 
Time  of  fuch  Perfon's  Confinement,  to  be  correded  bj 
Whipping,  in  fuch  Manner,  aud  at  fuch  Times  and  Places 
within  their  Jurifdi^ons,  asi  according  to  the  Nature  of 
fuch  Perfon's  OlFence,  they  in  their  Difcretion  (hall  think 
fit ;  and  fuch  Perfon  may  (if  the  Judices  at  the  (aid  Set 
fions  {hall  think  convenient)  afterwards  be  fent  awaj  bj 
fuch  Pafs,  mutatis  mutandis^  as  aforefaid  ;  and  if  fuch  Per« 
fon,  being  a  Male,  is  above  the  Age  of  Twelve  Ycan^  the 
Juflices  at  their  Seffions  may  and  are  hereby  empowered, 
at  any  Time  before  he  is  Difcharged  from  the  Houfe  of 
Correction,  to  fend  him  to  be  employed  in  His  Majeilj^s 
Service,  either  by  Sea  or  Land,  if  they  fhall  judge  proper  j 
and  in  cafe  any  fuch  incorrigible  Rogue,  fo  ordered  by  the 
faid  General  or  Quarter  Sefilons  to  be  detained  and  kept  in 
the  faid  Houfe  of  Correftion,  fhall,  before  the  Expiratioa 
of  the  Time  for  which  he  or  fhe  fhall  be  fo  ordered  to  be 
there  detained  and  kept,  break  out  or  make  his  or  her 
lilfcape  from  the  faid  Houfe  of  Correction,  or  fhall  ofend 
again  in  like  Manner;  in  every  fuch  Cafe,  every  fuch  Per- 
fon fhall  be  deemed  aod  taken  to  be  guilty  of  Felony,  and 
being  legally  conviCled  thereof,  fhall  and  may  be  tranfport- 
ed  for  any  Time  not  exceeding  Seven  Years,  in  the  fame 
Manner  as  by  the  Laws  now  in  being  other  Felons  maybe 
tranfported. 

lo.  And  to  prevent  iinnecefTiiry  Ezpencc  in  the  palliflg 
T  ft'  C8  to  ^^  conveying  of  Rogues,  Vagabonds,  and  incorrigible 
regulate  the  Rogues,  be  it  ena^ed  by  the  Authority  aforefaid,  That  the 
paiTe*.  by    Juflice  or  Juflices  of  the  Peace,  who  (hall  make  the  Pii» 

«ffice«ccr.  ^^^^^  ^^  '^^  ^^^^  ^^imt,  with  the  faid  Pafs,  caufe  lik-uife 
tificates.  to  be  delivered  to  the  Conflable,  or  other  OfHcer  appointed 
to  convey  them,  a  Note  or  Certificate,  afcertainiDg  how 
they  are  to  be  conveyed,  by  Horfe,  Cart,  or  on  Foot,  and 
what  Allowance  fuch  Conflable  or  other  Officer  is  to  have 
for  convejMng  them  (according  to  the  Rates  or  Allowance! 
appointed  by  the  General  or  Q^iarter  Seffions  of  the  Peace, 
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n  after  direfted)  in  the  Form,  or  to  the  Effe6l  ceo.  h, 
videlicet:  i7tii,  c.5, 

VAGRANT 
ACT. 

RE  AS  bj  a  Pafs  (reciting  the  Subfance  or  EffeB 
aid  l^af^)  I  {or  we^  do  hereby  order   and  direft  Form  of  the 
Perfon  (or  Perfoni)  to  be  conveyed  on  Foot  {or  c"^'ficatc». 
rt.  or  by  Horfe^  et  cetera)  to  the  faid  Town  {or 
of  in 

r  Place ^  defcribing  it)  in  the  Way  to  fuch  Parifh 
or  Place,  as  the  Cajejhall  be)  in 
ime ;  for  which  the  faid  Conftable  {et  cetera)  is 
lowed  the  Sum  of  and  no 

nder  my  Hand  (or  our 
s)  this  Day^  et  cetera. 

D  be  it  further  enaifted  by  the  Authority  afore-  The  duty 
the  Conftable,  or  other  Officer,  who  ihaU  re-  ^^^.^iff^? 
Pafs  and  Certificate,  fhall,  and  is  hereby  requir-  paj^  ^^^ 
ey,  or  caufe  to  be  conveyed,  the  Perfon  or  Per-  certificate, 
d  in  fuch  Pafs,  in  fuch  Manner,  and  in  fuch 
»y  the  fame  Pafs  (hall  be  dire6^ed,  the  next  direft 
le  Place  where  he,  (he,  or  they  are  ordered  to  be 
:h  Place  be  in  the  fame  County,  Riding,  Divi- 
oration,  or  Franchife,  where  the  faid  Perfon  or 
?re  apprehended  ;  but  if  the  Place  to  which  the 
PerloHb  To  apprehended  is  or  are  to  be  fent,  lies 
her  County,  Riding,  Divifion,  Corporation,  or 
he  (hall  deliver  the  faid  Perfon  or  Perfons  to  the 
or  other  fuch  Officer  of  the  firft  Town,  Parilfa, 
in  the  next  County,  Riding,  Divifion,  Corpora- 
ranchife,  in  the  direft  Way  to  the  Place  to  which 
»n  or  Perfons  is  or  are  to  be  conveyed,  together 
aid  Pafs  and  Duplicate  of  Examination,  taking 
It  for  the  fame  ;  and  fuch  Conitable,  or  other 
all,  without  Delay,  apply  to  fome  Jullice  of  the 
he.fame  County,  Riding,  Divifion,  Corporation, 
[fe,  who  ihall  make  the  like  Certificate  as  before 
lutandis)  and  deliver  it  to  the  faid  Conitable,  or 
:er^  who  (hall  and  is  heieby  required  with  all 
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CEO.  II,  Speed  to  convey  the  Perfon  or  Perfons  unto  the  firft  Pirilh, 
vloR ANT '  Town,  or  Place,  in  the  next  County,  Ridbg,  Divifioa, 
ACT.  Corporation,  or  Franchife,  in  the  di red  Way  to  the  Place 

to  which  fuch  Perfon  or  Perfons  is  Qr  are  to  be  convejod ; 
and  fo  in  like  Manner  from  .one  County,  Riding,  Divifioo, 
Corporation,  or  Franchife,  to  another,  till  they  come  to  the 
I^lace  to  which  fuch  Perfon  or  Perfons  is  or  are  fent;  and 
the  Confiahle,  or  other  Qf&cer,  who  (hall  deliver  foch  Pcn 
fon  or  Perfons  to  the  Churchwarden,  or  other  Perfoa  or- 
dered to  receive  them  by  fuch  Pafs,  ihall  at  the  fame  Time 
deliver  the  faid  Pafs,  with  the  Duplicate  of  ExamioatioD, 
taking  their  Receipt  for  the  fame  ;  and  if  the  Churchwar- 
den, or  other  Perfon,  who  ihall  receive  any  Perfon  (b  Int, 
ihall  think  the  Examination  to  be  falfe,  he  is  hereby  eao- 
powered  to  carry  the  Perfon  fo  fent,  before  fome  Juflice  of 
the  Peace,  who,  if  he  fee  Caufe,  may  commit  fuch  Perfoa 
to  the  Houfe  of  Corre&ion  till  the  next  Quarter  Seffions, 
and  the  Jullices  there,  if  they  fee  Caufe,  may  dealwitl^ 
fuch  Perfon  as  an  incorrigible  Rogue ;  but  the  Perfoa  &>. 
fent,  iball  not  be  removed  from  the  Place  to  whic|i  fent, 
but  by  Order  of  Two  JuiUces,  in  the  fame  Manner  as  other 
poor  Perfons  are  removed  to  the  Place  of  their  Settleinciit. 

12,  And  whereas  it  often  happens  that  Perfoos  conunit 
A£ls  of  Vagrancy,  when  they  are  iti  Circumilances  foffi- 

prrfons       cient  to  pay  for  their  Journey  home;  be  it  therefore  en-; 

ihall  pay     aded  by  the  Authority  aforefaid,  That  it  ihall  and  maj  be 

Iw  ^**^ff    ^^^^^^  ^°^  *"y  Juilice  of  the  Peace,  before  whom  any  V*- 

age"  rf  they  g^stnts  Iball  be  carried,  to  order  f^ch  Vagrants  to  be  fetrch- 

are  fouLd    ed,  and  their  Bundles   to  be  infpeded  by  the  ConflaUe, 

^^^*^'  Tythingman,  Churchwarden,  or  Oyerfcer  of  the  Poor,  in 

the  Prefence  of  the  faid  Juiiice  ;  and  if  if  (hall  appear  diit 

any  Vagrant  ihall  be  found  to  have  fufficient  wberewitbal 

to  pay  for  their  PaiTage,  either  in  the  whole  or  io  part,  to 

the  Parifh  to  which  they  belong,  then  the  faid  Joftice  or 

jfuAices  ihall  order  fo  much  of  the  Money  to  be  paid,  or 

bther  Effeds  found  with  or  upon  fuch  VagmotSf  to  be  i^t 

and  employed  for  and  towards  the  E^pence  of  taking  Bp 

and  paiHng  fuch  Vagrants  as  aforefaid,  returning  the  Ofer« 

plus  (if  any  be)  after  dedufling  the  Charges  of  fuch  Sale 

fo  fuch  Vagrants. 

13,  And  be  it  further  enaded  by  the  Authority  afore- 
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id|  That  the  Conftable  or  other  Officer  of  any  Parifh  or  obo.  n, 

lace,  within  the  Counties  of  Cumberland^  Nortbumber^  iioRAwx ' 

#</y  Durham f  or  Town  of  Berwick  upon  Tweedy  flialJ,  and  act. 

let  lire  hertbj  authorized  aod  required,  upon  any  Perfon 

P  l^erfons  being  delivered  to  them  by  a  Pafs  and  £xamina-  f^^^fo^ 

olD,  who  (hall  have   been  apprehended  within  the   faid  paffiog  va. 

bunties  or  Town,  or  brought  to  them  according  to  the  t;' *"'»  ^ij^o 

Predion  of  this  AS,  whofe  Place  of  legal  Settlement  is  ^^^^^^  » 

\  that  Part  of  Great  Britain  called  Scotland^  to  deliver  the 

Id  Elzamination  to  the  Clerk  of  the  Peace  for  fuch  re- 

»e&ive  County,  to  be  kept  among  the  Records  of  the  Sef- 

ms  of  that  County,  and  to  convey,  or  caufe  to  be  convey- 

ly  fuch  Perfon  or  Perfons,  with  the  faid  Pafs,  into  the 

5Xt  adjoining  Shire,  Stewartry,  or  Place  in  that  Part  of 

le  United  Kingdom ;  and  to  deliver  him,  her,  or  them  to 

Mnt  Conllable  or  other  Officer  of  the  next  PariQi,  Dif« 

ift,  or  Place,  within  the  faid  Shire,  Stewartry,  or  Place, 

iking  his  Receipt  for  him,  her,  or  them  ;  and  fuch  Officer 

i  hereby  required  to  receive  fuch  Perfon  or  Perfons,  and 

ire  fuch  Receipt,  and  to  difpofe  of  him,  her,  or  them  ac«>    , 

)rding  to  Law ;  and  in  cafe  any  fuch  Vagrant,  afcer  being 

>  fent  and  conveyed  into  that  Part  of  Great  Britain  called 

cotlandf  ihall,  after  being  to  fent  as  aforcfaid,  be  found 

andering,  begging,  or  mifbehaving  him  or  herfelf  within 

lat  Part  of  Great  Britain  called  England^  contrary  to  the 

ue  Intent  and  Meaning  of  this  Ad  ;  every  fuch  Perfon 

»  offending  (hall  be  deemed  an  incorrigible  Rogue,  and  be 

anilhed  as  incorrigible  Rogues  are  to  be  puni&ed  by  this 

.a. 

14,  And  whereas  divers  Vagrants  have  been  9onveyed 
om  County  to  County,  in  order  to  be  fent  to  Places  in 
^land^  the  Ifles  of  Mann,  J^r/ey,  Guemfey^  ovScilly  (their 
ift  legal  Setdement)  but  for  want  of  Authority  to  compel 
lafters  of  Ships  and  Veflels  to  take  them  on«board,  in 
rder  to  be  carried  thither  at  reafonable  Rates,  they  may 
e  very  chargeable  to  the  Maritime  Counties,  Towns,  and 
laces  in  England  and  JVales,  where  they  may  lie  for  fuch 
Ixportation  ;  be  it  therefore  enaded  by  the  Authority 
forefaid.  That  all  and  every  Mafter  and  Matters  of  any  jn^^lw- 
ihip,  Veflcl,  or  Pacquet  Boat,  bound  for  Ireland^  the  Iflcs  *"  ' 
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r.io.ii,  Qf  M*ann^  J^^f^y*  P**^^^y^  o^  iciUy^  fliall,  and  they,  lod 
tagrant'^^^^  of  thcni  IS  and  arc  heicby  required,  upon  Warrant 
ACT.  to  him  oi  then)  direded  under  the  Hand  and  Seal  of  a  Jot 

tice  of  the  Peace  of  the  County,  Town,  or  Place  where 
fiich  Ship,  VtiTel,  or  Pacquct  Boat  (hall  lie,  to  take  on- 
board the  fame  fuch  Vagrant  and  Vagrants  as  iball  be 
numtd  and  exprefled  in  the  faid  Warrant,  and  convey  bim, 
her,  or  them  to  fuch  Place  in  Ireland^  the  Ifles  of  M(m^ 
Jerjcy^  Guernfe^^  or  Scii/y,  as  fuch  Ship,  Veflel,  or  Pac 
qutt  Boat  Ihall  bcr  bound  to,  or  (hall  arrive  at;  and  for  the 
Charges  thereof  fuch  Mafler  ihall  take,  and  the  Conftable 
or  Perfon  who  ferve?  hin»  with  tlie  faid  Warrant  (ball  piy 
him,  Inch  Rate  per  Head  as  the  Juftices  of  the  Peace  at 
their  Quarter  demons  fliall  from  time  to  time  appoint,  for 
every  fuch  Vagrant  fo  brought  and  delivered  to  him;  apd 
fuch  Ma(t»r  fliall,  ^nd  is  hereby  required,  on  the  Back  of 
the  faid  Warrant,  to  fign  a  Receipt  for  the  Money  fo  paid, 
and  alio  for  the  Vagrant  or  Vagrants  fo  brought  and  deli- 
vered ;  whicli  Warrant  fo  indorfed  fliall  then  be  produced 
to  the  juflice  of  the  Peace  who  figned  and  fealed  the  faoie, 
and  upon  his  Allowance  thereof,  under  his  Hand,  the  Mo- 
ney lo  paid  fliall  be  repaid  by  the  County,  in  fuch  Manner 
as  by  this  i'»ft  the  Money  to  be  paid  for  conveying  Vag- 
rants from  County  to  County  is  diredttd ;  and  every  Mtf- 

Jlnrt^'^rs  or"  ^^^  ^^  ^"^^^  bhip,  Vcffel,  Of  Pacquet  Boat,  negleding  orre- 

iliijs  rcrfuf- f^ufiiig   to  receive  on-board,  or   to  tranfport  fuch  Vagrant 

jnjr  to  take  or  Vagrants,  or  to  indorfe  and  fign  fuch  Receipt  as  afore- 

boLT**""^^^^'   fliall   forfeit  Five  Pounds  to  the  Ufe  of  the  Poor  of 

the  Paiifti  or  Pisce  where  the  Oft'ence  fliall  be  committed; 

to  be  levied  by  Diftrcfs  and  Sale  of  the  faid  Ship,  or  any 

Goods  within  the  fame,  by  Warrant  under  the  Hand  and 

Seal   of  any  Jullice  of  the  Ptace   for  the, fame  County, 

City,  or  lown-cf-rporate,  returning  the  Overplus  (if  any 

bt)  upon  Demand,  after  the  faid  Penalty  and  Charges  of 

levying  the  fame  are  fatisGed. 

Maficr^not       •S*  PROVIDED  always,   and  it  IS  hereby  declared,  That 

'>Mi^cti  to    no  liri after   of  any  fuch  Pacquet  Boat,  Ship,  or  Veflel,  (hall 

1.o;itdniorc  ^^  compelled  to  tike  on-board  more  than  one  Vagrant  for 

ih.»uonc      evtry  1  wenty  Tons  Burthen  of  any  fuch  Boat,  Ship,  or 

vajr.ant  for  Vcfid. 

*onIbui-  ^^»  Akd  be  It  further  enacted  by  the  Authority  afore- 

ihcn.  faid,  That  the  Jufliccs  of  the  Peace  of  any  County,  Wt 
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g,  City,  Borough,  Town-corporate,  Divifion,  or  Liber-  ^^eo.  ir, 
,  (hall  and  may  at  tlie   General  or  Quarter  Sefllons  o{l\Zl'f'J* 
c  Peace  from  time  to  tinie,  limit,   appoint,  and  direft  act. 
hat  Rates  and  Allowances  per  Mile,  or  otherwife,  fliall 
:  made   for  the  pafliog,  conveying,   or  maintaining,  of  [j^il^hc** 
ogues.  Vagabonds,  or   incorrigible  Rogues,  to  be  paflcd  rate*  per 
'  conveyed  as  aforefaid  ;   and   may  likewile  make  fuch  "™'!j """ 
her  Orders,  Rulos,  and  Direfticns,  for  the  more  regular  grant^&c 
roceeding  or  afting  therein,  within  their  rcipedive  Limits 
id  Jurifdi£lions,  as  they,  in  thtir  Difcretion,  (ball  think 
•oper ;  which  Rates,  Allowances,  Orders,  Rules,  and  Di- 
ctions fliall  from  time  to  time  be  oblerved  and  fubmitted 
'  by  all  Juflices  of  the  Peace,  Conilable*;,  Officers,  and 
lier  Perfons  within  the  fame  Limits  and  Juriidi£lions  re- 
eflively. 

17,  And  be  it  further  enaSed,  That  in  cafe  any  ^^^^yJonfUUcto 
3nftable,  or  other  fuch  Officer,   of  any  Parifli  or  Place,  pay  the 
all  bring  to  any  High  or  Chief  Conftable  any  fuch  Cer-  ratcsiopct- 
icate  as  aforefaid,  as  fhall  be  given  him  by  any  J u (lice  {^^gj^^t/" 
Juftices  of  the  Peace  for  the  proper  County  or  Place,  for  pafline 
•ertaining  how  and  for  what  Rates  or  Allowances  he  vagrants. 
ill  be  required  to  convey  any  Rogues,  Vagabonds,  or  in- 
rrigible  Rogues  as  aforefaid,  tog'ether  with  a  Receipt  or 
>te  from   any  Conftable  pr   other  Officer  or  Perfon  to 
lom  the  Perfon  or  Perfons  fo  to  be  conveyed  was  or  were 
iiveriE^d,   the  faid  High  or  Chief  Conftable  fhall  and  may 
y  unto  fuch  Petty  Conftable  or  other  Offi.ter,  the  Rates 
Allowances  afccrtained  in  and  by  fuch  Certificate,  and 

more,  taking  from  fuch  Petty  Conftable  or  ether 
Hcer  fuch  Certificate,  and  his  Receipt  for  the  fame;  and 
'  faid  High  or  Chief  Conftable  ftiall  be  allowed  the  fame 
the  Treafurer  of  the  County,  Riding,  Liberty,  Divi- 
h  Corporation,  or  Franchiie,  on  his  paffing  his  Ac- 
tnts,  upon  his  producing  and  delivering  up  luch  Cer- 
-ate    and   Receipt,    and    giving    his   own    Receipt   for 

fame    to   fuch  Treafurer;    and    the   Juftices    at   the  Penalty  o« 
leral  or  Quarter  Seffions  fliall  allow  the  fame  to  fuch  ^''^1*'?!^ 
iafurer  in  his  Accounts,  upon   his  producing  and  deli-  rcfyfing  ta 
ing  up  the  Vouchers  aforefaid  :  And  in  cafe  any  High  pay,  a»cU- 
^ief  Conftable   fhall  refufc  or  ncgledt  to  pay  the  faid  ^t^^^r}^^ 
ty  Conftable,  or  other  Officer  or  Perfon,  the  Rates  or^arranJ^* 
owances  afcertaioed  in  and  by  fuch  Certificate  and  Rc« 
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eeo.  II,  ceipt  OD  Demand ;  it  fball  and  may  be  lawful  for  anj  Jut 
27TU,  c.  5,  jj^g  Qj.  juftices  of  the  Peace,  by  Warrant  uoder  Haodaol 
ACT.  Seal  to  levy  double  the  Sum  afcertained  by  fuch  Gernfi- 

cate,  by  Diftrefs  and  Sale  of  the  Goods  of  fuch  High  or 
Chief  Conftable,  and  thereout  to  allow  the  faid  Petty  Coa- 
liable,  or  other  Officer  or  Perfon,  the  Sum  afccrtaioed  k 
and  by  fuch  Certificate  and  Receipt,  and  fuch  other  Re- 
compence  for  his  Trouble,  Lofs  of  Tihie,  and  EzpeooeSi 
as  the  faid  Juftice  or  Juftices  ihall  think  fit;  and  the  Over* 
plus  (if  any)  (hall  be  returned  to  fuch  High  or  Chief  Coo- 
ftable  upon  Demand ;  and  in  Cities,  Towns-corporate,  ni 
other  Places,  where  there  is  no  High  or  Chief  Confiable^ 
fuch  Petty  Conftables  or  other  Officers  (hall  be  allowei 
whfLt  they  (hall  fo  pay  purfuant  to  the  DIreftions  of  foch 
Certificate,  in  their  refpedive  Accounts,  upon  their  |iio- 
ducing  and  delivering  up  fuch  Vouchers  ;  or  in  cafe  uf 
Governor  or  Mailer  of  a  Houfe  of  Corre&ion  fliall  delivtf . 
fuch  Certificate  and  Receipt  to  any  Treafurer  as  aforefaid, 
fuch  Treafurer  ihall  pay  the  Rates  therein  afcertained  to 
fuch  Governor  or  Mailer  of  a  Houfe  of  Corrcftion,  ttkiag 
his  Receipt  for  the  fame,   which  fliall  be  allowed  to  fttch 
Treafurer  in  his  Accounts,  on  his  producing  and  deUrer- 
ing  up  fuch  Vouchers. 
Penalty  on       ig,  PROVIDED  always,  and  be  it  further  enaSedbytbe 
counterfeit-  Authority  aforefaid,  That  in  cafe  any  fuch  Petty  Contti- 
teriog  ccr-  ble,  or  Other  Umcer,  or  Governor,  or  Mailer  of  aoyHoBie 
tificates,rc-of  Corrediou,  ihall  counterfeit  any  fuch  Certificate,  Ke- 
nou"'  ^^     ceipt,  or  Note,  or  make,  or  knowingly  permit  to  be  madci 
Penalty  on  ^"7  Alteration  in  any  fuch  Certificate,  Receipt,  or  NoCc, 
the  officer   he  ihall  forfeit  the  Sum  of  Fifty  Pounds  ;  and  in  calc  be 
not  pairing  fj^g||  ^Qt  convcy,  or  caufe  to  be  conveyed,  the  Perfoos  to 
to  ordcr^    the  Placc  where  they  ought  to  be  conveyed,  or  ihall  not 
and  on  the  deliver  them  to  the  proper  Perfon  ;  or  if  any  ConiUUe,or 
officers  not  other  Officer  or  Perfon,  ihall  rcfufc  to  receive  any  fodi 
ihe  paii5    Perfons  fent  to  them,  or  to  give  a  Receipt  ot  Note  u  be- 
fore diredted  ;  that  in  any  of  the  faid  Cafes,  the  Coaftabk 
Mftnnerof  or  Other  Officer  or  Perfon,  ikall  forfeit  the  Sum  of  Tvreo- 
icYying  the  ty  Pounds ;  which  faid  rcfpedive  Forfeitures  ibsU  be  le- 
^°"^'y-      vied   by  DiftreCs  and  Sale  of  the  Offender's  Goods,  by 
Warrant  or  Order  of  the  Juilices  of  the  Peace,  wherrffodi 
Offence  ihall  be  commitcedi  at  their  General  or  Qoartcr 
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Ikffions ;  one  Moietj  to  be  paid  to  the  Perfon  or  Perfons  oko.  n, 
Who  fliall  firft  make  Information  againft  any  fuch  Offender,  ^7Ta»c.5, 
Md  the  other  Moietj  to  be  paid  to  the  Treafurer  of  the  act. 
poontjor  Place,  to  be  applied  by  him  as  Pare  of  the  pub- 
Mck  Stock ;  and  the  Overplus  (if  any)  after  fuch  Forfeit- 
ures levied,  and  the  Charges  of  Diftrefs  Satisfied,  ihall  be 
rttumed  to  fuch  Conllable  or  other  Officer  of  Perfon  upon 
Semand. 

19,  And  be  it  enaflcd  by  the  Authority  aforefaid.  That 

tbe  Pariih  or  Place  to  which  any  Rogue,  Vagabond,  or  in-  Vagabond^ 
eorrigible  Rogue,  (hall  be  conveyed  by  Pafs  as  aforefaid,  &c.  to  be 
iball  take  Care  to  employ  in  Work,  or  place  in  fome^*^^® ''***• 
Work-houfe  or  Alms-houfe,  the  Peri'on  or  Perfons  fo  con- 
veyed to  them,  until  he,  fhe,   or  they  fliall  betake  them- 
felves  to  fome  Service,  or  other  Employment :  And  in  cafe 
uy  fuch  Perfon  or  Perfons  fhail  refufe  to  work,  or  fliall 
ttot  betake  themfelves  to  fome  Service  or  Employment,  the 
QTerfeers  of  the  Poor  of  the  fame  Parifli  or  Place,  or  the 
fliajor  Part  of  them,  may  caufe  fuch  Perfon  or  Perfons  to 
be  carried  before  fome  Juftice  of  the  Peace,  in  order  to  be 
fent  to  the  Houfe  of  Corredion,  there  to  be  kept  to  hard 
Labour. 

20,  Akb  whereas  there  are  fometimes  Perfons,  who  by 
Lfiinacy,  or  otherwife  are  furioufly  mad,  or  are  fo  far  dis- 
ordered in  their  Senfes  that  they  may  be  dangerous  to  be 
permitted  to  go  abroad ;  be  it  therefore  enaAed  by  the  Au- 
thority aforelaid.  That  it  fliall  and  may  be  lawful  for  any  ho^°' ^'b? 
Two  or  more  Juflices  of  the  Peace,  where  fuch  Lunatick  difpoled«L 
or  mad  Perfon  (hall  be  found,  by  Warrant  under  their 
Hands  and  Seals,  dire£led  to  the  Conflables,  Churchwar- 
dens, and  Overfeers  of  the  Poor  of  the  Parifh,  Town,  or 
Place,  or  fome  of  them,  to  caufe  fuch  Perfon  fo  to  be  ap- 
prehended, and  kept  fafely  locked  up  in  fome  fecure  Place, 
within  the  County  or  Prccinft  where  fuch  Parifh,  TovTn, 

or  Place  fliall  lie,  as  fuch  Juflices  fhall  under  their  Hands 
and  Seals  direft  and  appoint ;  and  (if  fuch  Juflices  find  it 
necefiary)  to  be  there  chained,  if  the  laft  legal  Settlement  * 
^  fuch  Perfon  fhall  be  in  any  Parifh,  Town,  or  Place^ 
within  fuch  County  or  Precind;  and  if  fuch  Settlement 
fliall  not  be  there,  then  fudi  Perfon  fhall  be  fent  to  the 
Place  of  his  or  her  lafl  legal  Settlement  Jby  a  Pafs^  mutatis 
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r,To.  II,  mutandis^  as  aforefaid^and  fliall  be  locked  up  or  chained, 
^^^"*/'  ^'bj  Warrant  ot  Two  Juftices  of  the  County  or  Precinftlo 
i\cT.  which  fuch  Perfon  ib  io  i'ent,  in  Manner  as  afortfaid;  and 

the  rtalonable  Charges  of  removing,  and  of  keeping,  main- 
Goods  and  taining,  and  curing  fuch  Perfon  during  fuch  Rdlraiot 
cttatc-^  of  (..vhich  fhall  be  for  and  during  fuch  Time  only  as  fuch  La- 
be  fcizcd,  ^^^^7  ^'^  Madncfs  fliall  continue)  fiiall  be  fatisfied  and  paid 
to  pay  the  (fuch  Chargfs  being  firfl  proved  upo^i  Oarh)  *'!>•  Order  of 
chari;cof    ^wo  or  more  Juftlces  of  the  Peace,  dirc&ii'g  to<:  CI  urch- 

thcir  mam-  ,  ^         .•  i  •^        ,        ^  ^       i  , 

tcnaucc.  warders  or  Uverlccrs  where  any  Goods,  ChaU-ls,  i^.^nds, 
or  Tenements  of  fuch  Perfon  Ihall  be,  to  iiR iz^  ana  fell  ib 
much  of  the  Goods  and  Chattels,  or  receive  fo  much  of 
the  Annual  Rents  of  the  Lands  and  Tenemencs,  as  is  ne- 
cefTary  to  pay  the  fame  ;  and  to  account  for  what  i$  fo 
feiztd,  fold,  or  received,  to  the  next  Quarter  Seffions;  but 

Bat  rot  to  j£  ^^^^  Perfon  hath   not   an  Eftate  to  pay  and  fatisfythe 

vroi?g  »     J  ^  «'     . 

their  lami-  fame,  over  and  above  what  fball  be  fufficient  to  maiotaio 
lies.  his  or  her  Familv,  then  fuch  Charges  ihall  be  fatisued  and 

paid  by  the  Parifli,  Town,  or  Place  to  which  fuch  Perfon 
belongs,  by  Order  of  Two  Juftices,  directed  to  the  Churclw 
wardens  or  Overfcers  for  that  Purpofc. 
Provifo.  21,    Pk  OVID  ED  always.  That  this  A£l,  or  any  Thing 

therem  contained,  {hail  not  extci.d,  or  be  conflrued  to  ex- 
tend, to  reftrain  or  abridge  the  Prerogative  of  the  King,  or 
the   Power    or   Authority  of  the  Lord  Chancelior,  Lord 
^  Keeper,  or  Comm.ffioncrs  of  the  Great  Seal  of  Great  in- 
tain  for  the  time  being,   or  the  Ciiancellor,  or  Vice  Chan- 
cellor of  the  County  Palatine  of  L(incqfter  iot  the  time  be- 
ing,   or   of  the  Lh.in:berlain  or  Vice  Chamberlain  of  the 
County  Palatint  oi  Lbcjleriox  the  time  being,  touching  or 
cor.ccrning   fuch  Lunaticks,  or  to  rellrain  or  prevent  an/ 
Piiend  or  Relation  of  fuch   Lunaticks  frpm   taking  theffl 
under  their  own  Care  and  Protedion  ;  any  Thing  in  this 
Adl  contained  to  the  contrary  notwithAanding. 
Pcnaltyon        22,  And  be  it  further  enaded  by  the  Authority  aforc- 
rfrc  !-r<»t  (aid,  That  in  cafe  any  Conitable  or  other  Officer,  r.rGo- 
dutyr^       vc^nor,  or  Matter  ol  any  Hcufe  of  Corre&ion,  ihall  be  de- 
fective, remifs,  or  negligent  in  his  Duty,  in  the  Execution 
of  thi9  Aft,  in  any  Cale,  for  which  no  Punifhmcnt  is  here- 
in b-forc  paiticularly  providtd  ;  or  in  cafe   any  Perlon  or 
Fcrfons  fliall  diiiuib  or  hinder  the  Execution  of  this  A^t 
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flull  refcue  any  Perfoa  apprehended,  or  palling  from 

ce  to  Place  bj  virtue  thereof^  or  (hall  be  advifing,  aid- 

»  or  affiiling  to  his  or  her  Efcape,  and  fliall  be  thereof 

vi&ed  upon  the  Oath  of  one  or  more  credible  Witnefs  and  on  pcr- 

iVitnefles,  before  one  or  more  Jullice  or  Jufticcs  of  the  fonihin- 

ce,  where  fuch  Offence  ihall  be  committed  (which  Oath  d^"ni>'/»^« 

'  ,  ,  >•  ,    execution 

faid  Juilice  or  Juflices  are  hereby  empowered  to  admi-  of  thi^  aa; 

er)  the  Perfon  or  Perfons  fo  offending,  for  every  fuch  or  refcuing 

aicc  (hall  forfeit  any  Sum  not  exceeding  Five  Pounds,  ^P"***^* 

lefs  than  Ten  Sbillings,  to  the  Uie  of  the  Poor  of  the 

i(h  or  Place  where  fuch  Offence  Ihall  be  committed  >  ^^  . 

levied   by  Diftrefs   and  Sale  of  the  Offender's  Goods,  ^^^^   ^-f^' 

Warrant  from  fuch  Judice  or  Juftices,  returning  the  trefs  and 

(rplus  (if  any  be)  upon  Demand,  after  the  faid  For-  ^^^  ^^ 

are  and  Charges  of  making  and  keeping  the  faid  Dif- 

s  Ihall  be  paid  and  fatisfied;  and  if  fufficient  Diftrefs 

not  be  found,  it  (hall  and  may  be  lawful  to  and  for  one 

nore  fuch  Juftice  or  Juftices  to  commit  the  Perfons  fo  of- 

diDg  to   the  Houfe  of  CorreSion,  there  to  be  kept  to 

d  Labour  for  any  Time  not  exceeding  Two  Months. 

tjy  And  whereas  Perfons  herein  before  defcribed  to  be 

gues,  Vagabonds,  or  incorrigible  Rogues^  are  much  en- 

iraged  in  wandering  about,  by  the  Reception   they   too 

ea  meet  with   in  Villages   and  Places,  where  they  are 

mitted  to  lodge  in  Houfes,  Barns,  or  other  Out-houfes 

buildings,   by  Means   whereof,  and  their  falling  Sick 

le,  great  Expences  are  fometimes  brought  uponPari(hes ; 

r  Remedy    thereof,    be  it   enafted    by  the  Authority  Penaltjr  for 

rcCaid,  That  if  any  Perfon  Ihall  knowingly  permit  or  fl^'""°g 

Per  any  fucii  Rogue,  Vagabond,  or  incorrigible  Rogue, 

Lodge  or  take  Shelter  in  his  or  her  Houfe,  Barn,  or 

er  Out- houfe  or  Buildings,  and  ihall  not  apprehend  and 

ry  fuch  Rogue,  Vagabond,  or  incorrigible  Rogue  before 

le  Juftic    of  the  Peace,  or  give  Notice  to  fome  Conftable 

uch  othei-  Officer  lo  to  do,  luch  Perfon  being  thereof  law- 

Ijr  convicted,  either  on  Confeflion,  or  upon  Oath  of  one 

Dnorc  credible  Witnefs  or  Witneffcs,  before  one  or  more 

His  Majefty's  Juftices  of  the  Peace  where  fuch  Offence 

U  be  committed,  Ihall   forfeit  any  Sum  not  exceeding 

^ty  Shillings,   nor  Icfs  than  Ten  Shillings  ;  one  Moiety 

teof  to  the  informer^  and  the  other  Moiety  to  the  Ufo 


»■ 


Clxltiv  APPENDIX  tf  N*  Lt. 

Qto.  II,  of  the  Poor  of  the  Parifh  or  Place  where  fuch  OffeneeM 
X7TH,  c.  5,  be  vcommitted  ;  to  be  levied  by  Diftrefs  and  Sale  d  tlie 
VAGRAWT  Q^Q^g  3„j  Chattels  of  fuch  Offender,  by  Warrant  firoa 
fuch  Juftice  or  Jufttces,  retarniag  the  Overplus  (if  aaj) 
upon  Demand,  after  fuch  Forfeiture  and  Charges  of  foch 
Diftrefs  ihall  be  fatisfied ;  and  if  any  Charge  ftatl  be 
brought  upon  any  Parifh  or  Place  by  Means  d[  any  foch 
Offence,  the  fame  (hall  be  anfwered  to  the  faid  PhiriQi  of 
Place  by  fuch  Offender,  and  be  levied  by  Diftrefs  and  Ssk 
of  his  or  their  Goods  and  Chattels  as  aferefaid :  Aad  if 
fufiicient  Diftrefs  cannot  be  found,  fuch  Offender  iball  be 
committed  to  the  Houfe  of  Corredion  by  the  JuiHot  or 
Juftices,  for  any  Time  not  exceeding  one  Month. 

24,  And  whereas  Perfons  are  often  found  offendiog 
againft  this  Ad,  having  Children  with  them,  whoa  they 
bring  up  in  a  diifolute  Courfe  of  Life,  deftrudive  to  fach 
Children,  and  prejudicial  to  the  Ktngdomi  in  which  a  Rifii 
of  diforderly  Perfons  will  increafe,  if  fuch  Childreii  an 
fuffered  to  remain  with  fuch  Offenders ;  be  it  therefore  en* 

Beggars  afted  by  the  Authority  aforefaid.  That  if  any  fuch  OMt 
^ifh^'^o  *^°^®  ^^*  ^i^  °^  Seven  Years,  fliall  be  committed  to  the 
kc  ordexed.  Houfe  of  CorreAion  as  aforefaid,  it  (hall  and  may  be  Itw* 
ful  for  the  Juftices  at  the  Quarter  Seftions,  if  they  fee  coa* 
venient,  at  any  Time  before  fuch  Child  be  difcharged,  to 
order  fuch  Child  to  be  placed  ont  in  fuch  Manner  as  tbey 
ftiall  think  fit,  as  a  Servant  or  Apprentice  to  any  Perioa 
within  their  refpeAive  Jorifdiftions,  who  is  willing  to  ttke 
foch  Child,  to  ferve  fuch  Perfon  till  fuch  Child  fhall  v* 
rive,  at  the  Age  of  Twenty-one  Years,  or  for  any  Ids 
Time,  as  to  the  faid  Juftices  fliall  feem  meet :  And  if  in^ 
Offender,  who  was  found  with  fuch  Child  as  aforefaid,  flitU 
be  again  found  with  the  fame  Child  (which  was  fo  placed 
out  as  aforefaid)  offending  againft  this  AA,  fuch  Offender 
ihall  be  deemed  an  incorrigible  Rogue. 

25,  And  whereas  Women  wandering  and  begging,  are 
often  delivered  of  Children  in  Parifhes  and  Places  to  whidi 

How  to  or.  they  do  not  belong,  thereby  they  become  chargeable  to 
dcr  women  the  fcme;  be  it  therefore  enafted  by  the  Authority  afiwe* 
J^ijJJ^^^j^^faid,  That  where  any  fuch  Woman  fliall  be  fo  delivered, 
the  ilreet.  stnd  becom^  chargeable,  it  fliall  and  may  be  lawful  for  tte 
Churchwardens  or  Overfeers  of  the  Poor  of  fuch  Pariih  of 
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^lace,  to  detain  fuch  Woman  in  their  Cuftodj  nntil  they  ceo,  n, 

ftn  fefcly  convey  her  to  fomc  Jnftice  of  the  Peace^y   who  '^^ram  ^' 

tail  examine  her,  and  commit  her  to  the  Houfe  of  Correc-  act. 

on^  until  the  next  General  or  Quarter  Sei&ons,  who  may 

if  they  fee  convenient)  order  her  to  be  publickly  whipt, 

od  detained  in  the  Houfe  of  Correftion,  for  any  further 

*ime  not  exceeding  Six  Months  ;  and  upon  Application 

y  the  Churchwardens  or  Overfeers  of  the  Place  where  (he^ 

^as  fo  delivered,  the  Juftices  at  fuch  Seffions  fliall  order 

le  Treafurer  of  the  County  or  Diftrift  to  pay  them  fuch 

Sum  of  S(Ioney  as  fliall  be  adjudged  a  reafonable  Satis- 

i£lion  for  the  Charges  fuch  Place  has  been  put  to  on  fuch 

tToman's  Account ;  and  if  fuch  Woman  (ball  be  detained 

ad  conveyed  to  a  Juftice  as  aforefaid,  the  Child  of  which 

le  is  delivered,  if  a  Baftard,  (hall  not  be  fettled  in  the 

lace  where  fo  bom,  nor  be  fent  thither,  for  Want  of  other 

cttlement,  by  a  Pals,  by  virtue  of  this  A&f  but  the  Set* 

lement  of  fuch  Woman  fhall  be  deemed  the  Settlement  of 

nch  Child  ;  any  Law  to  the  contrary  notwithilanding. 

26,  And  be  it  further  ena&ed  by  the  Authority  afore-  Petfons  ag^. 
aid.  That  any  Peribns  aggrieved  by  any  ASt  of  any  Juf-  S"^^^ 
ice  or  Juftices  of  the  Peace  out  of  Seftions,  in  or  concern-  to  the  next 
)g  the  Execution  of  this  Ad«  may  appeal  to  the  next  genenU  or 
reneral  or  Quarter  Seffions  of  the  County,  Riding,  Liber-  ^^^^ 
%  or  Divifion,  giving  reafonable  Notice  thereof,  whole 
rder  thereupon  fhall  be  final. 

37,  Provided  always,  and  be  it  further  enaAed,  That'j*]^,^ 
1  all  Cities  and  Towns,  where,  by  virtue  of  fpecial  Afts  not  to  fUter 
'  Parliament,  the  Charge  of  paiEng  Vagrants  is  to  be  de-  «"fto«"  ©^ 
ayed  in  other  Manner  than  is  by  this  Aft  direfted,  or  mm^  u " 
here  fuch  Vagrants,  by  virtue  of  fpecial  Statutes,  are  to  fettled  bj 
i  apprehended  and  conveyed  to  the  Places  whither  they  ^^"crad*. 
«  to  be  fent  by  any  Perfon  or  Perfons,  or  0£Scers,  other 
An  thole  named  for  that  Purpofe  in  this  A&^  i'uch  Charge 
lall  be  borne  and  defrayed  in  fuch  Cities  and  Towns  'in 
ke  Manner  as  before  the  making  of  this  A& ;  and  the 
erfon  or  OfRcer  liable  to  fuch  Service  in  the  bid  Cities 
i&  Towns,  by  virtue  of  the  faid  fpecial  A£ls  of  Parlia- 
lent,  fhall  continue  liable  as  if  this  ASt  had  never  been 
lade ;  and  if  any  Perfon  ihall  be  delivered  to  a  Bedel  or 
ionilable  within  the  City  or  Liberties  of  the  City  of  Lon^ 


^ . 
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don^  to  be  conveyed  on,  as  diredled  by  this  Aft,  the  faid 
Bedel  or  Conllable  (hall   not  deliver  fuch  Pcrfon  in  anj 
other  Precinft  within  the  faid  City  or  Liberties,  but  in  the 
next  County,  as  dircfted  by  this  Aft. 
How  to  ^8,  And  be  it  further  enaftcd  by  the  Authority  afore* 

order  vaga-  fiid,  That  where  any  Perfons  offending  againft  this  AS, 
\vhof  fct    ^^^^®  ^^*^"  committed,  as  aforefaid,  to  the  Houfe  of  Corrcc- 
tlements      tion,  there  to  remain  until  the  next  General  or  Quartet 
cannot  be    Seffions,  if,  upon  the  Examination  of  the  Perfons  fo  com- 
ound.        xnitted,  as  aforefaid,  no  Place  can  be  found  to  which  they 
may  be  fent  by  a  Pafs,  as  aforefaid,   the  faid  Juftices  ih^ 
at  the  faid  Sef&ons  order  fuch  Perfons  to  be  detained  and 
employed  in  the  Houfe  of  Correftion,  until  they  can  pro- 
vide for  theinfelves,  or  until  the  Juftices  of  the  Peace,  at 
their  General  or  Quarter  Seffions,  can  place  them  out  ia 
fome  lawful  Calling,  as  Servants,  Apprentices,  Soldiers, 
Mariner.:,  or  otherwife,  cither  within  this  Realm,  or  His 
Majcfty's   Colonies   or  Plantations  in  America^  which  the 
faid  Seflions  are  empowered  to  do  in  fuch  Manner  as  they 
fhall  thin':  fit. 
This  aft  29,  Provided   always,  That  this  Aft,  or  any  Thing 

f  ft  di*^'    *^^''^^"  contained,   or  any  Authority  thereby  given,  (hail 
heirs  or  af- n<>t  in  anywife  extend  to  difinherit,  prejudice,  or  hinder 
fignsof       the  Heirs  or  Ailigns  oi  John  Dufton  of  Button,  late  of  the 
ton^f^hV-  County  of  ChejJer^  Efquire,  deceafed,  their  Heirs  or  At 
fliirc,  Efq.   figns,  for,  touching,    or  concerning  the  Liberty,  Privilege, 
Pre-eminence,  or  Authority,  Jurifdiftion,  or  Inheritance, 
which  they,  their  Heirs,  or  Afligns,  now  lawfully  ofe,  or 
have,  or  lawfully  may,  or  ought  to  ufe,  within  the  Coun- 
ty Palatine  of  Chejler^  and  County  of  Cbejler^  or  cither  of 
them,   by  reafon  of  any  ancient   Charters  of  any  Kings 
of  this  Land,  or  by  reafon  of  any  Prefcription,  or  Lawful 
Ufage,  or  Title  whatfoever. 

30,  And  for  the  better  Execution  of  this  Aft,  be  it 

further  enaftcd  by  the  Authority  aforefaid,  That  upoathe 

Claufc  con-  l^^efentment  of  the  Grand  Jury  or  Grand  Juries  at  the  At 

cerning       iizes,  Great  Seffions,   General  or  Gaol  Delivery,  held  for 

crcftingor  any  CoUnty  or  Liberty,  that  there  is  no  Houfe  of  Correo- 

hou^sof    ^^^^  5  ^"^  ^^^^  ^^  ^^^  ^^  neceflary  to  provide  one  or  more 

corfcftioD.  Houfe  or  Houfes  of  Correftion  in  any  fuch  County  or  ill 

any  Riding,  Liberty,  or  Divifion,  in  any  fuch  County;  or 
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it  the  Houfe  or  Houfes  of  Corrcaion-  already  provided  ^^^' "» 
irein  refpefiively,  is  or  are  doc  fufEcient,  and  that  it  will  vagian  r  * 
neceflary  to  provide  one  or  more  Houfe  or  Houfes  of  ac  i  . 
•rreftioa  there,  or  that  fuch  Houfe  or  Houfes  of  Cor« 
lion  is  or  are  not  fufficient  or  convenient,  or  want  to  be 
arged ;  the  Juftices  of  the  Peace  of  any  County,  Rid- 
[,  Liberty,  or  Divifion,  being  at  the  General  or  Quarter 
Bona  afiTeiiibled,  ihall  have  full  Power  and  Authority  to 
ildy  ereA,  or  enlarge,  one  or  more  fit  or  convenient  Houfe 
Houfes  of  Correftion,  or  to  buy  or  hire  one  or  more 
or  convenient  Houfe  or  Houfes  for  that  Purpofe,  with  a 
ivenient  Bacjcfide  or  Outlet,  or  convenient  Backfides  or 
itlets  thereto  adjoining,  or  to  purchafe  Land,  and  ereft 
:h  Houfe  or  Houfes  of  Corredion  upon  Part  thereof, 
1  to  lay  out  the  reft  of  fuch  Land  for  fuch  Backfide  or 
ckfides.  Outlet  or  Outlets,  within  any  fuch  County, 
ding.  Liberty,  or  Divifion,  according  to  the  true  Intent 
d  Effeft  of  fuch  Prefentment ;  and  the  faid  Jul^ices,  be- 
g  fo  afifembled  at  the  General  or  Quarter  Seilir  ns,  may 
d  (hall  conclude  and  agree  upon  raifing  fuch  Sums  of 
oaejf  as,  upon  Examination  of  able  and  fufficient  Work* 
sn,  or  any  other  Perfons,  (hall  appear  to  be  necefiary  for 
ilding,  ere£ling,  or  enlarging  fuch  Houfe  or  Houfes  of 
>rrefiEion,  or  for  purchafing  or  hiring  a  Houfe,  Houfes, 
Land  (if  thought  necefifary)  for  that  Purpofe :  And  if 
Qiall  be  thought  neceflary  for  that  Purpofe,  to  buy  or 
rchafe  any  Houfe,  Houfes,  or  Land  ;  the  Houfe,  Houfes, 
Land  fo  purchafcd,  fliall  be  conveyed  to  fuch  Perfon  or 
tfoDS  as  the  faid  Juftices  fo  ailembled  at  their  General  or 
larter  Seflions  fliall  think  fit,  in  Truft  and  for  the  Ufe 
1  Purpofes  aforefaid. 

31,  And  be  it  further  enaded  by  the  Authority  afore-  Houfes  of 
d.  That  the  Juftices  of  the  Peace  for  any  County,  Rid-  ^^'^^1,^^^^ 
{,  City,  Borough,  Town-corporate,  Divifion,  or  Liberty,  the  eve 
their  General  or  Quarter  Seflions,  fliall  and  are  hereby  >p<1  n»- 
jttired  from  time  to  time,  to  take  eScftual  Care  that  the  ^^f,J^i. 
^ufes  of  Correftion  already  provided  or  hereafter  to  becct; 
ovidcd  within  the  limits  of  their  refpedite  JurifdiAions*  except 
:ccpt  fuch  Houfes  of  Corredion  as  have  been  or  fliall  be  thofc  main- 
e&rd  or  maintained  by  any  particular  Founder  or  Found-  !^!|lte  ^ 
a,  fluU  be  duly  fitted  up,  furniflied,  and  fupplied  with  Sunders. 
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oEo.  II,  fufEcient  Implements,  Materials,  and  Furniture,  for  kcep- 
viGtAHT '  ing,  relieving,  fetting  to  work,  employing,  and  corrcftlBg 
ACT.  all  idle  and  diforderljr  Perfons,  Rogues,  Vagabonds,  incor- 

rigible Roguts,  and  others,  who  ihall  be  (ent  to,  confined, 
or  continued  in,  the  fame  ;  and  two  of  the  Juftices  of  the 
Peace  within  the  refpedire  Hundreds,  Divifioos,  or  juriC- 
diftions,  where  there  fhall  be  any  Houfe  or  Hoofes  of  Cor« 
reAion,  or  any  Two  JulHces  who  (Lall  be  appointed  at  the 
General  or  Quarter  SefHons  for  that  Purpofe,  (hall  and  are 
hereby  required  to  vifit  the  fame  twice,  or  oftner  if  need 
be,  in  every  Year,  and  to  examine  into  the'£(ia(e  and  Ma- 
nagement thereof,  and  to  report  the  fame  to  the  next  Geo* 
eral  or  Quarter  Seffions  ;  to  the  Intent,  that  if  any  Thiog 
be  amifs  therein,  the  fame  may,  by  Order  of  fucb  Geoeru 
or  Quarter  Seffions,    be   reformed  and  amended ;  and  the 
faid  Juftices  at   their  refpe6live  General  or  Quarter  Sef* 
fions,  {hall  have  the  like  Power  and  Authority  over  the 
Houfes  of  Correftion  to  be  ereded  or  purchafed  by  virtue 
of  this  A£t,  as  they  have  by  virtue  of  any  Law  now  k 
Force,  over  thofe  already  erefted  and  provided  ;  and  fur* 
Matters  of  ther,  that  if  the  faid  Governors  or  Matters  of  tbefaid 
corredbn   Houfes  of  Corredion,  (hall  not  fet  or  keep  the  faid  idle 
to  b«  fined  and  diforderly  Perfons,  Rogues,  Vagabonds,  or  incorrig- 
fMrmilbc.  jijie  Hogues  to  hard  Labour,  and  ponifh  and  corred  them 
'     according  to  the  DireAions  of  the  Warrants  or  Orders  bj 
which   they  (hall    be  committed  to  or  detained  in  their 
Cudody,  or  (liall  otherwife  mi(behave  themfelves,  or  be 
defective,  remifs,  or  negligent  in  their  Duty;  the  faidjiif« 
tices,  at  their  faid  General  or  Quarter  Seffions,  are  hereb)r 
required  to  fet  and  impofe  fuch  Fines  and  Penalties  apoo 
them,  as  they  (hall  think  fit  and  convenient,  in  the  fune 
Manner  as  Fiiies  and  Penalties  may  be  fet  and  impofed  on 
Governors  ot   Maflers  of  Houfes  of  CorreAion,  for  the 
NegleA  therein  mentioned,  by  an  A&  of  Parliament  padT- 
ed  in  the  Seventh  Year  of  the  Reign  of  King  yams  the 
Firft,   intitled,   yfn  AB  for  the  due  Execution  of  divers 
Laws  and  Statutes  heretofore  tfi  $de  again/i  Rogues,  Vagor 
bonds,  and  Sturdy  Beggars,  and  other  Uud  and  idie  Perfits; 
which  Fines  and  Penalties  (hall  be  paid  to  the  Treaforer 
of  the  County,  Riding,  Liberty,  or  Divifron,  and  (halt  be  tc- 
cpunted  for  by  him  as  Part  of  the  pnblick  or  County  Stock; 
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le  faid  Jaftlces  at  their  refpedive  General  or  Quarter  geo.  u, 
QSy  maj  from  time  to  time  appoint  and  remove  the'7"'^*^' 
mor  or  Governors,  Mafter  or  Maftersp  or  other  Offi-  act. 
3f  fach  Houfes  of  Correction,  and  make  fuch  Orders 
Regulations  as  they  Ihall  think  fit,  for  the  better  go- ^^/^l[";;f^ 
Qg  and  regulating  of  the  faid  Houfes  of  Corre&ion,  difcretion 
or  employing,  relieving,  and  puniQiingp  the  Perfons  ?f  ^^^  J"^' 
in,  or  for  fending  them  to  or  from  thence,  according. 
i  true  Intent  and  Meaning  of  this  Aft  i  which  faid 
:  or  Orders  of  fuch  Judices  (hall  be  final  to  all  In- 
and  Purpofes,  aiid  no  Certiorari  (hall  be  granted  for 
.etBOval  of  the  fame  ;  and  in  cafe  the  Perfon  or  Per- 
removed  by  Order  of  any  General  or  Quarter  Sef- 

(hall  refufe  or  negleft  to  quit  the  Pofleflion  of  fuch 
e  of  Corre£tion,  from  whence  he  or  they  are  ordered 

removed,  for  the  Space  of  Ten  Days  next,  after  No- 
;iven  him  or  them  in  Writing  by  the  Clerk  of  the 
I ;  it  (hall  and  may  be  lawful  to  and  for  any  Two  or 

Juftices  of  the  Peace  of  the  fame  County,  Ridings 
ion,  or  Place  (upon  producing  to  them  fuch  Order  of 
ns,  or  an  attefted  Copy  thereof,  and  upon  Oath  made 
e  them  by  one  or  more  credible  Witnefs  or  Witneffes, 
:h  Notice  having  been  given  to  the  Perfon  or  Perfons 
noved,  and  of  his  or  their  having  refufed  or  negled- 

quit  Pofleflion)  by  Warrant  under  their  Hands  and 
,  to  dire6t  the  Sheriff  of  the  fame  County,  Riding, 
Son,  or  Place,  to  remove  him  or  them  out  of  fuch 
e  of  Corredion,  and  he  is  hereby  authoriied  and  re« 
d  to  clear  the  Poflfeflion  thereof,  in  like  Manner  as 

a  Writ  of  Habere  facias  pojpjflonefn^ 
,  And  whereas  Doubts  have  arifeo,  and  may  arife, 
e  Authority  is  given  to  any  Juflice  or  Juflices  of  the 
;,  to  commit  Offenders  tb  the  Houfe  of  Correftion  for 
ices  cognizable  before   them,  out  of  the  General  orP^Y*''*?'^ 
ter  Semons  of  the  Peace,  iiow  long  Offenders  may  be  c'>mniittiQg 
$  detained,  and  in  what  Manner  treated,  where  the  uffenden. 
B  and  Manner  of  their  Punifliment  is  not  by  Law  ex- 
;ly  direded,  limited,  or  appointed  ;  be  it  therefore  cii- 
l  by  the  Authority  aforefaid.  That  where  any  Offend- 
ball  be  committed  as  aforefaid,  by  virtue  of  any  Law 

m  2 
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GEo^i,  now  in  being*  or  hereafter  to  be  made,  and  the  Time  and 
I7TH,  C.5,  ^aQQer  of  their  PuniOinQent  is  not  ezpre&lj  limited,  di- 
ACT.  reded,   and  appointed,  the  faid  Jullice  or  Juftices  Ibtfl 

commit  fuch  Offender  to  the  Houfe  of  CorreAion,  there  to 
be  kept  to  hard  Labour  until  the  next  General  or  Quarter 
Seffions,  or  until  difcharged  by  due  Gourfe  of  Law ;  and 
it  ihall  and  may  be  lawful  for  Two  Juilices  (of  which  the 
Juftice  who  committed  fuch  Offender  to  be  one)  to  dit 
charge  the  faid  Offender  before  the  faid  Seffions,  if  thej  fee 
Caufe ;  and  if  h^  fliall  not  be  fo  difcharged,  the  faid  Sef- 
fions may  either  difcharge  him,  or  continue  him  in  Cnfto- 
dy  for  fuch  Time  as  they  ffiall  fee  fir^  not  exceedmg  Three 
Months. 

33,  And  to  defray  the  Ezpences  cf  apprehending,  pafT- 
ing,  conveying,  and  maintaining  Rogues,  Vagabonds,  and 
incorrigible  Rogues,  and  likewife  the  Expences  of  ered« 
ing,  purchafing,  hiring,  enlarging,  altering,  and  repairing, 
Houfes  of  Correflion,  and  of  purchafing  Land  to  ereft 
them  upon,  and  for  Backfidesiand  Outlets,  and  of  fitting  op 
and  furnifliing  fuch  Houfes  of  Corredion,  and  of  fending 
Ferfons  to  and  from  the  fame,  and  employing  them  there, 
according  to  the  Dire£iions  of  this  Ad,  and  for  defraying 
all  other  Expences  neceflary  for  the  Execution  of  this  Ad, 
not  herein  before  provided  for  5  be  it  further  enaSed  hj 

Tuaic  s  to  *^^  Authority  aforefaid.  That  the  Jufticcs  of  the  Peace  at 
raire  money  the  General  or  Quarter  SefiTions,  may  and  (hall  caufe  fodi 
to  defray  all  Sums  of  Money  as  fliall  be  neceflary  for  all  or  any  of  the 
expences,    Purpof^g  aforefaid,  to  be  raifcd  in  the  fame  Manner  as 

by  rates  on_*^  ««/%/'i  •i-*»  ».  f\  ^-t. 

the  inha-  Rates  are  directed  to  be  railed  by  an  Ad  made  in  the 
bits  as  di-  Twelfth  Year  of  the  Reign  of  His  prefent  Majeftj,  in- 
Tnldmade  t^d,  ^fi  AB  for  the  more  eafy  ajffiffing,  colUBing,  andUvj. 
1%  Geo.  II.  irr^  of  County  Rates. 

34,  And  be  it  further  enaded  by  the  Authority  afore- 
General  if-  faid.  That  if  any  Perfon  or  Perfons  fliall  be  fucd  for  anjr 

Matter  or  Thing  which  he  or  they  fliall  de  in  ezecation  of 
this  Aft,  he  or  they  may  plead  the  General  Ifliie,  and  gi?e 
the  fpecial  Matter  in  evidence  ;  and  if  a  Verdid  fliall  pa& 
for  the  Defendant,  or  the  Plaintifl^  fliall  be  nonfuited,  or 
difcontinue  his  Suit,  the  Defendant  may  recover  Treble 
Trcbleco(l9^<)fls;  and  that  this  Aft  fliall  be  deemed  to  commeQce 
from  the  Firfl  Day  of  June  One  Choufand  fevea  bandied 
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forty-four;  and  from  that  Time  an  ASt  made  in  the  oio. n, 
^lliirteenth  Year  of  the  Reign  of  His  prefent  Majeftj,  in-  y^"'  ^'^* 
tfUcd,  jitt  AB  for  amending  and  enforcing  the  Laws  relate-  ^ct. 
mmg   $0  Rogues f  Vagabonds^  and  ,otber  idle  and  diforderly  ^^     q^^ 
JP^r/tms^  and  for  reducing  the  fame  into  one  A£i  ofParlia^  \\  rejMMled. 
and  alfo  for  amending  the  Laivsfor  ereBing,  provide 
_    and  regulating,  Houfes  of  CorreBion^  ihall  be  and  is 
liercbj  repealed  \  but  all  the  Afts  therein  mentioned  to  be 
repealed,  are  hereby  declared  to  be  repealed,  and  continue 
repealed* 


No-  LVL 

OXiO.  II,  Pari.  a6,  c.  6.     An  AB  to  oblige  Ships  more  ^ 

■  yeSually  to  perform  their  ^arantine  ;  and  for  the  better 

■'  preventing  Jhe  Plague  being  brought  from  Foreign  Parts 

Ml/0  Great  Britain  or  Ireland,  or  the  JJIes  of  Gucrnkyp 

'''\  Jcrfejr,  Aldcmey,  Sark,  or  Mann. 

X,  Whereas  it  is  necelTarj  that  fome  Provifion  be  made  Preamble. 
by  Parliamentv  for  obliging  Ships  and  Perfons  coming  from 
FUces  infeded  with,  or  frequently  fubjefl  to  the  Plague,  to 
perform  Quarantine  in  fuch  Manner  as  hath  been,  or  fhall 
be  ordered  bj  His  Majeflj,  His  Heirs,  or  Succeflbrs  ;  and 
for  puniihing  Offenders  therein,  in  a  more  expeditious  Man- 
ner than  can  be  done  by  the  ordinary  Methods  of  Law ;  be 
St  enaded  by  the  King^s  mod  £xcellent  Majefty,  by  and 
with  the  Advice  and  Confent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  Parliament  affembled,  and 
by  tho  Authority  of  the  fame.  That  all  Ships  and  Vef-  All  vefleU, 
fds   arriving,  and  all  Perfons,  Goods,  and  Merchandizes  i>erroiis,and 
wbatfoever,  coming,  or  imported  into  any  Port  or  Place  g^»^€o»- 
within  Great  Britain  or  Ireland,  or  the  Ifles  of  Gucrnfey,  plants  from 
Jtrfey^  Aldemey^    Sari,  or  Mann,  from  any  Place  from  whence  the 
'  whence  His  Majefty,  His  Heirs,  or  Succeffors,  by  and  with  E^fJI^u^bJ 
cbe  Advice  of  His  or  Their  Privy  Council,  fhall  judge  it  fubjedto 

m  2    .  ^uaraatiiie. 
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rtto.  II,      probable  that  the  Infe&ioa  may  be  brought,  (hall  be  obli* 

2.6,  c.  6,      g^^  ^Q  make  their  Quarantine  in  i!uch  Place  and  Places, 

I^pLAouE.  ^^^  ^^^^  Time,  and  in  fuch  Manner,  as  hath  been,orfliall| 

from  time  to  time,  be  directed  by  His  Majefty,  Hjs  Hein, 

or  SuccefTorS;,  by  Hi!>  or  'Ilieir  Order  or  Orders  made  io 

His  or  Their  Privy  Cpuocili  and  notified  by  Proclamation, 

or  ptibirflied  in  tlie  London  Gaxetti ;  and  that  until  fach 

Ship^,  VefTelSy   Peffons,   Goods,  and  Merchandizes,  ihall 

have  refpe^ivety  performed,  and  be  difchar^ed  from  fudi 

Quarantine,   no  fuch  Perfon,  Goods,  or  Merchandizes,  or 

any  of  them,  (hall  come,  or  be  brought  on  Shore,  or  go  or 

be  put  on  Board  any  other  Ship  or  Veffel,  in  any  Race 

within  His  Majeily's  Dominions,  unlefs  in  fuch  Manner, 

and  in  fuch  Cafes,  and  by  fuch  Licence,  as  (hall  be  direfi- 

cd  or  permitted  by  fuch  Order  or  Orders  made  by  His  Ma- 

jeily,  His  Heirs,  or  Succeflbrsy  in  Council  as  aforefaid; 

and  that  all  fuch  Shi^ps  and  VefTds,  and  the  Perfoia  tr 

Goods  coming  or  imported  in,  or  going  or  being  pot  oa 

Board  the  fame,  and  all  bhips,  Veflels,  Boats,  and  Perfo&s, 

receiving  any  Goods  or  Perfons,  out  of  the  fame,  {ball  be 

fubje6l  to  fuch  Orders,  Rules,   and  Direfiions,  concerning 

Quarantine,  and  the  Prevention  of  InfeAion,  as  have  been, 

or  fliall  be,  made  by  His  Majefty,  His  Heirs,  and  Succeff- 

ors,  in  Council,  and  notified  by  Proclamation,  or  pobliihcd 

in  the  London  Gazette  as  aforefaid. 

VcflcU  in-        ^,  Akd  it  is  hereby  further  enaded  by  the  Authority 

fcifttd,  be-  arortfaid,  That  if  the  Plague  fliall  appear  on  Board  any 

r!!frthward   ^^ip,  being  to  the  Northward  of  Cape  FimJLrrt,  the  Mai- 

of  Cape  Fi-  ter.  Commander,  or  other  Perfon   having  Charge  thereof, 

iiiAcrrc,  to  fl^all  immediately  proceed  to  the  Harbour  of  New  Grw^j 

the  i"r1)our  i"  f^«  'flanks  of  SciUy,  where  being  arrived,  he  ihall  maki 

of  New       known  his  Cafe  to  fome  OfiScer  of  the  Cuftoms  there,  who 

Grimfby,     Q^-^XX  immediately  acquaint  fome  Cuilom»houfe  Officer  of 

notice  of      ^^^*^^  ^^^^  ^^^^  oi  England  thereof  j  and  the  faid  Cuftom* 

their  cafe ;   houfc  Officer  fliall,  with  all  puifible  Speed,  fend  up  the  Id* 

tein^rnl"    ^<^^^^g^"^^  thereof  to  One  of  llis  Majefty's  Principal  Se- 

to  be  tr  inf.  cretaries  of  State,  that  fuch  Meafures  may  be  taken  for 

mitted  to     the  Cc;mfort  and  Support  of  the  Crew  of  fuch  Ship  fo  in* 

nr*8  office^  fecled,  and  fuch  Precautions  ufed  to  prevent  the  Spreading 

«cc.        '    of  the  Infection,  as   the  Cafe  ihall  require;  and  the  bH 

Ships  fliall  remain  at  the  faid  Iflands  of  Sciily^  till  His  Ma- 
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iftj's  Pleafurc  be  known  ;  nor  (hall  any  of  her  Crew  go  ®J^''l' 
1  Shore  \  but  in  cafe  the  faid  Mailer,  Coitfmatider,  or  poticcl 
:her  Perfon  having  Charge  of  the  faid  Ship  fo  iofe&ed,  — plaouz. 
all  not  be  able  to  make  the  faid  Iflands  of  Sci/Iy^  or  Iball  Veffelt  not 
5  forced  by  Strefs  of  Weather,  or  otherwife,  to  go  up  ei-  ^^^'^a 
ler  of  the  Channels,  he  fliall  not  prefume  to  enter  with  ly^torc- 
ich  Ship  into  any  Port,  but  (hall  remain  in  fome  open  main  in 
oad,  till  he  receives  Orders  from  His  Majefty,  or  His  Ji^^lT'* 
rivy  Council,  and  (hall  take  care  to  prevent  any  of  His  further  or- 
bip's  Company  from  going  out  of  His  Ship,  and  to  avoid  dersamve. 
il  Intercourfe  with  other  Ships  or  Perfons ;  and  the  faid  Pe'-^l^y  of 
[after,  pv  any  other  Pcrfon  on  Board  fach  Ship  as  afore-  ^^^^^^ 
lid,  who  (hall  be  difobedient  herein,   (ball   bie  adjisd|nBd       * 
uilty  of  Felony,  and  (hall  (uffet  Death  as  in  Cafes  of  Fe« 
my,  without  Benefit  of  Clergy ;  and  every  fuch  Offence 
»  made  Felony,  (hall  and  may  be  inquired  of,  heard,  and 
^termined,  in  the  County  where  the  Offence  (ball  be  gom- 
titted,  or  elfe  in  the  County  where  the  Offender  (ball  be 
>prehended. 

3,  And  to  the  end  that  it  maybe  better  known  whether 
\y  Ship  or  Veffel  be  aAually  infected  with  the  Plague,  or 
hetlier  fuch  Ship  or  Veffel,  or  the  Mariners  or  Cargo 
>ming  and  imported  in  the  fame,  are  liable  to  any  Orders   |?^"n!"!7 
mching  Quarantine ;  be  it  further  enabled  by  the  Autho-  be  infedcd, 
ity  aforefaid,  Ihat  when  any  Country  or  Place  is  or  (hall  or  orders 
e  infeftcd  with  the  Plague  ;  or  wben  any  Order  or  Orders  "^nlng"' 
i,  are,  or   (hall  be  rnade  by  His  Majelty,   His  Heirs^  or  quarantine, 
ucceffors,  concerning  Quarantine,  and   the  Prevention  of  officer  to  go 
nfe£tion,  as  aforefaid,  as  often  as  any  bhip  or  Veffel  (hall  ^^q^^  ^om- 
ttempt  to  enter  into  any  Port  or  Place  in  Gnat  Britain  mg  into 
r  Ireland^  or  of  the  Ifles  of  Gucrnjey^  J^rfey^  Aldertuy^  port,  and 
ark,  or  Mann,  the  Principal  Officer  of  His  Majefty^s  Cuf.  '^^'^^^^^ 
3ms  in  I'uch  Port  or  Place,  or  fuch  Perfon  as  (hall  be  au->  concerning 
fiorized  to  fee  Quarantine  duly  performed,  (hall  go  off,  or  ^c  ^»P*» 
aufe  fome  other  Perion  to  be  by  him  appointed  for  that  vo™e° 
^urpofe  to  go  ofi"  to  fuch  Ship  or  Veffel  j  and  fuch  Officer,  heal£,8c6. 
•r  other  Perfon  authorized  to  fee  Quarantine  performed,  as 
forefaid,  or  the  Perfon  fo  by  him  appointed  for  that  Pur- 
ofe,   (hall,  at  a  convenient  Dittance  from  fuch  Ship  or 
/'effel,  demand  of  the  Commander,  Mader,  or  other  Per- 

m  4 
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^A^  'l*       fon  having  Charge  of  fuch  Ship  or  Veflel ;  and  fiicbCom- 
*oLicE,*      mandcr,  Maftcr,  or  other  Pcrfon  having  Charge  of  fach 
—PLAGUE.  Ship^or  Veflel,  ihall,  upon  fuch  Demand,  give  a  true  Ac- 
count of  the  following  Particulars  ;    that  is  to  faj,  die 
Name  of  fuch  Ship  or  YelTel ;  the  Name  of  the  Commtnd- 
er,  or  Perfon  having  Charge  thereof;  at  what  Place  ot 
Places  the  Cargo  was  taken   on  Board ;    what  Place  or 
Places  the  Ship  or  VeiTel  touched  at  in  her  Vojage ;  whe* 
ther  fuch  Places,  or  anj,  and  which  of  them  were  infeded 
'  with  the  Plague  $  how  long  fuch  IShip  or  VefTel  had  been 
in  her  Paflage  ;  jfiow  many  Perfons  ^ere  on  Board  vheo 
the  faid  Ship  or  Veflel  fet  fail;  whether  any,  and  wbit 
Perfonsi  during  that  Voyage  on  Board  fuch  Ship  or  Vet 
tely  had  heen,  or  {hall  be  then  infeded  with  the  Plague; 
how  many  died  in  the  Voyage,  and  of  what  Diftemper; 
what  Ships  or  Veflels  he,  or  any  of  his  Ship's  Compioy, 
with  his  Privity,  went  on  Board,  or  had  any  of  their  Com- 
pany come  on  Board  his  Ship  or  VeiTel  in  the  Vojage ; 
6nd  to  what  Place  fuch  Ships  or  Veflels  belonged ;  and  al« 
U  the  infcc-  ^^  ^^^  ^^^^  Contents  of  his  Lading,,  to  the  beft  of  his 
tion  (hall     Knowledge  :  And  in  cafe  it  (hall  appear  upon  fuch  Exami- 
i**^  °  J  •-      nation,  or  otherwife,  that  any  Perfon  then  on  Board  foch 
t\ic  vcflclto  '^^'P  ^f  Veflel  fhall  at  the  Time  of  fuch  Examination  be 
be  obliged   adlually  infedlcd  with  the  Plague,  or  that  fuch  Ship  is  obli- 
to  perform  g^j  ^^  perform  Quarantine,   in  fuch  Cafe  it  fliall  and  maj 
*  be  lawful  to  and  for  the  Officers  of  any  of  his  Majcfty's 
Ships  of  War,  or  any  of  His  Maje(ly*s  Forts  or  Garrifons, 
and  all  other  His  Majefty^s  Officers  whom  it  may  concern, 
upon  Notice  thereof  given  to  them,  or  any  of  them  re* 
fpeftively,  and  to  and  for  any  other  Perfon  or  Perfoos 
whom  they  (hall  call  to  their  Aid  and  Affiftance,  and  they 
are  hereby  required  to  oblige  fuch  Ship  or  Veffel  to  goaiui 
repair  to  fuch  Place  as  hath  been,  or  ihall  be  appointed  for 
Performance  of  Quarantine,  and  to  ufe  all  neceflary  Means 
for  that  Purpofe,  be  it  by  firing  of  Guns  upon  fucb  Ship 
or  Veflel,  or  any  other  Kind  of  Force  or  Violence  whatfo- 
if  tbcveffel  ever  ;  and  in  cafe  any  fuch  Ship  or  VeflTel  (hall  come  from 
fJom'^^T   *"7  P^^^^  vifited  with  the  Plague,  or  have  any  Perfon  on 
place  in-      Board  a^ually  infeded,  and  the  Commander,  Mailer,  or  , 
icac.!,or     other  Perfon  having  Charge  of  fuch  Ship  or  Vefld,  ftall 
in^flalonon  conceal  the  fame,  fuch  Commander,  Mailer,  or  other  Per- 
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30  having  Charge  of  fuch  Ship  or  VefTel,  fhall  be  adjudg-  ceo.  tu 
d  guilty  of  Felony,  and   fhall  fuffcr  Death  as  in.  Cafes  of  *^»  ^-  ^» 
'elony,  without  Benefit  of  Clergy ;  and  in  cafe  fuch  Com-  ^^^^^J^Qjjg^ 
sandeff  Mailer,  or  other  Perfon  having  Charge  of  fuch  j^.    . 
bip  or  VefTel,  fhall,  upon. fuch  Demand  made,  as  afore- mafter  con. 
lid,  not  make  a  true  Difcovery  in  any  other  of  the  Par-  ceiling  the 
iculars  aforefaid,  fuch  Commander,  Matter,  or  other  Per-  ^^^^^^ 
jn  having  charge  of  fuch  Ship  or  Vefl*el,   for  every  fuch  feiooy;  and 
>ffeDce9  &all  forfeit  the  Sum  of  Two  hundred  Pounds,  °o«  m*k«ng 
hie  Moiety  thereof  to  the  King,  His  Heirs,  and  SucceiTors,  ^'^^jn" 
nd  the  other  Moiety  to  him  or  them  who  (hall  fue  for  the  other  parti. 
ime,  by  Adion  or  Debt,  Bill,  Plaint,  or  Information,  in  J*J^  ^  , 
my  of  His  Majefty's  Courts  of  Record  at  Weftmir^er^ 
Zdinburgb,  Duhl'm^  or  in  the  proper  Courts  of  the  Ifles  of 
luemjey^  ^trfey^  Alderney^  Sari,  or  Mann,  refpeftiyely.    jjt  n    ^ 

4,  And  be  it  further  enaAed  by  the  Authority  aforefaid,  y^ScX  pcr« 
fhat  every  Mafter,  Commander,  or  other  Perfon  having  forming 
^largc  of  any  Ship  or  Veffel,  which  fliall  be  ordered  to  J^"SJ*' 
lerform  Quarantine  as  aforefaid,  fhall,  after  his  Arrival  at  to  theoffi- 
hc  Place  appointed  for  the  Performance  of  his  Quaran- cerappomu 
:ne,  deliver,  on  Demand,  to  the  Chief  Officer  appointed  ^fJ^J^j^^jj 

>   fee   Quarantine  duly   performed   there,   fuch  Bill  ofandmani- 
[ealth,  and  Manifeft,  as  he  fliall  have  received  from  any  ^^».j[^*^ 
'rfVjl&  Conful  during  his  Voyage,  together  with  his  Log-  fu"|*wiih"* 
ooK  and  Journal,  under  Penalty  of  forfeiting  Five  hun-  the  log. 
red  Pounds  ;  One  Moiety  thereof  to  the  King,  His  Heirs,  ?^^°y^ 
ad  Succeflbrs  ;  the  other  Moiety  to  him  or  them  who^rpcnaky" 
lall  fue  for  the  fame,  by  Adion  of  Debt,  Bill,  Plaint,  or  of  500L 
nformation,  in  any  of  His  Majefly's  Courts  of  Record  at 
Vejtminjler^  Edinburgh,  Dublin,  or  in  the  proper  Courts  of 
lie  Ifles  of  Guernfey,  J^KP^^*  Alderney,  Sari^  or  Mann,  re- 
)e6lively. 

5,  And  be  it  further  enafted  by  the  Authority  afore- Mailer,  &c« 
aid.  That  if  any  Commander,  Mafter,  or  other  Perfon  ^"i*!",^'^* 
laving  Charge  of  any  Ship  or  Veflel  liable  to  perform  f^c^^qua- 
^arantine,  having  Notice  thereof,  fliall  himfelf  quit,  or  rantine  be 
ihall  knowingly  permit  or  fuffier  any  Seaman  or  Paflenger,  J^jIjT*^ 
coming  in  fuch  Ship  or  Veflel,  to  quit  fuch  Ship  or  Veflel,  cence; 

by  going  on  Shore,  or  by  going  on  Board  any  other  Ship, 
Boat,  or  Vt flfel,  before  fuch  Qnarantine  fliall  be  fuUpr  per- 
formedi  unlefs  in  fuch  CafcS;  and  by  fuch  proper  Ijiicenc^ji 
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^Ko.  II,      as  {hall  be  dire^ed  or  permitted  by  fuch 'Order  or  Orders 

96,  c.  6,      made;,  or  to  be  made,  concerning  (^arantine,  and  the  Pre. 

—PLAGUE,  vention  of  Infedion*  -as  aforcfaid^  or  in  cafe  anj'Com- 

or  not  go.    rounder,  Mafter,  or  other  Perfon  having  Charge  of  foch 

iug  to  the    Ship  or  Ve0el,  fliall  not^  within  convenient  l*iine  after  dne 

^^•*^*Tfc    N^^^'ce  given  for  that  Purpbfe  hy  the  proper  Officer,  caufe 

qus^otitiii^  fuch  Ship  or  Veffi^l,  and  the  Lading  ther^^o^  to  be  coovej- 

to  forfeit     ed  into  the  Place  or  Places  appoint^  for  fuch  Ship^  Veffd, 

^^^  and  Ladiogy  to  perform  Quarantine  rcfpeftively ;  then,  and 

in  every  -fuch  Gafe«  every  fuch  Commaader,   Mafter,  or 

other  Perfon  having  Charge  of  fuch  Ship  or  Vefiel,  for 

every  fnch  Offence  mall  forfeit  "Five  hundred  Pounds  \  Oat 

Moiety  thereof  to  the  King,  His  Heirs,  and  Succeflbrs<; 

and  the     •  ^^^  ^he  Other  Moiety  to  him  or  them  who  will  fue  for  die 

pMtj  quit-  fame  ;  and  alfo,  if  any  Perfon  (hall  fo  quit  fuch  Ship  or 

vcffcl*  to  be  ^®^^^^»  ^J  g^ing  on  Shore,  or  by  going  on  Board  any  other 
obli^  by   Ship  or  Veuel,  contrary  to  the  true  Meaning  of  this  Ad, 
force  to  re-  it  (hall  and  may  be  lawful  for  all  Ferfons  whatfoever,  by 
board*"       any  Kind  of  Force  and  Violence,  to  compel  fuch  Perfon  to 
and  to  fuf-  ''*^^"'^"  ^^  Board  fuch  Ship  or  VeiTel ;  and  every  fuch  Per- 
fcr  imprif.  fop   fo  Quitting  fuch  Ship  or  Veflel,  Ihall,  for  every  fuch 
onmcnt  and  Offence,  fuffcr  Imprifonment  for  the  Space  of  Six  Months, 
forfeit  200L  ^jj^  fliall  alfo  forfeit  the  Sum  of  Two  hundred  Poumis; 
One  Moiety  to  the  King,  His  Heirs,  and  Succefiors ;  the 
other  Moiety  to  him  or  them  that  will  fue  for  the  fame; 
the  fame  refpedive  Penalties  and  Forfeitjiires  to  be  reco- 
vered by  A£lion  of  Debt,  i3ill,  Plaint,  or  Informatioai  in 
any  of  His   Majefty's  Courts  of  Ikecord  at   Wejminfitr^ 
Edinburgh^  Dublin^  or  in  the  proper  Courts  pf  the  liks  of 
Guernfey^  J^rfey^  AUtrney^  Sari^  or  Mann,  rcfpcftivcly. 
6,  And  be  it  further  enafted  by  the  Authority  afore- 
faid,  That  whenever  His  Majeily,  His  Heirs,  and  Succeff- 
Lazareu     ors,  by  and  with  the  Advice  and  Confent  of  ParhimeDt, 
may  be       fljall  direft  Houfes  or  Lazarets  to  be  provided  for  the  re- 

crectea  on         •    .  -  n  r%     r  1 1»    •  •  >  — 

common  or  ccivmg  and  entertaining  of  Perlons.  obltgmg  to  perform 
private  Quarantine,  or  for  the  depoiiting,  opening,  and  airing  of 
makhf "fa  ^^^^  *"^  Merchandizes  liable  to  perform  Quarantine  « 
tisfaciion  to  aforefaid,  it  fhall  and  may  be  lawful  to  ere£i  the  fame,  ei* 
thcpropric- tber  in  any  Wade  Grounds  or  Commons^  or  where  foch 
****••  wafle  Grounds  or  Commons  are  not  fufHcient,  in  the  fevc- 

ral  Grounds  of  any  Perfon  or  Perfons  whatfoever,  not  be- 
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iag  a  Houfe,  Park,  Garden,  Orchard,  Yard,  or  Planted  oko.h, 
^alk,  or  Avenue  to  a  Houfe,  pajing  fuch  Rate,  Rent,  or  ^6»  ^'  ^» 
(>on(ideration  «for  the  fame  to  thePerfons  interefted  therein  IIp|.^coc. 
vefpefl  Ivelj,  -according   to   their   feveral  Interefts  in  the 
JGimep  98  ihall  be  agreed  on  between  the  Perfons  fo  intereft* 
fdp  their  Guardians  or  Truflees,  and  any  Two  Perfons  to 
be  appointed  for  that  Purpofe  bj  His  Majellj,  His  Heirs, 
or  Succeflbrs,  under  His  or  Their  Sign  Manual ;  and  in 
fvie  of  any  Difference  concerning  fuch  Rate,  Rent,  or  Con-  j"J?*^*  ^^ 
fi4eration,  between  the  Perfons  fo  interefted,  their  Guard-  concerning 
JLADS  or  Trullees,  and  fuch  Perfons  ib  to  be  appointed  by  fnch  fatis- 
HisM^fty,  His  Heirs,  or  tjiicceflbrs,  as  aforefaid;  «hen,  J*^j.^[*^^*»« 
and  in  fuch  Cafes,  the  faid  Perfons  fo  to  be  appointed  by  be  fettled 
JHis  Majefty,  His  Heirs,  and  SucceiTors,  may,  and  are  here-  by  a  jury 
bjr  authorized.  Thirty  clear  Days  before  any  General  Quar-  q'uJrtcr-fcf- 
$er  beflion  of  the  Peace  to  be  holden  for  the  refpecEive  fions. 
Goonties  or  Divifions  where  fuch  Grounds  fliall  refpe&ive- 
Ijr  lie  as  aforefaid,  to  give,  or  caafe  to  be  given,  to  the  Oc- 
cupier or  Occupiers  of  fuch  feveral  Grounds,  or  to  be  left 
at  their  lad  Places  of  Abode  refpe£bively,  a  Notice  in  Writ- 
ing, defcribing  the  Quantity  of  Ground  fo  direded  by  His 
Majciiyi,  His  Heirs,  and  SucceiTors,  by  and  with  the  Advice 
and  Con  fen  t  of  Parliament,  for  the  Purpofes  aforefaid,  and 
purporting  that  the  Rent  or  Confideration  of  fuch  Ground 
will  be  adjufled  and  fettled  by  a  Jury  at  the  faid  Sei&ona ; 
and  the  Jultices  at  their  faid  Seflions,  upon  Proof  to  them 
made   that  fuch  Notices  have  been  given,  fhall  and  are 
feeereby  authorized  and  required  to  charge  the  Jury  which 
(ball  attend  at  the  faid  Seffions,  or  fome  other  Jury  of 
Twelve  honeft  and  fubilantial  Men  (to  be  then  and  there 
impanelled  and  returned  by  the  Sheriff  of  the  County,  with- 
out  Fee  or  Reward)  and  caufe  to  be  Sworn,  well  and  trnly 
on  their  Oath,  to  afiefs  the  Value  of  the  Ground  comprized 
in  the  faid  Notices,  and  the  Rent  or  Confideration  to  be 
given  for  the  fame  to  the  refpedive  Owner  or  Owners 
thereof,  according  to  their  refpe&ive  Interefts  therein ; 
which  Oath  the  faid  Juftices  are  hereby  required  to  admi- 
nifier  to  the  faid  Jury,  and  to  which  faid  Jury  the  faid 
Perfons  to  be  appointed  by  His  Majefly,  His  Heirs,  and 
Succeflbrs,  and  the  Parties  interefted  m  fuch  Ground,  fhall 
have  their  lawful  Challenges  j  and  the  laid  Jury  being  fa 
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Aro.  ri,      fworn  and  charged  as  aforefaid,  after  proper  Evidence  on 
.mfcE^*      Oath   given  to  them,  fliall,  by  their  Verdid,  aflefs  the 
^rLAGDE.  Rent  or  Conlideration  to  be  giTen  for  fnch  Ground  to  the 
refpeiSive  Owner  or  Owners  thereof,  according  to  their 
rcfpedive  Interefts  therein  ;  which  Verdift  of  the  iaid  Ja« 
rjy  and  Judgment  of  the  faid!  Juftices  thereupon,  fliall  be 
conclufive  and  finally  bind  all  Parties  $  and  that  from  and 
after  fuch  Verdid  and  Judgment,  His  Majeftj,  His  Heirs, 
and  SuccelTors,  ihall  and  may  hold  and  enjoy  fuch  Ground 
for  and  duiing  all  fuch  Time  and  Term  as  His  Majeftfi 
His  Heirs,  and  SuccefTors,  (ball  judge  neceflary  for  the  Par- 
pofes  aforefaid,  paying  for  the  fame  fuch  Rate,  Rent,  or 
other  Confideration,  as  fball  be  agreed  upon,  or  aflcffed 
and  adjudged,  as  aforefaid. 
Officer!  fo       7>  And  be  it  further  enafted  by  the  Authority  afore- 
cibliee  all    faid.  That  the  proper  Officers  authorized  to  put  in  Ezecn« 
c^ly  ^^    ^^^^  ^"^^  Orders  made,  or  to  be  made,  as  aforefaid,  (hall, 
with  Tuch    and  they  are  hereby  empowered  and  required  to  caufe  and 
vrdersas     compel  allPerfons  obliged  to  perform  Quarantine)  as  afore- 
^^^     .    faid,  and  all  Goods  and  Merchandizes  comprized  within 
any  fuch  Orders  made,  or  to  be  made,  as  aforefaid,  refpec- 
lively  to  repair,  or  to  be  conveyed  to  fome  of  the  faid 
Houfes  or  Lazarets,  or  to  fuch  other  Places  as  (hall  be  pro- 
vided for  the  Reception  of  fuch  Perfons,  Goods,  or  Mer- 
chandizes, or  for  the  opening  and  airing  of  fuch  Goods  or 
Merchandizes,  according  to  fuch  Order  or  Orders  made,  or 
to  be  made,  as  aforefaid. 
Perfons  re-      &>  AND  be  it  further  enaftedy  That  if  any  Perfon  obfi- 
fufingto      ged  to  perform  Quarantine,  as  aforefaid,  (hall  wilfully  r^ 
Sua^nLniinc  ^^^^  ^^  neglcft  to  repair,  within  convenient  Time,  at 
\q,         '  ter  due  Notice   for  tl/at  Purpofe  given  to  him,  her,  or 
them,  by  the  proper  Officer,  to  the  Houfe,  Lazaret,  or 
other  Place,  duly  appointed  for  him,  her,  or  them,  or,  hav- 
ing been  placed  in  fuch  Houfe  or  Lazaret,  or  other  Plactf 
officers       ihall  efcape,  or  attempt  to  efcape,  out  of  the  fame,  befoct 
may  com.    Quarantine  fully  performed  ;  it  fliall  and  maybe  lawful  to 
^rcc.  *"  ^^  «"^  ^^^  ^^  Watclimen,  and  other  Perfons  appobted  to  fee 
Quarantine  performed,  by  fuch  Force  as  the  Cafe  ihall  re- 
quire, to  compel  every  fuch  Perfon  fo  refufing  or  neglefi* 
ing,  as  aforefaid,  and  every  fuch  Perfon  fo  efcaping,  or  at- 
tempting to  efcape,  as  aforefaid,  to  repair  or  return  lato 
fuch  Houfe,  Lazaret,  or  other  Place  fo  appointed  for  ^ 
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»r  her,  as  aforefaid ;  and  every  fuch  Perfon  fo  refufing  or  geo.  n^^ 
leglefiing  to  repair,  within  convenient  Time  after  fuch  *^'  ^'  ^' 
Notice,  as  aforefaid,  into  fuch  Houfe,  Lazaret,  or  other  .plaoui. 
%ice  appointed  for  him  or  her,  as  aforefaid ;  and  alfo  Perfont  i 
tvery  Perfon  adnallj  efcaping,  as  aforefaid,  (hall  be  ad-  efcapine, 
adged  guilty  of  Felony,  and  (hall  fuffer  Death  as  a  Felon,  f^-'X}d 
vithout  Benefit  of  Clergy.  of  icUmj. 

9,  And  whereas  Difobedience,  or  refraftory  Behaviour 
n  Perfons  under  Quarantine,  may  be  attended  with  great 
Danger  and  Inconvenience ;  be  it  further  ena&ed  by  the  ??^"  V^ 
Authority  aforefaid.  That  all  Perfons  liable  to  perform  dience  to 
[^arantine,  whether  in  Ships,  Lazarets,  or  elfewhere,  (ball  their  or- 
be  fubjed,  during  the  faid  Quarantine,  to  fuch  Orders  as      ^ 
they  (ball  receive  from  the  proper  Officers  authorized  to 

fee  It  duly  performed ;  and  the  faid  Officers  are  hereby  em- 
powered and  required  to  enforce  all  neceflary  Obedience  to 
Iteir  faid  Orders;  and  may,  in  cafe  of  Neceffity,  call  in 
others  to  thein  Aififtance ;  and  all  Perfons,  fo  called^  are 
lereby  required  to  affift  accordingly. 

10,  And  be  it  further  enafted,  That  if  any  Perfon,  not  Sound  per. 
nfeAed  with  the  Plague,  nor  liable  to  peform  Qua^mtine,  f^°'  «»w- 
lall  enter  any  Houfe,  Lazaret,  or  other  Place  fo  appoint-  j^^^^' 
dy  as  aforefaid,  whilit  any  Perfon  or  Perfons  infeSed  with  yvhere  the 
be  Plague,  or  being  under  Quarantine,  (hall  be  therein ;  ^^u'^'o^li*** 
nd  (hall  return,  or  attempt  to  return  fjrom  thence,  unlefs  ged  to  con- 
11  fuch  Cafes,  and  by  fuch  Licence,  as  (hall  be  directed  or  (inue  there, 
permitted  by  fuch  Order  or  Orders,  made,  or  to  be  made,  JJ'^^u'^, 
J  aforefaid ;  it  (hall  and  may  be  lawful  to  and  for  the  rantlue ^ 
Watchmen,  or  other  Perfons  appointed  to  guard  or  fecure 

uch  Houfe,  Lazaret,  or  other  Place  fo  appointed  as  afore- 
aid,  by  fuch  Force  as  the  Cafe  (ball  require,  to  compel 
uch  Perfon  fo  returning,  or  attempting  to  return,  to  re- 
pair into  fuch  Houfe,  Lazaret,  or  other  Place  fo  appointed 
IS  aforefaid,  there  to  continue  and  perform  Quarantine : 
And  in  cafe  fuch  Perfon  (hall  aftually  efcape  out  of  fuch  ^"^  *^  ^^ 
Houfe^  Lazaret,  or  other  Place,  where  he  or  (he  (hall  be  fo  be  judgecl 
placed  for  Performance  of  Quarantine,  before  he  or  (he  of  iclonv.  . . 
IhaU  have  fully  performed  the  fame,  he  or  (he  (hall  be  ad- 
iadged  guilty  of  Felony,  and  (hall  fuffer  Death  as  a  telon, 
without  Benefit  of  Clergy. 
Zi,  A^D  it  is  hereby  further  enafted,  That  if  any  Offi* 
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«Fo.  It,  cer  or  Officers  of  His  Majefty's  Cuftoms,  or  axij  other Ot- 
%6,  C.6,  gjjgj.  Qy  Officers,  Perfba  or  Perfons  whatfoever,  to  whom  it 
— rLAouE,  doth  or  ihaU  appertain,  to  execute  any  Order  or  Orders  made 
officer  ne-  or  to  be  made  concerning  Quarandne,  or  the  Prevention  of 
gleaing  his  lafedtion,  and  notified  as  aforefaidj,  or  ta  fee  the  fame  pot 
fXlt  ^'^  Exception,  (hall  be  gniky  of  any  wUful  Breach  or  Ne. 
flee  and  glt^d;  of  his  or  their  Duty  in  that  Behalf,  every  fockOffi* 
lool.  cer  and  Peffon  fo  offending  lliall:  forfieit)  his  Offico  or  Em- 

ployment in  the  Cufioms,  or  any  other  Office  or  Empioj- 
ment,  and  ihall  become  from,  thenceforth  incapable  to  bold 
or  enjoy  the  (ame,  or  to  take  a  new  Grant  thereof,  and  for- 
feit the  Sum  of  One  hundred  Pounds ;  One  Moiety  there- 
of to  the  King,  His  Heirs,  and  Succei&irs,  and  the  other 
Moiety  to  him  or  them  who  (hall  or  will,  fiie  for  the  (sme, 
by  A&ion  of  Debt,  Bill,  Plaint,  or  Infornaalioni  in  any  of 
His  Majefty's  Courts  of  Record  at  Wejhiiti/ier,  EJMgrgb, 
Dublin,  or  in  the  proper  Courts  of  the  Ifles  of  Gtmrnfif^ 
tnd  if  he     y^ffey,  Alderneyy  Sark^  or  Mann,  refpeAively ;  and  if  aay 
*'"**^^     fuch  Officer  or  Perfon  (hall  embezzle,  or  (hall  knowioff^ 
to.p^ucl  *"d  willingly  damage  any  Cxoods  performmg  QuaraotiAe 
ble  dama*    under  his  Diredion,  he  iUall  be  liable  to  pay  Treble  Ot* 
gc^andfuU  mages,  and  Full  Cofts  of  Suit. 

12^  And  whereas  certain  Species  of  Goods;  asd  Mer» 

chandizes  are  more  efpecially  liable  to  retain.  lnfeftioQ,tnd 

may  be  brought  from  Places  ihfe^led  into  other  Coootriei, 

and  from  thence  iniported  into  His  Majefty*s  DominiMt 

in  Ships  not  obliged  to  perform  C^arantine  ^  be  it  eiuft- 

Such  goods  ed  by  the  Authority  aforefaid,  That  all  fuch  Groodtf  aad 

f*  ^fi  d**   Merchandizes  as  are  or  (ball  be  particularly  fpeci&ed  for 

^Seh3ih]t\o  ^bat  Purpofe,  in  any  Order  or  Orders  made  or  to  be  made 

the  orders   concerning  Quarantine,  and  the  Prevention  of  InfiefHon,  af 

^ZcT^^""  aforefaid ;  which  (hall  be  imported  into  any  of  His  Ma- 

jefty's  Dominions,  from  any  foreign  Country  or  Place,  i& 

any  Ship  or  Veflel  whatfoever,  (ball  be  fufageft  and  liable 

to  fuch  Order  or  Orders,  made  or  to  be  made,  ooocecniog 

Quarantine,  and  the  Prevention  of  Infedion  as  aforefaid* 

13,  And  it  is  hereby  further  ena&ed.   That  after  Qos* 

On  proof    rantine  (hall  have  been  duly  performed  by  any  Ship  of 

thc^vcffc^''  VelTel,  Perfon  or  Perfons,  obliged  to  perform  Quarantw^ 

hath  per.     according  to  fuch  Order  or  Orders,  made  as  aforefaid,  and 

formed       this  A£l,  and  upon  Proof  to  be  made  by  the  Oaths  of  tbe 

quarantines 


o 
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ifafter,  or  Qtber  Perfon  having  Charge  of  fuch  Ship  or  oo.  it, 
^^fielf  aod  of  Two  of  the  Pcrfons  belonging  to  fuch  Ship*^'^*^* 
r  Vcffel,  or  upon,  Proof  to  be  made  by  the  Oaths  of  Two  — plasve. 
r  more,  credible  Witnefles,  before  the  Cuftonif  r,  Connp- 
^oHer,  or  .CoUe£lor  of  the  Port  where  fuch  Quarantinje 
wU  be  performed,  or  the  next  Port  thereunto,  or  before 
97  of  their  Deputies,  or  any  Juftice  of  the  Peace  living 
car  to  foch.  Port,  or  where  fuch  Quarantine  (hall  have 
een  performed,  within  any  of  the  faid  Ifles  of  Gtarnfey, 
^^fiy^  ^Idimey^  SarJtf  or  Mann^  before  any  Two  Jurats 
r  M^giftrates  of  any  of  the  faid  Ifles  refpeftively  (which 
erfoDS  are  hereby  a.uthorized  and  required  to  adminifter 
ich  Oath)  that  fuch  Ship  or  VeiTeli  and  all  and  every  fuch 
erfon  and   Perfons   refpedively,   have   duly  performed 
(aarantic^e  as  aforefaid  ;  and  that  the  Ship  or  Veflel,^  and  diat  the 
11  ai)d  every  fuch  Perfon  and  Perfons,  are  free  from  In-  ^^  ^J^ 
Aion  ;  and  after  producing  a  Certificate  to  that  Putpofe,  don;,  and  a 
jnqd  by  the  Chief  Officer  who  fuperintended  the  Qua-  certificate 
upttne  of  the  faid  Ship,  then,  and  in  the  faid  refpe&ive  ^^^  (•„. 
afts,  fuch  Cuftomer,  ComptroUer,  or  Collefior,  or  any  perintend- 
r  th^ir  Deputies,  together  with  the  faid  Juftice  of  thc*"8*^*. 
eacc,  or  fuch  Jurats  orMagiftrates  as  aforefaid  refpefiive-  fc/^ 
r,  are  hereby  required  to  give  a  Certificate  thereof ;  and 
lereupon  fuch  Ship  or  Veflel,  and  all  aod  every  fuch  Per«  theihipaiiA 
>t^  and  Perfons,  fo  having  performed  Quarantine,,  (hall  be  men  to  be 
able  to  no  further  Reftraint  or  Detention  upon  the  fame  ^^^ha'g^^' 
Lccouot,  for  which  fuch  Ship  or  Veflel,  Perfon  or  Perfons, 
lall  have  performed  Quarantine  as  aforefaid. 

14,  Akd  it  is  hereby  further  enaded,  That  the  Ofllijcer  {ifo  fee  t» 
tfore  whom  fuqh  Oath  fliall  be  made,  and  by  whom  fuch  he  taken  £d9 
'ejTtificate  fliall  be  given,  flxall,  for  fuch  refpedive  Oath  ^^g*^ 
3d  Certificate,  demand  or  take,  no  Fee  or  Reward  whatfo- 

^cr.  ^^^  ^^ 

15,  Provide  ncverthelefs,  and  it  is  hereby  en afted,  j,^  complied 
Kat  all  Goods,  Wares,  and  Merchandiz^es.  liable  to  Qua*  mithforthe 
Dtine,  as  aforefaid,  fliall  be  opened  and  aired  in  iucb  ^1^.  j| 
ace  or  naces,  and  for  fuch  Time,  and.  in  fuch.  Manner,  00  ccrcifi- 

Jhall  b^  dire&ed  by  His  M ajefty.  His  Heirs,  or  Succeifll^  ca^  and 
s,  by  fuch  Order  or  Orders  to  be  made  as  aforefaid ;  and  ^[Jh  tSc 
ter  fuch  Orders  fliall  have. been  duly  complied,  with,  and  the  I'aipe 
Certificate  thereof  given  by  the  Chief  Officer  *Rpoi>^^^  ***^^|2^ 

irhh, 
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Gio.  11,      to  fuperiQtend  the  Quarantine  and  Airing  of  fuch  GoodSy 
pouce'      ^sir^Si  and  Merchandizes,  and  Proof  (hall  be  made  thae> 
— PLAODi.  of,  by  the  Oaths  of  Two  or  more  credible  Witoefles,  be* 
fore  the  Cuflomer,  Comptroller,  or  ColleAor  of  the  Portp 
lying   next  to  fuch  Place  or  Places  where  fuch  Goods, 
Wares,  or  Merchandizes,  (hall  have  been  opened  and  aired 
as  aforefaid,  or  any  of  their  Deputies,  or  any  Jufiioe  of 
the  Peace  living  near  the  fame,  or  before  any  Two  Janti 
or  Magid rates  of  the  faid  Ifles  of  Guemfey^  J*^S*X%  AUtr^ 
ney^  Sari^  or  Mann^  refpe&ively.  (who  are  hereby  author^ 
ized  and  required  to  adminifter  fuch  Oath)  upon  Certifi- 
cate and  Return  of  fuch  Proof  by  fuch  Cuftomer,  Comp* 
troller,  or  Collector,  or  any  of  their  Deputies,  or  fach 
Two  Jurats  or  Magiftrates,  as  aforefaid  (who  are  hereby 
refpe&ively  required  to  make  fuch  Certificate  and  Retnni 
to  the  Commiflioners  appointed  for  the  Management  of  the 
Cuftoms  of  Great  Britain  or  Ireland^  or  to  the  Groveroor 
or  Commander  in  Chief,  being  upon  the  Place,  in  the  Ifles 
of  Guernfey^  If^Kf^yp  Alderney^  Sarif  or  Maun^  refpeftivelv) 
the  goods    fuch  Goods,  Wares,  and  Merchandizes,  fhall  be  forthwith 
chiu-sed.     difcharged  from  any  Reftraint  or  Detention  upon  the  fame 
Account,  by  Order  of  the  faid  (Jommtffioners,  or  any  Two 
of  them,  or  of  the  faid  Governor  or  Commander  in  Chief 
of  any  of  the  faid  Ifles  as  aforefaid, refpefiively;  for  everj^ 
of  which  Oath,  Certificate,  and  Order,  no  Fee  or  Rewaid 
whatfoever  (hall  be  demanded  or  taken. 
Officer  dc-       16^  Provided  always,  and  be  it  enaded,  That  if  soy 
fcc°for*Sch  Officer  or  other  Perfon  Ihall  demand  or  take  any  Fee  or  Re- 
oath  or  cer-  ward  whatfoever  for  any  fuch  Oath.  Order,  or  Certificate,  to 
tificate,  to   jjp  adminiftered  or  made  in  purfuance  of  this  Aft,  eveij 
Perfon  fo  ofi*ending  ihall  forfeit  the  Sum  of  One  huDdied 
Pounds,  One  Moiety  thereof  to  His  M ajefty.  His  Heiii» 
and  Succefibrs,  and  the  other  Moiety  to  him  or  them  wbo 
ihall  fue  for  the  fame,  by  Aftion  of  Debt,  Bill,  Plaint,  or 
Information,  in  any  of  Hb  Majeily*s  Courts  of  Record  tt 
Wejlminjler^  Edinburgh^  'Dublin^  or  in  the  proper  Courts  of 
Guernfey^yerfey^  Mdermy^  Sark^  or  Mann,  refpeftively, » 
which  Cafe  Treble  Coils  ihall  be  allowed  to  either  Partf  tf 
in  other  Cafes. 
^"^<Snt'  f        *'»  ^^^  ^^  ^'  further  enafted  by  the  Authority  ifoie- 
the  qvaran-  ^^^^i  "^^^^  ^^  ^i^y  OfiUcer,  or  Other  Perfon  appoint^  to  lee 


or  itAftft^.  ttciil 


inc  duly  perfonned,  or  any  Perfon  placed  or  ap-  ^^^^l' 
IS  a  Watchman  upon  any  Honfe,  Lazaret,  Ship,  or  polIce) 
ice,  for  Performance  of  Qnarantine,  in  putfuancfe  — pl/ktue. 
i€tf  fliall  defert  from  their  Duty,  vfhtn  employed  tine,  or 
lid  Bufinefs  of  Qaarantim?,  or  fhall  knowingly  and  watchman, 
'  permit  or  fuffor  any  Piffdn,  Ship,  Goods,  or  hL^i'uty"^ 
dizes,  to  depart  or  be  conveyed  out  of  fdch  Honfe, 
Ship,  or  other  Place  refp<ffiivdy  appointed  for  Ptr- 
;  of  Quarantine,  nnlef^  in  fnch  Caf^s,  and  by  foch 
as  are  or  Ihall  be  direAeU  or  pdnhitted  by  fome 
Orders  made  or  to  be  made  as  alorefaid ;  6r  if 
on  direfted  as  aforefaid  to  give  a  Certificate  of  a  ^f  ^^^^^ 
iving  dnly  perforttied  hc?r  Quarantine  or  Airing,  fa7fe°ccrtii- 
wingly  give  a  falfe  Certificate,  then,  and  in  every  catc,  to  fuf- 
id  CSfes,  every  futh  Officer  and  Perfons  fo  offend- ^*='' *^*^*^^' 
I  fuffer  Death  as  in  Cafes  of  f  dbny,  with6{it  Be- 
Jlergy. 

VD  be  it  further  enalfied  by  the  Authority  afore-  foQ^"^",' ^^ 
t  if  any  Perfon  or  Perfons  mall  knowingly  or  wil-  or^cTanief- 
nceal   froth  the  Officers  of  Quarantine,  or  fliall  tineiy  con- 
lely  coftvey  any  Letters,  Goods,  Wares,  or  Mer-  "^^^j^f  ^*'' 
$,  from  any  Ship  under  Quarantine,  or  liable  to  goods  from) 
Quarantine,  by  any  fuch  Order  to  be  made  as  '*^y  <^'P 
,  or  from  any  Lazaret  or  other  Place  where  Goods  ra"n  J^J^o*/ 
rerforming  Quarantine,  every  fuch  Perfon  fo  of-  irom  any 
hall  fnffer  Death,  as  in  Cafes  of  Felony,  without  l^arci  to 

f  Clergy.       _  .  "    .  luffcr  death 

VD  whereas  it  is  notorious,  that,  notwith (landing 
r  good  Laws  made  to  prevent  the  cjandeftine  Im- 
I  of  cuftotnable  and   prohibited  Goods  and  Mer- 
s,  a  pernicious  Trade  of  that  Kind  is  ftill  catried 
the  moft  Part  in  open  Boats  or  Veflels  of  fmall 
vhich  privately,  and  in  the  Night,  put  into  Cr6eks 
t  Places  on  the  Coaft,  thereby  efcaping  the  Ob- 
of  the  Officers  of  the  Cnftbms,  which  Pradices 
7e  highly  detrimental  to  the  Safety  of  thefe  King-  Burin^the 
ring  a  Time  of  Irifeaioh  ;  for  Prevention  thereof,  |j|^^'^,^''°  [" 
5ed  by  the  Authority  aforefaid.  That  when  any  hcran*itLn- 
ireat  Britaiftj  Ireland,  or   the  Mes  of  Gutrnfey^  tiontd.lmiU 
ilderney.  Sari,  or  Manrtf  or  France^  Spain,  Portu^  fr^^^kcuri- 
e  Lov>  Countries ^  fliall  be  infefied  with  the  Plague,  ty,  &c. 
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GEO.  II,  it  ihall  and  may  be  lawful  to  and  for  His  Majeftj,  Hit 
a6,  C.6,  Heirs,  and  Succefibrs,  by  His  or  Tbeir  Prodamatioo,  to 
»-^ri.Aout.  prohibit  and  reftrain  all  Small  Boats  and  Vefiels,  ander. 
the  Burden  of  Twenty  Tons,  from  failing  or  paffing  ovt 
of  any  Port  or  Place  of  Great  Britain  or  Ireland^  or  tbe 
Ifles  of  Guernfeyy  J^fiyt  AUemey^  Sart^  and  Mamn^  or  aay 
of  them,  until  Security  be  firu  given  by  the  Mailer  of 
every  fuch  Boat  or  Veilel  refpedively,  to  the  Satisfadioo 
of  the  principal  Officer  of  the  Cufioinsy  or  the  chief  Magi- 
Urate  of  the  Port  or  Place  {torn  whence  fuch  Boat  or  Vef- 
fcl  ihall  fail,  by  Bond  taken  to  the  King,  His  Hein,  or 
Succeflbrsy  with  fufficient  Sureties,  in  the  Penalty  of  Throe 
hundred  Pounds,  with  Condition,  that  if  fuch  Boat  orVcf* 
fel  ihall  not  go  to,  or  touch  at,  any  Country,  Port,  or 
f  lace,  to  be  mentioned  for  that  Purpofe  in  fuch  Prodams* 
tion  i  and  if  the  Mafter,  or  other  Perfon  having  Charge  of 
fuch  Boat  or  VciTel,  and  all  and  every  Mariner  and  Ma- 
riners, PaiTepger  and  paflengers,  going  in  fuch  Boat  or 
VelTcr],  ihall,  during  the  Time  aforefaid,  not  go  oo  Board 
any  other  Ship  or  Vefl*el  at  Sea  ;  and  if  fuch  Mailer,  oc 
other  Perfon  having  Charge  of  fuch  Boat  or  Veflel,  ihiU 
not  permit  or  fuffer  any  Perfon  or  Perfons  to  come  od 
Board  fuch  Boat  or  VeiTel  at  Sea  from  any  other  Ship  or 
VeHel,  and  Ihall  not,  during  the  Time  aforefaid,  receifo 
any  Goods  and  Merchandizes  whatfoever  out  of  any  other 
Ship  or  Vefl*el,  then  fuch  Bond  ihall  be  void,  or  to  fuch 
£Sed  ;  for  the  making  of  which  Bond,  no  Fee  or  Reward 
whatfoever  (hall  be  taken  ;  and  in  cafe  any  Boat  or  Veflel, 
VeffcUfail-  for  which  fuch  Security  flball  be  required  by  fuch  Prodi- 
feg  fu^ch  "'^^^^  fail  or  pafs  out  of  any  Port  or  Place  of 

iccurity,  to  Great  Britain  or  Ireland^  or  the  Iflands  of  Guem/ey,  Jer* 
he  foikitcd, Jij^^  Alderney^  SarJ^,  or  Mann,  or  any  of  them  refpc&ifc* 
ly,  before  fuch  Security  be  given  as  aforefaid,  every  foch 
Boat  or  VeiTel  fo  failing  or  pafling  out  of  any  Port  or 
Place,  contrary  to  the  true  Intent  and  Meaning  of  thisAfi, 
together  with  her  Tackle,  Apparel,   and  Furniture,  ihall 
be  forfeited  to  the  King,  His  Heirs,  and  Succeflbrs,  sod 
ihall  and  may  be  feized,  fued  for,  and  recovered  in  His  Mi- 
*"V^*    .  jefty's  Court  of  Exchequer,  at  Wejlminjler,  Edinhmrgh^  or 
€rewto*or-  -D»W/«,  or  in  the  proper  Courts  of  the  Ifles  of  Guer»fy% 
fdt  acL       y^rfey^  Jllderney^  Sari,  or  Mann,  refpedively,  to  the  ufc 
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lb  Majefty.  His  Heirs,  and  Succcflbrs  ;  and  the  Maf-  l^^^^l] 
f,  and  every  Mariner  failing  in,  any  fuch  Boat  or  Vef-  polxcc! 
leing  thereof  lawfully  convified  upon  his  or  their  Ap-—'** ague 
ance  or  Default,  upon  the  Oath  or  Oaths  of  One  or 
5  credible  Witnefs  or  WitnefTes,  by  One  or  more  Juf- 
or  Tuftices  of  the  Peace  where  fuch  Offender  (hall  be 
d  (which  Oath  fuch  Juftice  or  Juftices  of  the  Peace 
lereby  impowered  and  required  to  adminifter),  fhall 
lit  the  Sum  of  Twenty  Pounds ;  One  Moiety  thereof 
kc  Informer,  the  other  Moiety  to  the  Poor  of  the  Pa* 
where  fuch  Offender  {ball  be  found  ;  the  fame  to  be 
td  by  Diftrefs  and  Sale  of  the  Offender's  Goods,  by 
rant  under  the  Hand  and  Seal,  or  the  Hands  and  Seals 
ich  Juftice  or  Juftices  before  whom  fuch  Offender  fhall 
)nvified,  as  aforefaid  ;  and  for  want  of  fuflScient  Dif- 
y  every  foch  Offender  (hidl,  by  fuch  Juftice  or  Juftices, 
>mnutted  to  Prifon,  there  to  remain  without  Bail  or 
aprize,  for  thi  Space  of  Three  Months ;  and  in  cafe 
fuch  Offender  fliall  be  found  in  any  of  the  faid  Ifles  of 
^nfij,  J^fiy%  ^Idemey^  Sari^  or  Mann^  and  fhall  be 
oUy  convified  of  fuch  Offence  in  any  AAion  or  Suit 
5  founded  on  this  Ad,  in  the  proper  Court  of  any  of 
raid  Ifles  where  he  ftiall  be  fo  found,  fuch  Offender  fliall 
sit  the  Sum  of  Twenty  Pounds ;  One  Moiety  thereof 
le  Informer,  and  the  other  Moiety  to  the  Poor  of  the 
fli  or  Place  where  fuch  Offender  ihall  be  found  ;  and, 
default  of  pajing  fuch  Penalty,  flisjl  fuffer  Impfifon- 
^  without  Bail  or  Mainprise,  for  the  Space  of  Three 
iths. 

9,  And  to  the  end  that  all  Perfons  may  know  how  to 
can  themfelves  in  the  Premifes,  be  it  further  enaded 
he  Authority  aforefaid,  That  when,  and  as  often  as,  Ordericon- 
Majefty,  His  Heirs,  or  Succeffors,  fliall  make  any  Or-  ««'«">&. 
or  Orders  concerning  Quarantine,  and  the  Prevention  ?o"^e*rca°d 
[nfedioo,   and   notity  the  fame   by  Proclamation,  or  in  all 
iC  the  fame  to  be  publiflied  in  the  London  Gazgtie,  as  churches. 
eCtud  ;  fuch  Proclamation,  or  Order  or  Orders  in  Coun- 
as  aforefaid,  fhall  be  publicly  read  upon  the  next  Sun-» 
on  which  Divine  Service  (hall  be  performed  after  the 
«ipt  of  the  fame,  and  the  firft  Sunday  in  every  Month 
rwards  (during  the  Time  fuch  Orders  fliall  contini^c 
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CIO.  IT,      in  Force)  immediately  after  the  Prayers,   in  all  Pirii 

POLICE,'      Churches,  and  other  Places  fet  apart  for  Divine  Wo^ 

— FLAGUE.  ihip,  within  fuch  Counties  and  Places  as  (hall  be  fpeci- 

fied  for  that  Purpofe  in  fuch  Proclamation  or  Orders  re- 

fpeflively. 

az,  And  be  it  further  ena&ed  by  the  Authority  aCoic* 
faid.  That  if  any  Adion  or  Suit  iball  be  commenced 
againft  any  Perfon  or  Perfons  for  any  Thing  done  in  par- 
fuance  of  this  prefect  Aft,  the  Defendant  or  Defendants 
General  if-  j^  f^^)^  Aftion  or  Suit  uiay  plead  the  General  Ifliie,  asd 
give  this  A£l,  and  the  Specisd  Matter  in  Evidence,  at  aof 
Trial  to  be  had  thereupon ;  and  that  the  fame  was  done 
in  purfuance,  and  by  the  Authority  of  the  faid  ABt  i  anl 
if  it  iball  appear  fo  to  have  been  done,  then  the  Jnry  flail 
find  for  the  Defendant  or  Defendants  ;  and  if  the  Flaiodf 
Ihall  be  Nonfuiced,  or  difcontinue  his  Aftion,  after  theDe* 
fendant  or  Defendants  fhall  have  appeared ;  or  if  Judg- 
ment fhall  have  been  given  upon  <ny  Verdi^  or  Doniir* 
rer  againft  the  Plaintiff,  the  Defendant  or  Defendants  ftill 
and  may  recover  Treble  Cofts,  and  have  the  like  Remedj 
Jo^i!^       for  the  fame,  as  the  Defendant  or  Defendants  hath  or  have 

in  other  Cafes  by  Law. 

Limitation       ^^»  PROVIDED  always,  and  it  is  hereby  enafted,  Tbit 

of  attainder  no  Attainder  of  Felony,  by  virtue  of  thb  Aft,  fhaU  ex- 

^cl^y  on  tend  to  work  any  Corruption  of  Blood,  or  Forfeitnie  of 

any  Goods,   Chattels,  Lands,  Tenements,   or  Herediti* 

ments.^ 

23,  And  it  is  hereby  further  enafted  by  the  Antboritj 

in«MU)T"'  aforefaid,  That  this  Ad,  and  the  feveral  Claufes  and  ftth 

this  a^      vifions  therein  contained,   (hall  commence  and  take  ESsft 

from  and  after  the  Firft  Day  of  Marcb^  One  thoofand  km 

hundred  and  fifty-four. 
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No.  LVII. 

Geo.  ni,  39  and  46,  c.  8o«  An  AS  for  ertSing  a  Lazartt 
on  Cbitney  Hillp  in  the  County  of  Kent ;  and  for  reducing 
mt9  Om  AB  the  Laios  relating  to  ^arantine^  and  for 
making  further  Provifion  therein. 

[Hfi&E  follows  a  narrative  of  the  ilatutes,  39  Geo.  Ill,  Pf«aoiblet 
:.  99 ;  a6  Geo.  II9  c.  6  ;  12  Geo.  III»  c.  37.]  Be  it  there- 
"orc  enaSedf  Stc.  That  it  fliall  and  may  be  lawful  for  the  "^^  treafu- 
i^ords  CommifBoners  of  His.Majefty's  Treafurj,  or  any  ^t^J^^ 
Cliree  or  more  of  them,  or  the  Lord  High  Treafurer  for  ereaing  a 
he  Time  being,  from  and  after  the  pafling  of  this  Aft,  to  ^^^^^  "P" 
^ve  Direftions,  and  make  any  Contraftor  Contrads  for  Hill,  and^^ 
ireding  or  caufing  to  be  ere&ed  a  Lazaret  upon  the  faid  may  defray 
]«ands  fo  purchafed  on  Chetney  Hill,  in  the  County  of  ^***^"'  ,  - 

ir^  -^11  rr  j'^         -'a  •••         pence  oat  of 

kent,   with  all  neceUary  and  convenient  Accommodations  the  confoiu 
br  the  Purpofe  of  performing  Quarantine,  according  to  <^(cd fund. 
!tich  Flan  as  His  Majefty,  by  and  with  the  Advice  of  His 
Privy  Council,  may  from  Time  to  Time  approve  and  di« 
refi; ;  and  for  defraying  the  Expences  attending  the  fame^ 
:o  caufe  any  Sum  of  Money  to  be  iflued  out  of  the  Con* 
Tolidated  Fund,  not  exceeding  in  the  Whole  the  Sum  of 
Slzty-five  thoufand  Pounds,  of  which  a  Patt,  not  exceed- 
ing Thirty  thoufand  Founds,   may  be  iiTued   within  the 
Space  of  Twelve  Months  from  the  paffing  of  this  Aft ;  ^"^^^J^ 
ittd  the  faid  Lazaret  when  completed,  and  all  the  Buildings  the  man. 
lod  Accommodations  thereto  belonging,  and  until  the  fame  agement  of 
ball  be  completed,  the  faid  Floating  Lazaret  fliall  be  under  p^""^ 
the  Management,  Order,  and  Direction,  of  fuch  Officers  as  the  treafu- 
ball  be  appointed  by  the  Lords  Commiffioners  of  His  Ma^  ^J%  ^^ 
efty's  Treafury,  or  any  Three  or  more  of  them,  or  the 
Lord  High  Treafurer  for  the  Time  being,  lor  keeping  the 
ame  fit  and  ready  for  the  Reception  of  Perlons  and  Groods^ 
nd  for  their  due  Performance  of  Quarantine  ;.  and  fuch 
)fHcers  refpedively  fliall  have  fuch  Salaries  as  fliall  from 
rime  to  Time  be  appointed  by  His  Majefty^  by  and  with 
he  Advice  of  His  Privy  Council ;  and  the  Salaries  of  the 
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'^^^  "^80.  ^^^^  Officers,  and  all  contingent  Expences,  iliall  be  dtfrif- 

polIcb?     ^  ^^^  ^^  ^'^^  Fandsy  and  in  the  Manner  10  whidi  die 

— FLAGus.  Charges  and  Expences  of  performing  Quarantine  are  tf 

prefent  defrayed,  until  fuch  Time  as  a  Revenue  Iball  be 

raifed  fufficient  for  thofe  Purpofes,  in  the  Manner  herda 

after  mentioned.   ^ 

From  oa.       2,  And  whereas  it  is  reafonable  that  the  Owners  of 

owDe^of^  Ships,  VeiTelsi  and  Cargoes,  which  in  future  ihall  have  to 

Ihips  per-    perform  Quarantine,  (bould  defray  the  Charge  iocnrred 

^^umnfint  ^^^^^^7  »  ^c  It  further  enaded.  That  from  and  after  die 

to  pay  the  Firtt  Day  of  Oftober  One  thoufand  eight  hundred,  there 

datiei  of     ihall  be  raifed,  levied,  colleded,  and  paid,  to  His  Msjeftji 

t««rfpe.  ^^«  ^^^'■5»  «»<^  Succeffors,  the  feveral  and  refpedive  Do- 
cified.  ties  of  Cuftoms  herein  after  mentioned ;  that  is  to  fiiy,  fa 
every  Ton  Burthen  of  every  Ship  or  Veflel,  the  Cargo  of 
which,  or  an^  Part  thereof,  (hall  have  performed  Qoaru* 
tine  in  this  Kingdom,  and  which  (hall  have  arrived  from 
any  Part  of  Turkey,  or  from  any  Port  or  Place  in  Afria 
within  the  Streights  of  Gibraltar,  or  in  the  Weft  BarbtiJ 
on  the  Atlantic  Ocean,  with  a  clean  Bill  of  Health,  Sevca 
Shillings  and  Sixpence ;  for  every  Ton  Burthen  of  everj 
fuch  Ship  or  Ve(rcl,  which  (hall  have  fo  arrived  withoots 
clean  Bill  of  Health,  Fifteen  Shillings;  for  every  Too 
Burthen  of  every  Ship  or  Ve(rel,  the  Cargo  of  which,  or 
any  P^rt  thereof,  (hall  have  performed  Quarantine  in  this 
Kingdom,  and  which  (hall  have  arrived  from  any  Port  or 
Place  whaiever,  except  from  any  Part  of  Turkey,  or  firom 
any  Port  or  Place  in  Africa  within  the  Streights  of  Gib- 
raltar, or  in  the  Weft  Barbary  on  the  Atlantic  Ocean,  with 
a  clean  Bill  of  Health,  Three  Shillings;  for  every  Too 
Burthen  of  every  fuch  Ship  or  Veflel,  which  (hall  have(b 
arrived  without  a  clean  Bill  of  Health,  Ten  Shillings;  for 
every  Ton  Burthen  of  every  Ship  or  Vc(rel  arriving  io 
this  Kingdom,  with  a  Cargo,  which  in  Whole  or  in  Put 
ihall  conuft  of  Goods,  Wares,  or  Merchandize,  the  Growth, 
Produce,  or  Manufadure,  of  Turltcy,  or  of  any  Port  or 
Place  in  Africa  within  the  Streights  of  Gibraltar,  or  10 
the  Weft  Barbary  on  the  Atlantic  Ocean,  and  which  Ikjil 
have  perfilrmed  Quarantine  in  this  Kingdom,  and  which 
ihall  have  arrived  irom  any  Port  or  Place  in  Holland,  ot 
from  any  Port  or  Place  whatever  at  which  there  is  sot  & 
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legular  £ftabli(hinent  for  the  Performance  of  Qaarantine»  gio.  m, 

>even  Shillings  and  Sixpence  ;  for  every  Ton  Burthen  of  39»4o,c8o, 

jvery  Ship  or  Veffei  which  (hall  have  fo  arrived  under  H^^^g, 

Qch  Circumdances  as  (hall  induce  His  Majefty,  by  and 

rith  the  Advice  of  His  Privy  Council,  to  fubjed  them  to 

he  like  Quarantine  as  Ships  arriving  ftom  Turkey  with- 

rut  clean  Bills  of  Health,  Fifteen  Shillings;  for  every  Toa 

burthen  of  every  Ship  or  Veflel,  the  Cargo  of  which,  or 

in7  Part  thereof,  fhall  have  performed  Quarantine  in  this 

ungdom,  and  which  Ship  or  Veflel  {hall  enter  Inwiarda  in 

he  Port  of  London,  an  additional  Duty  of  One  Shilling  i 

JI  which  feveral  and  refpedlive  Duties  (hall  be  raifed,  le« 

ried,  colleded,  and  paid,  and'  (hall  be  fued  for,  recovered, 

tnd  accounted  for,  in  the  fame  manner,  and  fubjeft  to  the 

kme  Rules,  Regulations,  Penalties,   and  Forfeitures,  as 

}hj  Duties  of  Cuftoms  are  now  fubjeft  to  by  Law,  as  far 

IS  the  fame  are  applicable  thereto :  Provided  always.  That 

lo  Ship  or  Veflel  arriving  in  this  Elingdom  from  any  Port 

ir  Place  whatever,  except  from  any  Part  of  Tiirkey,  or 

rem  any  Fart  or  Place  in  Affrica,  v^ithin  the  Streights  of 

[jibraltar,  or  in  the  Weft  Barbary  on  the  Atlantic  Octan» 

vith  a  clean  Bill  of  Health,  in  Ballaft,  or  whofe  Cargo 

ball  confift  wholly  of  Salt,  fliall  be  liable  to  or  charged 

irith  any  Duty  under  this  ASt:  Provided  alfo.  That  no^crttinref- 

ihip  oc  Veflel  which  (hall,  together  with  its  Cargo,  have  cm^ 

luly  performed  Quarantine  in  the  Lazarets  of  Malta,  An-  from  pay-  - 

lona,  Venice,  Mcffina,  Leghorn,  or  one  of  them,  and  (hall  ^^^^^^^j^^ 

kil  from  thence,  and  arrive  in  this  Kingdom  with  proper 

Documents  and  Vouchers  attefting  the  fame,  to  the  Satis- 

a£iion  of  His  MajeCly,  His  Heirs  or  Succt(rors,  or  of  His 

•r  Their  Privy  Council,  (hall  be  liable  to  or  charged  with 

ny  Duty  under  this  A&. 

3,  Provided  always.  That  if  after  the  Re-payment  (in  The  dutiet 
he  Manner  herein-after  mentioned)  to  the  Confolidated  "u'ccdtnd" 
*und,  of  the  faid   Sum  of  Sixty-five  thoufand  Pounds,  afterwarda 
ereby  direded  to  be  iffued  out  of  the  fame,  it  (hall  ap-  "ifcd 
«ar  to  the  Lord  High  Trcafurer,  or  the  Lords  Commif-  •«**°* 
loners  of  His  Majefty's  Treafury  for  the  Time  being,  that 
he  Duties  hereby  granted  are  more  than  fufficient  to  de« 
ray  the  neceflfary  Expences  of  carying  the  feveral  Pur- 
x>ks  of  this  ABt  into  Execution,  it  (hall  and  may  be  law- 

n4 


CC  APPENDIX  I,  N*  LVU. 

CEO.  III.     ful  for  the  faid  Lord  High  Treafurert  or  Lords  Commiflfaiiu 
Joi-lci^^'  CIS  for  the  Time  being,  from  Time  to  Time,  by  any  War- 
— FLAGvi.  ^nt  or  Wanants  under  the  Hands  of  the  faid  Lord  Hi^ 
Treafurer,  or  of  the  faid  Lords  Commiflioners  for  the  Tubs 
being,  or  of  any  Three  or  more  of  the  (aid  Lords  Comnit 
(loners,  to  order  and  dircSt  that  the  Duties  hereby  granted 
(hnli  be  reduced  in  fuch  Proportion  and  Manner  as  they  (hall 
think  proper ;  and  alfo  by  like  Warrant  or  Warrants  (in  cafe 
the  faid  neceflary  Expences  (hould  afterwards  require  an  Is* 
creafc  of  the  faid  Duties)  to  order  and  dire&  that  the  (anc 
(hall  be  again  raifed  and  increafed  to  any  Amountj  not  ex* 
ceeding  the  Sums  hereby  authgrized  to  be  raifed  and  lefiedj 
and  fuch  Warrant  or  Warrants  (hall  be  fu(Bcient  Authoritj 
to  the  Commiflioners  and  Officers  of  theCuftoms  for  raifingt 
levying,  colleAing,  and  recovering  the  feveral  and  refpeftiie 
Duties  fpecified  and  contained  in  fuch  Warrant  or  War- 
rants; any  Law  or  Ufage  to  the  contrary  notvirithftanding. 
NovffTcl        4,  That  no  Ship  or  Veflcl,  upon  which  the  Tonnage 
th°d*ty  is  ^^^y  *^y  ^^***  ^^  impofed  (hall  be  due  and  payable,  (hall  fc 
impofcd      permitted  to  be  cleared  Jnward^  in  any  Port  of  Great  Britain^ 
fhall  be       or  the  Iflands  of  Guernfey^  J^f^y  jUderney^   Sark^  or  Man^ 
^ardsVn-   ""^^^^  ^'^^  ^^^^  Tonnage  Duty  fhall  have  been  firft  duly  paid 
lefft  it  be      ^^  the  proper  Officers  of  the  Cufloms  appointed  to  receifC 
£rft  paid,    the  fame,  or  the  Commiffioners  of  the  Cufloms  (hall  other- 
Tonnage     Wife  dircft ;  and  that  the  Tonnage  of  every  Ship  or  Vcffel 
to  be  aTccr-  (hall  be  computed  and  taken,  for  the  Purpofe  of  afcertainiog 
connoi^to  ^^^  ^^^^  Duties  according  to  the  Regifler  thereof,  under  die 
the  rcgiftcr  Provifions  of  an  Aft,  pafTed  in  the  Twenty-fixth  Year  of 
under  ^6     His  prefent  Majefly's  Reign,  intituled.  An  Aiifir  thefurtbtr 
c  60     '     Increnfe  and  Encouragement  of  Shipping  and  N/ivigation  ;  aDd 
in  Cdfe  of  any  Difpute  or  Doubt  relative  thereto  the  (atse 
fhall  be  afcertained  by  Admeafurement,  in  the  Mode  and 
Manner  prefcribed  in  the  faid  lafl- mentioned  A£t. 
Owners  of       j^  That  it  fhall  and  may  be  lawful  for  the  Owner  or 
dem*and^^  Owners  of  any  Ship  and  Veffel,  in  refped  of  which  any  of 
from  im.    the  Duties  impofed  by  this  A(k  fhall  have  been  paid,  to  de- 
portcrs  a     mand  and  receive  from  the  refpedlive  Importers,  ProprietorSi 
•f^tici"  °^  Confignees  of  any  Goods  or  Merchandizes  brought  or  im- 
ported in  any  fuch  Ship  or  Veflel,  fuch  Sum  01^  Sams  of 
Money  as  fhall  be  equal  to  the  juil  and  reafonable  Contribu- 
tion, which  the  Proportion  that  fuch  Goods  and  MerchauU 
ize  bear  to  the  Tonnage  Burthen  of  the  Ship  (hall  rcquii^. 
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9»d  BO  mort )  f uch  Proportion  to  be  afcertained  according  ^'^^  ^^^ 
to  the  Ufagc  of  Merchants  in  like  Cafes,  muc»^ 

if  That  the  Monies  arifing  from  the  Duties  hereby  grant-  — -rLAooB. 
edt  fliall  be  paid  into  the  Receipt  of  His  Majefty's  Exche-  Duties  to 
quer»  and  carried  to  and  made  part  of  the  Confolidated  Fund ;  ^  P^  j"^^ 
mi  that  in  the  Qf&ce  of  the  Auditor  of  the  Receipt  of  His  JTcrT^^ 
Ifajcfty's  Exchequeri  there  (hall  be  provided  and  kept  ai«paracea&i 
Book  or  Books,  in  which  all  the  Monies  arifing  from  the  faid  9^^  ^  ^ 
DtttieS}  and  paid  into  the  faid  Receipt,  ihall  be  entered  fe-    ^ 
parate  and  apart  from  all  other  Monies  paid  or  payable  to 
[lis  Majefty,  His  Heirs  or  Succeflbrs,  upon  any  Account 
irbatfoevef. 

7,  That  the  Money  fo  raifed,  levied,  colle^ed,  and  paid,  Appllcatioo 
(ball  -be  applied  in  the  firft  Place  to  defray  the  annual  Ex-  ""^^^^^^ 
peaces  of  the  faid  Floating  Lizaret  and  Land  Lazaret,  and 

bU  other  annual  Expences  which  (hall  be  incurred  in  the 
Execution  of  this  Act ;  and  in  the  next  Place,  to  m  ike  good 
any  Money  that  (hall  have  been  iflued  from  the  Confolidated 
Fund  for  the  Firft  ere^ing  of  the  Ciid  Lazaret,  and  for  pro- 
viding the  necefiary  and  convenient  Accommodations  tliereto 
belonging  in  Manner  hereiti-before  mentioned,  and  to  no 
OCher  Purpofe  whatfoever. 

8,  And  wl^ereas  it  is  expedient  that  the  feveral  AQts  of  ^'^^  ^^   • 
Parliament  now  in  force  for  performing  Quarantine,  ihould  jgoo,  the 
be  reduced  into  One  A£t,  and  that  further  Provifion  (hould  following 
be  made  for  obliging  Ships  and  P^rfons  coming  from  Places  *^f "*5?  *°** 
ipie£led  with  or  fubje&  to  the  Plague,  or  any  infeAious  Dif-  ^a*,  in  fo 
eafe  or  Diftemper  of  the  Nature  of  the  Plague,  to  perform  tar  a«  they 
Quarantine  in  fuch  Manner  as  (hall  be  direfted  by  Procla-  Jj^^'*^  ^^ 
OMtion,  or  by  Order  of  his  Majefty  in  Council,  and  for  pu«  forniance 
Qiibing  Offenders  againft  fuch  Orders;  be  it  enafted.  That  of  quaran- 
pierc  follows  a  Repeal  of  the  Statutes  26.  Geo.  II,  c.  6. ;  ^«»«."P«*1- 
^  Geo.  II,  c.  8 ;  xa  Geo.  Ill,  c.  57 ;  28  Geo.  Ill,  c.  34 ;  ^  ' 

38  Geo.  Ill,  c.  33 ;  39  Geo.  Ill,  c.  99.J 

9t  AHP  whereas  infeQious  Difeafes  and  Dillempers  which  Hi<  Mz- 
nuy  not  be  deemed  the  Plague,  have  raged  and  may  rage  in  J^^7  ^7 
Foreign  Parts,  the  Communication  whereof  may  be  highly  Uo'i^^n.ay 
dangerous  to  the  Health  of  His  Majelly's  Subjc£ls  of  this  declar<:  aoj 
Ktnedom  5  be  it  declared  and  enacted.  That  it  ihall  be  law-  j}||^^/j^ 
fid  tor  His  Majefty,  by  and  with  the  Advice  of  His  Privy  be  oir  the 
Cmufdl,  by  His  Royal  Prodamationi  from  Time  toTimcQAtoreof 

4  tbcpl^pMb 
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MO.  m.     ^o  declare  any  fuch  infe£%ious  Dlfeafe  or  Diftemper  to  be  of 
poLxcit      ^hc  nature  of  the  plague. 

'<— PLAovB.      lo,  That  from  and  after  the  Firft  Day  of  OMer  One 
All  Tcfiels,  thoufand  eight  hundred^  all  Ships  and  Veilelt  arriringy  and 
perfons,and  ^H  Pcrfons,  Goods,  and  Merchandizes  whatfoevcr  coming  or 
Sff  intotoy  ™ported  into  any  Port  or  Place  within  Great  Brttaia^  or  the 
plice  in       Ifles  of  Gufrnfey^  J^f^f^  Aldemey^  Sarij  or  Mann^  bom  any 
Great  Bri-  Place  from  whence  His  Majefty,  His  Heirs  or  SucceflbiB,  by 
f^!&c^"an^  with  the  Advice  of  His  or  Their  Privy  CouncH,  ftdl 
from  any     judge  it  probable  that  the  Plague  or  other  infedlious  Difcafe 
place  from  or  Diftemper  which  His  Majefty,  with  the  Advice  of  His 
Makfty      P"^y  Council,  ihall  from  Time  to  Time  declare  to  be  of  the 
flMlfjudge  Nature  of  the  Plague,  may  be  brought,  (hall  be  liable  and 
the  plague  obliged  to  make  their  Quarantine  in  fuch  Place  and  Pbces, 
Htwrfit,     ^^^  ^^^  Time  and  in  fuch  Manner  as  (hall  from  Time  to 
ihall  per.     Time  be  diredled  by  His  Majefty,  His  Heirs  or  Succeflbn, 
fomi  qaa-    by  His  or  Their  Order  or  Orders  in  Council,  and  notified 
SaUbe di-  ^7  Proclamation,  or  publi(hed  in  the  London  GasutU^  and 
reded  by    that  until  fuch  Ships,  VefTels,  Perfons,  Goods,  and  Mer- 
*"*  ^*j*^^"   chandizes  (hall  have  rcfpeftively  performed,  and  (hall  be 
inconnci?  ^"^7   difcharged   from   fuch  Quarantine,  no  fuch  Ferfon, 
Goods,  or  Merchandizes,  or  any  of  them,  (kail  come  or  be 
brought  on  Shore,  or  go  or  be  put  on  board  ^y  other  Ship 
or  Veflel  in  any  Place  within  His  Majefty's  Dominions,  oo- 
lefs  in  fuch  Manner,  and  in  fuch  Cafes,  and  by  fuch  Licenai 
as  (hall  be  dire£^ed  or  permitted  by  fuch  Order  or  Ofden 
made  by  His  Majefty,  His  Heirs  or  Succeflbrs,  in  Council  ai 
aforefaid ;  and  that  all  fuch  Ships  and  Vcflels,  and  the  Per- 
fons or  Goods  coming  or  imported  in,  or  going  or  being  pot 
on  board  the  fame,  and  all  Ships,  Veffels,  Boats,  and  Peifooi 
receiving  any  Goods  or  Perfons  out  of  the  fame,  (hall  be 
fubje£l  to  luch  Orders,  Rules,  and  DireAions  concenufig 
Quarantine,  and  the  Prevention  of  Infedion,  as  (hall  be 
made  by  His  Majefty,  His  Heirs  and  Succeflbrs,  by  and  witb 
the  Advice  of  His  Privy  Council,  aAd  notified  by  His  Rof>l 
Proclamation,  or  publiftied  in  the  London  Gatftie, 
^ffdson        II I  That  if  the  Plague,  or  other  infcdious  Difeafcor 
board  •       Diftemper  as  aforefaid,  fiiall  appear  on  board  any  Ship  or 
which  the    VeiTcl  within  the  Sinights  of  Gibraltar^  the  Mafter,  Com- 
J^r^"  mander,  or  other  Perfon  having  Charge  thereof,  fliall  imii»- 
wu^n  the  diately  proceed  to  fome  one  of  the  Foreign  Lazarets,  and 
StNights  of  there  perform  Qu  arantiiKi  until  fuch  Time  as  the  Land  Ur 


K^  LVUU  OF  STATUTES.  Cciu 

earet,  to  be  ertStcd  as  aforeraid,  (hall,  by  His  Majefty,  His  ^*^-  "<• 
Heirs  or  Succeflbrs,  by  and  with  the  Advice  of  His  or  their  J Jj^®*,^** 
Privy  Council,  and  by  Order  of  the  fame  notified  bv  Procla-  — plaoui. 
xnation,  or  publiflied  in  the  London  Gazette^  have  oeen  de«  Glbralttr 
dared  to  be  fit  for  the  due  Performance  of  Quarantine  there-  or  without, 
in;  but  if  fuch- Plague,  or  other  fuch  infedious  Difcafe  or^I^^^^J^g 
Diftemper  as  aforefaid,  (hall  appear  on  board  any  Ship  or  be  fit  for 
Vcflcl  without  the  Streigbts  of  Gibraltar^  then  the  Maftcr,  the  per- 
Commander,  or  other  Perfon  having  the  Charge  or  Com-  J^f^J^JS^ 
mand  thereof,  (hall  (unlefs  fuch  Land  Lazaret  (hall  have 
been  fo  declared  to  be  fit  for  the  due  performance  of  Qua- 
rantine therein)   immediately  proceed  to  the  Harbour  of 
faint  Helenas  Pool^  between  the  Iflands  of  Saint  Hekn^s  Tean 
and  North  tVithei,  being  Two  of  the  Iflands  commonly  called 
TZr  I/lands  of  Sallys  or  to  fuch  other  Place  as  His  Majefty, 
His  Heirs  or  Succeflbrs,  by  and  with  the  Advice  of  His  or 
Their  Privy  Council,  fliall  from  Time  to  Time  dXxtQ,  and 
:q>point,  where,  being  arrived,  he  (hall  make  known  his  Cafe 
to  fome  Officer  of  the  Cuftoms  there,  who  (hall  immediately 
acquaint  the  Governor,  Deputy  Governor,  or  other  Principal 
Magiftrate  thereof,  and.alfo  fome  Cuftdm  Houfe  Officer  of 
fome  Port  of  England  near  thereunto ;  and  the  faid  Cuftom 
Houfe  Officer  of  fuch  near  Port  in  England  (hall,  with  all 
poflibl^  Speed,  fend  Intelligence  thereof  to  the  Commiffion* 
crs  of  the  Cuftoms  in  the  rort  of  London;  and  the  faid  Go- 
▼emor.  Deputy  Governor,  or  other  Principal  Magiftrate^ 
(hall  in  like  Manner,  with  all  poffible  Speed,  fend  Intelli- 
gence thereof  to  One  of  His  Majefty's  Principal  Secretaries 
of  State,  to  the  End  that  fuch  Mealures  may  be  taken  for 
the  Comfort  and  Support  of  the  Crew  and  Paflcngers  on 
board  fuch  Ship  fo  infcAed,  and  fuch  Precautions  ufed  to 
prevent  the  (jpreading  of  the  Infedlion,  as  the  Ca(e  (hall  re- 

?uire ;  and  the  faid%hip  or  Vefiel  (hall  there  remain  until 
[is  Majefty's  Pleafure  be  knoivn  \  nor  (hall  any  of  the  Crew 
or  Paflengers  on  board  thereof  go  on  Shore:  But  in  cafe  the 
faid  Mafter,  Commander,  or  other  Perfon  having  Charge  of 
the  faid  Ship  or  VeiTel  fo  infeded,  (hall  not  be  able  to  make 
the  faid  Iflands  of  Scilly  or  other  Place  fo  appointed  by  His 
Majefty  as  aforefaid,  or  (hall  be  forced  by  Strefs  of  Weather, 
or  otherwife,  to  go  up  either  of  the  Channels,  it  (hall  not  be 
lawful  for  him  to  enter  with  fuch  Ship  or  Vefiel  into  any  Port, 
but  he  ihall  remain  in  fome  open  Road  till  he  receives  Di« 
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010.  III.'* ,  re£lions  by  fome  Order  of  the  Privy  Coancil,  and  he  dull 

30,4o,c.8c>.ufe  every  neccflary  Means  in  his  Pov^er  to  prevent  an?  of 

i^Aou*.  1^*8  Ship's  Company  or  Paffengers  from  going  out  6f  his  Snip, 

and  to  avoid  all  Intercourfe  with  other  Ships,  Veffcb,  ot 

Perfons ;  and  fuch  Ship's  Company  or  Paflengers  fliall,  until 

fuch  Maftcr,  Commander,  or  other  Perfon  (haU  have  rcccitcd 

fuch  Directions,  remain  in  fuch  Ship,  and  (hall  avoid  all  lo^ 

Mtften  of  tercourfc  with  other  Ships,  VcfTels,  or  Perfons ;  and  the  (aid 

Jff^l^'jjf^';  Mafter  or  any  other  Perfon  on  board  fuch  Ship  or  Veflil  as 

herein, (hall  aforefaid,  who  fhall  be  difobedient  herein,  (hall  be  adjudged 

fttffcrdcmth.  guilty  of  Felony,  and  fliall  fuflFer  Death  as  in  Cafes  of  Felony, 

without  Benefit  of  Clergy. 
Maftenof       12,  That  cvery  Commander,  Mafter,  or  other  Perfon 
jfcfleli        having  the  Charge  of  any  Ship  or  Vcflcl  liable  to  the  Pcr- 
JSrf^.     fonnance  of  Quarantine,  (hall  be  and  is  hereby  required, 
anceofqua-  from  and  after  tKe  Firft  Day  of  OBcher  One  thou£md  eight 
rantinc,      hundred,  at  all  Times  when  fuch  Ship  or  Veffcl  (hall  meet 
Shcr^^f-   ^"^  ^"^y  other  Ship  or  Veflel  ot  Sea,  or  (hall  be  within  Poor 
felt  at  fca,    Leagues  of  the  Coaft  of  Great  Britain  or  Ireland^  ot  the  Wcs 
or  bcine      q{  Guemfey^  J^Kpy^  Alder fie^y  Sarij  or  Mann^  to  hoift  a  Sig- 
rucrof  the  nai  to  denote  that  his  Ship  or  VelTel  is  liable  to  the  Pcrfonn- 
coaft  of       ance  of  Quarantine,  which  Signal  (hall  be  in  the  Day  Time, 
Great  Bri-  if  the  faid  Ship  or  Veffel  fliall  have  a  clean  Bill  of  Health,  a 
uid  ^'*'     large  Yellow  Flag  of  Six  Breadths  of  Bunting  at  the  Main 
Oucrnfcy,    Topmaft  Head  ;  and  if  fuch  Ship  or  Veflel  fliall  not  hafc  t 
&c.  to  hoift  clean  Bill  of  Health,  then  a  like  Yellow  Flag,  with  a  drctu 
oif  ^nalty  ^^^  ^ark  or  Ball  entirely  Black  thereon,  whofe  Diameter 
of  aool       (hall  be  equal  to  Two  Breadths  of  Bunting,  and  in  the  Nigtit 
Time  the  Signal  (hall,  in  both  Cafes,  be  a  large  Signal  Lao^ 
tern,  fuch  as  is  commonly  ufed  on  board  His  Majefty's  Shipi 
of  War,  witli  a  Light  at  the  famd  Maft  Head,  and  fuch  Com- 
mander, Mafter,  or  other  Perfon  (hall  keep  fuch  Signals  rc- 
fpeftively,  as  the  Cafe  (hall  be,  hoifted  during  fuCh  Time  af 
the  Ship  or  Veflel  fliall  continue  within  Sight  of  fudi  odier 
Ship  or  Veflel,  or  within  Four  Leagues  of  the  faid  Coafis  0^ 
Iflands,  and  while  fo  in  3ight  or  within  fuch  Diftance,  undl 
fuch  Ship  or  Veflel  (hall  have  arrived  at  the  Port  or'Hacc 
where  it  is  to  perform  Quarantine,  anci  until  it  (hall  haie 
been  legally  difcharged  from  the  Performance  of  QuarantinCi 
on  Failure  whereof  fuch  Commander,  Mafter,  or  other  Pef* 
fun  having  Charge  of  fuch  Ship  or  Veflel  fo  liable  to  tb^ 
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Performance  of  Quarantine  fliall  forfeit  and  pay,  for  every  «bo*  m. 
Uch  Offence,  the  Sum  of  Two  hundred  Pounds.  iV^ct^ 

13,  That  if  any  Matter,  Commander,  or  other  Perfon  ^,i.aoui. 
kafing  the  Charge  or  Command  of  any  Ship  or  VeiTel,  not  pcazltj  of 
iable  to  the  Performance  of  Quarantine,  {ball  hoift  fuch  50!*  o^ 
Fellow  Flag,  whereby  other  Ships  may  be  put  to  the  Incon*  "^U  nol 
renicnce  of  changing  their  Courfe,  fuch  Matter,  Command-  uable  to 
•Tf  or  other  Perfon  as  aforefaid,  ihall  forfeit  and  pay  the  cinarantiiie 
Sum  of  Fifty  Pounds.  Sow^iUg, 

14,  That  in  cafe  any  Pilot  fliall  bring  or  condu£l,  orll^^^^^* 
nuife  to  he  brought  and  conducted,  any  Ship  or  Veflel  liable  auaing 

to  the  Performance  of  Quarantine,  into  any  Place  which  is  nefleU 
not,  or  which  (hall  not  be  fpecially  appointed  for  the  Recep-  ^^^ 
tion  of  Ships  and  VefTels  fo  liable  to  the  Performance  of  ^co  places 

Suarantine,  unlefs  compelled  by  Strefs  of  Weather,  adyerfe  not  ap- 
^nds,  or  Accidents  of  the  Seas,  fuch  Pilot  (hall,  for  each  Jjjf^^^j^ 
and  every  fuch  Offence,  forfeit  and  pay  the  Sum  of  One 
hundred  rounds.  ' 

15,  And,  to  the  End  that  it  may  be  the  better  known 
whether  any  Ship  or  Veffel  be  adually  infe£led  with  the 
Plague,  or  other  infefbious  Difeafe  or  Diftemper  as  afore« 
Eud,  or  whether  fuch  Ship  or  Veffel,  or  the  Mariners  or    " 
Pafiengers  coming,  or  the  Cargo  imported  in  the  fame,  are 

liable  to  any  Orders  touching  Quarantine :  Be  it  further  en-  ^j^J^'JJff 
a^ed.  That  when  any  Country  or  Place  (hall  be  infe£ted  be  infeacd 
with  the  Plague,  or  other  fuch  infedUous  Difeafe  or  Dittemper  with  the 
as  aforefaid,  or  when  any  Order  or  Orders  (hall  be  made  by  ^If^^l^ 
IBs  Majetty  in  Council  concerning  Quarantine,  and  the  Pre-  order  (haU 
Tention  of  Infe£tion  as  aforefaid,  then  and  in  fuch  Cafe,  as  ^5  m^c  hj 
often  as  any  Ship  or  Veffel  (hall  attempt  to  enter  into  any  ^"n^^tnj 
Fort  or  Place  in  Great  Britain^ '  or  of  the  Ifles  of  Cucrnfey^  quarantine, 

2*irfeji  jilJerney,  Sari,  or  Mann,  whether  fuch  Port  &all  the  perfon 
avc  been  appointed  for^  tlie  Performance  of  Quarantine  or  J^fc^"** 
not,  the  Principal  Officer  of  His  Majetty's  Cuftoms  in  fuch  performed 
Port  or  Place,  or  fuch  Perfon  as  (hall  be  authorized  to  ^e  aj tJj«P*««» 
Quarantine  dulv  performed,  (hall  go  off,  or  caufe  fome  other  ^^j  ^^^ 
Perfon  to  be  by  him  appointed  for  that  Purpofe  to  go  off,  tain  qnef- 
to  fuch  Ship  or  Veffel,  and  fuch  Officer  or  other  Per(bn*«»on»  of  ^c 
authorized  to  fee  Quarantine  performed  as  aforefaid,  or  the  ^cr"vcf- 
Perfon  fo  by  him  appointed  for  tl^t  Purpofe,  (hall,  at  a  con-  fci»  who, 
▼enient  Dittance  from  fuch  Ship  or  Veffel,  demand  of  the  JP'^J^^^C*' 
Commander,  Matter,  or  other  Perfon  having  Charge  of  fuch  ^^  ^ 
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0B».  III.     Ship  or  Veflel,  and  fuch  Commander,  Matter,  or  oAer  Poi 
39,40,c.8o.fQji  having  Charge  of  fuch  Ship  or  Veflcl  (hall,  upon  fodi 
^fLAGVK.  Demand,  give  a  true  Anfwer  in  Wriring  or  otherwife,  lod 
'  upon  Oath  or  not  upon  Oath,  according  as  he  (hall  bf  fiidi 
Officer  or  other  Perfon  be  required,  to  all  fuch  Queftioni 
and  Interrogatories  as  (hall  be  put  to  him,  by  virtue  and  in 
purfuance  of  fuch  Regulations  and  Direflions  as  His  Mft* 
jefty,  by  Order  in  Council,  (hall  be  pleafed  to  prefcribei 
and  in  cafe  fuch  Commander,  Ma(ter,  or  other  Perfon  haf« 
ing  Charge  of  fuch  Ship  or  Veflel  (hall,  upon  fuch  Demand 
made  as  aforefaid,  refufe  to  make  a  true  Difcovery  in  any  of 
the  Particulars  concerning  which  he  (hall  be  interrogated  in 
Manner  aforefaid,  fuch  Commander,  Mailer,  or  other  Per- 
fon having  Charge  of  fuch  Ship  or  Veifel,  for  every  fudi 
Offence  Siall  forfeit  and  pay  the  Sum  of  Two  huqdted 
Founds. 
If  itflisU         J  5^  That  in  cafe  it  (hall  app^r  upon  fuch  Exambadoq 
^^y      or  otherwife,  that  fuch  Ship  or  Vcffcl  is  under  fuch  Or* 
£ch  vef-     cnmftances  as  (hall  render  it  liable  to  perform  ^laiandnei 
Id  b  liable  and  tha^  the  ^^^t  where  it  fo  arrives  is  not  the  Port  ^erc 
Mtfto^tp  it  ought  fo  to  perform  Quarantine,  in  fuch  Cafe  it  (hall  and 
the  officer^  may  be  lawful  to  and  tor  the  Officers  of  any  of  His  M^ 
of  anylhh)  jcfty^s  Ships  of  War,  or  any  of  His  Majcfty's  Forts  or  Gtrr 
SttuTim.^*  rifons,  and  all  other  His  Majcfty's  Officers  whom  it  may 
pel  it  to  ff>  concern,  upon  Notice  thereof  given  to  them,  or  any  of  ibm  . 
totheap.    refpe£tively,  and  to  and  for  any  other  Perfon  or  Perfimi 
pU^         whom  they  fli^l  call  to  their  Aid  and  A(Bftances  and  fuch 
Officers  and  other  Perfons  are  hei'eby  required  to  oblige  fudi 
Ship  or  Veifel  to  go  and  repair  to  fuch  Place  as  haUi  been 
or  mall  be  appointed  for  Performance  of  Quarantine,  and  to 
ufe  all  necefiary  Means  for  that  Purpofe,  either  by  firing  of 
Guns  upon  fuch  Ship  or  VefTel,  or  by  any  other  SSnd  of 
Maflertof   neceffary  Force  whatfoever ;  and  in  cale  any  fuch  Ship  or 

f^/perl  Other  infedious  Difeafe  or  Diftemper  as  aforefaid,  or  (hall 
foDs  on  have  any  Perfon  on  board  aAually  infeded,  and  the  Com- 
*^dSS.  "?*"^^^»  Matter,  or  other  Perfon  having  Charge  of  fuch  SMp 
or  Veflel  (hall  conceal  the  fame,  fuch  Commander,  Bilafter, 
or  other  Perfon  having  Charge  of  fuch  Ship  or  VdTd,  (ball 
be  adjudged  guilty  of  Felony,  and  (hall  fuffer  Death  as  ii^ 
Cafes  of  Felony,  without  Benefit  of  Clergy. 
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<7yTHAT  every  Mafter»  Commander,  or  other  Perfon  c^o*  itf- 
hinriDg  Charge  of  any  Ship  or  Vcffcl  which  (hall  be  ordered  ^l[f^*^^ 
to  perform  Quarantine  as  aforefaid,  (halt  forthwith,  after  his  —PLAouf. 
Amval  at  the  t'lace  appointed  for  the  Performance  of  bis  bui  of 
(^nrantioe,  deliver  on  Demand  to  the  Chief  Officer  appoint-  health  to 
sd  to  fee  Quarantuie  Duty  performed  there,  or  Perfon  aft-  J^Jj^^JSlf 
iog  for  him,  and  which  Officer  or  Perfon  is  hereby  reauired  cct^Sm.  * 
to  make  fuch  Demand,  fuch  Bill  of  Health  and  Maniieft  as  oDpcmltjr 
he  fliall  have  received  from  any  Britj/b  Conful  during  his  ^SooL 
Voyage^  together  with  his  Lo^  Book  and  Journal,  under 
Elm  of  forfeiting  the  Sum  of  Five  hundred  Founds  if  he 
Dull  wilfully  refufe  and  ncglcA  fo  to  do. 

i8.  That  every  Mafter,  Commander,  or  other  Perfon  ManifeA  to 
having  the  Charge  or  Command  of  any  Ship  or  Vcffcl  liable  ^  ^^^' 
to  penbrm  Quarantine,  (hall  deliver  to  the  Conful  or  other  qonfd: 
Benon  a^ing  as  fuch,  and  where  there  is  none  fuch  refiding 
there,  then  to  Two  known^  Britj/b  Merchants  at  the  Port 
at  which  he  fliall  take  on  board  any  Articles,  a  Lift,  Sche-  if  there  be 
4ttle,  or  Manifeft,  retaining  One  or  more  true  Copies  thereof  JjJ^^n  to  nl'o 
in  his  own  Poffi^ffion,  of  all  fuch  Articles  of  every  Defcrip-  Britlfh 
BoOf  whether  brought  as  Baggage,  Prefents,  or  otherwile,  meicluDta. 
and  of  all  Packets,  Parcels,  or  Letters,  which  Lift,  Schedule, 
or  Manifeft,  fliall  by  him  be  verified  on  Oath,  and  fubfcribed 
before  the  JBriti/b  Conful,  or  other  Perfon  or  Merchants  as 
aforeiaid,  who  fliall  atteft  the  fame  by  fubfcribing  his  or 
their  Name  or  Names  thereto ;  and  fuch  Britijb  Conful,  or 
other  Perfon  or  Merchants  as  aforefaid,  fliall'  tranfmit  the 
(aid  Lift,  Schedule,  or  Manifeft  fo  figned  by  him  or  then), 
as  the  Cafe  may  be,  to  the  Qommiffioners  of  the  Cuftoms  in 
the  Port  of  London^  for  their  Information  ;  and  the  faid 
Mafter,  Commander,  or  other  Perfon  as  aforefaid,  on  his  ihtiv  dutj. 
Arrival  in  this  K^gdom,  fliall  declare  upon  Oath  before  the 
Colle£lor  or  Principal  Officer  of  the  Cuftoms  at  the  Port 
where  he  fliall  arrive,  or  at  the  Port  neareft  thereto,  that  he 
has  not  received  any  Goods,  Packages,  or  Articles  what- 
ever on  board,  either  as  Baggage,  Prefents,  or  otherwife, 
nor  any  Letter  or  Packets,   or   Parcels   of  Letters,   but 
fuch  as  are  fpecified  in  fuch  Lifts,  Schedules,  or  Manifcfts; 
and  in  cafe  the  Mafter,  Commander,  or  other  Perfon  as  Penalty  on 
aforefaid,  fliall  not,  on  Demand  by  fuch  Collcftor  or  Princi-  ")^"  ""*' 
pal  Officer  of  the  Cuftoms,  produce  all  or  any  of  the  Articles  |ji  fad!  u. 
fo  fpecified  in  fuch  Lifts,  Schedules,  or  Manifcfts  as  afore-  tido. 
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^*^'  "''«n  ^^'^'  ^  '"^^^  ^^  appear  that  the  fame  hare  been  mufoiddly 

JoltclT      ^^»  dcftroyed,  or  confumed,  fiich  Mafter,  GommaiUier,  or 

— fLAGUB.  other  Perfon,  (hall  forfeit  and  pay^  for  every  ftieh  Drfaulti 

a  Sum  not  exceeding  the  Sum  of  Five  bondred.Poonds  nor 

Penalty  on  Icfs  than  the  Sum  of  One  hundred  Pounds ;  and  if  any  fitiw 

F^|^>^       fon  (hall  land  or  unihip,  or  {hall  move,  in  order  ttf  the  laod- 

f!^!^Si^  ^>%  ^^  unibipping  thereof,  any  Goods,  Wares,  or  Meitkod- 

wf  Brtkle*  ize,  or  any  fmall  Articles  brought  as  Baggage,  Prefena^  or 

£^"dTcii  ^^l^c'^>'^»  ®^  *°y  Letters  or  Packets,  or  Paroeb  of  Loten 

Tcfiela."      whatever  from  on  board  fuch  Ship  or  Vefiel,  or  fbail  itcdfe 

the  fame  after  they  have  been  fo  landed  or  onfliippe^  k 

ihall  forfeit  and  pay  a  Sum  sot  exceeding  tiie  Sum  of  Rfe 

hundred  Pounds,  nor  lefs  than  the  Sum  of  OnekanM 

Pounds.        ^ 

MaOen  19,  That  if  any  Commander,  Mafter,  or  dther  FerfM 

?uffcrS^**'  having  Charge  of  any  Ship  or  Vefel  liable  to  perform  Qm- 

pcrfm^to    rantxi^e,  and  having  Notice  that  fuch  Ship  orVeftliiib 

^nk  Teielt,  liable,  fhall  himfelf  quit,  or  (halt  knowingly  permk  or  Mb 

^Im^JT^'  any  Seaman  or  Piffcnger  coming  in  fuch  Ship  or  Vcflfel  to 

pcHonaed.  V^^^  f^^h  Ship  or  VetTel,  by  gotng  on  Shore,  ot  by  goiag  oo 

board  any  other  Ship,  Boat  or  Veflel,  before  fuch  Qumntifls 

fhall  be  tully  performed,  unlefe  ia  fuch  Cafes,  and  by  fbdl 

proper  Licence  as  (ha)l  be  direded  and  granted  by  and  by 

virtue  of  fuch  Order  or  Orders  made  or  to  be  adade  coaoenw 

ing  Quarantine,  and  the  Prevention  of  InfefHon  as  afoftTsid} 

or  in  cafe  any  Commander,  Mafter,  or  other  Perfen  hariog 

Charge  of  fuck  Ship  or  Veflel,  (hall  not,  within  aiconvenxM 

Time  after  due  Notice  given  for  that  Purpofe,  oaufe  iudi 

Ship  or  Veflel,  and  the  Lading  thereof,  to  be  oonveyed  into 

the  Place  or  Places  appointed  for  fuch  Ship,  Veffd,  awl 

Lading,  to  perform  their  Quarantine  refpefbivcly  ;  then  and 

in  every  fuch  Cafe  every  fuch  Maiter,  Comn^andor,  or  odicr 

Perfon  as  aforefaid,  for  every  fuch  Ofience  ihall  forfeit  and 

Pcrfont       pjy  ^g  Sum  of  Five  hundred  Pounds  j  and  if  any  Pcrfoa 

?ach  vc^clt  fball  fo  quit  fuch  Ship  or  Veflel  by  going  on  Shore,  or  by 

may  be       going  On  board  any  other  Ship  or  Veflel  contrary  to  the  trv 

toT^^rn^   Meaning  of  this  Aa,  it  fhall  and  may  be  lawful  for  ail  Per- 

on  U«rA     fons  whatfoever,  by  any  Kind  of  necefiary  Force,  to  compd 

fuch  Perfon  to  return  on  Board  fuch  Ship  or  Veflel }  and 

every  fuch  Perfon  fo  quitting  fuch  Ship  or  Veflel  fliall,  Ac 

every  fuch  OtTence,  fuflcr  Imprifonment  for  the  Space  of 
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is  months,  and  (ball  alfo  forfeit  and  pay  the  Sum  of  Two  gxo;  uu 
undred  Pounds.  39,4o,c8o, 

ao.  That  when  any  Ship  or  Veffel  which  has  performed  I^i'tAom. 
kiarantine  in  any  Foreign  Lazaret,  fiiall  arrive  in  any  of  ^i,^,^ 
le  Torts  of  Gr^o/  Britain,  or  the  Ifles  of  Guernfey,  Jerfeyf  ▼efleiar- 
VJerney,  Sark,  or  Man,  with  a  clean  Bill  of  Health,  no  '^^  with 
voods  or  Merchandize  liable  to  retain  the  Infe£tion  of  the  ^f  heluth, 
lague,  or  other  infediious  Difeafe  or  Diftemper  as  afore-  the  nufter^ 
lid,  (ball  be  permitted  to  be  landed  or  unfhipped,  unloaded  ^^  ^^ 
r  moved,  in  order  to  be  landed  out  of  fuch  Ship  or  Veflcl,  Jhcrcot&c, 
at  th^  Mafter,  Commander,  or  other  Perfon  having  the 
harge  or  Command  of  fuch  Ship  or  Veflel  (hall,  imme- 
iately  upon  his  Arrival,  give  Notice  thereof,  and  of  the 
bntents  of  his  Lifts,  Schedules,  or  Manifefts  as  aforefaid^ 
id  of  the  Foreign  Port  in  which  fuch  Ship  or  Veflel  hath 
nrformed  Quarantine,  to  the  Principal  Officer  of  His  Ma- 
tty's Cuftoms  at  the  Port  where  he  (hall  arrive,  or  at  the 
art  neareft  thereto,  in  order  that  the  fame  may  be  forth- 
tch  laid  before  His  Majefty's  Privy  Council ;  and  if  the  penalty  of 
[after^  Commander,  or  other  Perfon  as  aforefaid,  or  any  aool.  for^ 
nrfon  whatfoever,  (hall  land,  or  (hall  un(hip,  unload,  or  j^*'*^ 
ovc,  in  order  to  land  any  Gkxxis  or  Merchandize  out  of  ^^J,J^. 
e  faid  Ship  or  Ve(rel,  before  an  Order  of  His  Majefty's  der  of 
try  CouncU  (hall  be  made,  giving  Dire£^ions  therein,  or  couodl  it 
hcrwife  than  (hall  be  dircfted  in  the  faid  Order,  every  ™J;;*? 
ch  Perfon  (hall,  for  every  fuch  Ofience,  forfeit  and  pay  thereto, 
e  Sum  of  Two  hundred  Pounds. 

21,  And  whereas  Difobedience  or  refra£iory  Behaviour  Officers 
Perfons  under  Quarantine,  may  be  attended  with  very  "J^di^*^** 
cat  Danger  to  His  Majefty's  Subjefts j  be  it  further  en- aSdwU^ 
Jbed,  That  all  Perfons  liable  to  perform  Quarantine,  whe*  aid. 
er  in  Ships  or  in  a  Lazaret,  or  elfewhere,  (hall  be  fubje£b, 
iring  the  faid  Quarantine,  to  fuch  Orders  as  they  (hall 
ceive  from  the  proper  Officers  authorized  to  dire£b  and 
iperintend  the  due  Performance  thereof  ^  and  the  faid  Offi- 
irs  are   hereby  empowered  and  required  to  enforce  all 
eceflary  Obedience  to  the  faid  Orders ;  and  in  cafe  of  Ne- 
rfiity  to  call  in  others  to  their  Affiftance ;  and  all  Perfons 
»  called  in  are  hereby  required  to  affift  accordingly ;  and 
ich  Officers  (hall,  and  they  are  hereby  required  to  affift 
:cordirgl/ ;  ^and  fuch  Officers  (hall,  and  they  are  hereby 
npoweieJ  and  required  to  compel  all  Perfons  obliged  to 

hi.  lu  o 
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nio.  III.     perform  Quarantine  as  afore(aid»  to  repair  and  to  canfe  al 
^i9»4o,c.8o.  Goods  and  Merchandizes  comprized  within  any  fucfa  (Men 
I^PLAo*Dt.  made  or  to  be  made  as  aforeiaidy  to  be  convei^d  to  the  Cud 
Lazaret  or  other  Place  duly  appointed  in  that  Behalfy  in  taA 
Manner,  and  according  to  fuch  Diredions  as  (hall  be  made  bf 
If  uif  per-  Order  of  His  M.ije(^y  in  Council  as  aforefaid ;  and  if  any  Fo- 
^^^a\  .  '^n  obliged  to  perform  Quarantine  as  aforefaid  (hall  wiifnllf 
"y^o^nfpi^r  rcfufe  or  neglcdt  to  repair  within  convenient  Time,  after  die 
to  the  place  Notice  for  that  Purpofe  given  to  him  or  her  by  die  proper 
^PP^^^    Officer  to  the  faid  Lazaret,  or  other  Place  duly  appoiMl 
flialle^apc, f^r  him  or  hcTi  or  having  been  placed  in  the  laid  Lazaoret or 
he  (hall  be  other  Place  flia)l  efcape,  or  attempt  to  efcape  out  of  die 
compelled    f^,^^  before  Quarantine  duly  performed,  it  fhall  and  maf  be 
and^elr^    lawful  to  and  ior  the  Watchmen  and  other  Perfons  aptKust- 
perfen  re-    ed  to  fee  Quarantine  performed,  and  they  are  bereoj  re- 
fufing  to     qu'ifedy  by  fucli  neceilary  Force  as  the  Cafe  (hall  require,  to 
cfcapinj^'^    compel  every  fuch  Perfon  (b  refafing  or  neglecting  as  afoie- 
ftiallfuffer  faid,  and  crery  fuch  Perfon  ib  efca'ping  or  attempting  to 
dadL         efcape  as  aforelaid,  to  repair  or  return  into  fudi  Lazaret  or 
other  Place  fo  appointed  for  htm  or  her  as  aforefaid  $  aad 
every  Perfon  fo  reiufmg  or  neffle&ing  to  repair,  within  coo* 
venient  Time  after  fuch  Notice  as  aforefaid,  into  the  bii 
Lazaret  or  other  Place,  and  alfo  every  Perfon  a£lually  eicap- 
ing  as  aforefaid,  fhall  be  adjudged  guility  of  Felon?,  and 
fuller  Death  as  in  Cafes  of  Felony,  without  Benefit  of  Qergy. 
oiicert  of       22,  That  if  any  Officer  of  His  Majefty*s  Cuftoms,  or  any 
t^^"^'c.    ^*^^^'  Officer  or  Perfon  whatfocver  to  whiom  it  doth  or  fliaU 
for  breach   appertain  to  execute  any  Order  or  Orders  nuule  or  to  be 
or  negleA   made  concerning  Quarantine,  or  the  Prevention  of  lofec- 
foH^k  their  ^^^">  ^"^  notified  as  aforefaid,  or  to  fee  the  dune  put  it 
office,  and   Execution,  (hall  be  guilty  of  any  wilful  Breach  or  N^gkft 
xool.;and  of  Duty  in  that  Behalf,  every  fucb  Officer  amd  Perfimfe 
defcrt  ir  *"  offending  (hall  forfeit  fuch  Office  or  Employment  as  he  msr 
gi^e  falfe    be  poilcfied  of,  and  fhall  become  from  thenceforth  incapable 
certificates,  to  hold  or  enjoy  the  fame,  or  to  take  a  new  Grant  tbaeof, 

fuffcr  d^lh.  ^"'^  ^^y  ^^^^  Officer  and  Perfon  (hall  forfeit  and  py  the 
Sum  of  One  hundred  Pounds;  and  if  any  fuch  (Mm or 
Perfon  (hall  defert  from  his  Duty  when  employed  as  afixt- 
faid,  or  (hall  knowingly  and  willingly  permit  any  Feribir 
Ship,  Veflel,  Goods,  or  Merchandize,  to  depart  or  be  coa- 
veyed  out  of  the  faid  Lazaret,  Ship,  or  other  Place,  as  afert' 
faid,  unlefs  by  Permiffion  uq^er  an  Order  of  His  Majdtfi 
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'  and  with  the  Advice  of  His  Privy  Council,  or  if  any  °'®'  "^^^ 
srfon  hereby  authdrizcd  and  directed  to  give  a  Certificate  poltc«^ 
'  a  Ship  having  duly  performed  Quarantine  or  Airingi  (hall  ^rLAooB. 
lowingly  give  a  falfe  Certificate  thereof,  every  fuch  Offi- 
rr  and  Perfon  fo  ofiending  (hall  be  deemed  guilty  of  Fe- 
oy,  and  fuffer  Death  as  in  Cafes  of  Felonv,  without  Benefit  Pentlti  for 
:  Qergy ;  and  if  any  fuch  Officer  or  Per(on  (hall  knowing.  JJJJ^^T 
'  and  wilfully  damage  any  Goods  performing  Quarantine  g^S§^» 
nder  his  Diredtion^  he  (hall  be  liable  to  pay  Treble  Da-  formiD^ 
\atgt9  and  full  Cofts  of  Suit  to  the  Owner  of  the  fame.         quarantme. 
23»  That  if  any  Perfon  not  infc£ied  with  the  Plague,  or  iftnyfiniiid 
her  infcftious  Difcafe  or   Diftemper  as  aforefaid,  norj^^^ 
ible  to  perform  Quarantine,  (hall  enter  the  faid  Lazaret  or  xaret,  he 
Place  fo  appointed  as  aforefaid,  whilft  any  Perfon  or  ^^  p^^- 


nrfons  infe^ied  with  the  Plague,  or  being  under  Quaran-  J^^*!*' 
iCy  (hall  be  therein,  and  (haul  return  or  attempt  to  return  andifh*e 
om  thence,  unlefs  in  fuch  Cafes  and  by  fuch  Licence  as  efcape,  he 
all  be  direacd  and  granted  by  virtue  of  fuch  Order  or  S^ftK"^*"' 
rders  of  His  Majefty  in  Council  as  aforefaid,  it  (hall  and 
aj  be  lawful  to  and  for  the  Watchmen  or  other  Perfons 
ipointed  to  guard  or  fecure  the  faid  Lazaret  or  other  Place 
»  appointed  as  aforefaid,  by  fuch  neceflarv  Force  as  the 
afe  fliall  require,  to  compel  fuch  Perfon  (o  returning  or 
tempting  to  return,  to  repair  into  the  faid  Lazaret  or  other 
lace  fo  appointed  as  aforefaid,  there  to  continue  and  per* 
irm  Qiiarantine ;  and  in  cafe  fuch  Perfon  (hall  a£luaUy 
'cape  out  of  the  faid  Lazaret  or  other  Place  where  he  or 
ic  (hall  be  fo  placed  for  Performance  of  Quarantine,  before 
e  or  (he  (hall  have  fully  performed  the  fame,  he  or  (he  (hall 
e  adjudged  guilty  of  Felony,  and  (hall  fuffer  Death  as  in 
raies  of  Felony,  without  Benefit  of  Clergy. 

24,  And  whereas  certain  Sorts  of  Goods  and  Merch^ind-  Ooodf^ 
set  arc  more  efpecially  liable  to  retain  Infedlion,  and  may  ^^^^1" 
e  brought  from  Places  infedled  into  other  Countrie$,  and  order.in 
rom  thence  imported  into  His  Majefty's  Dominions  in  Ships  ^bncil  at 
I0C  obliged  to  perform  puarantinCf  be  it  enacted,  That  all  ^^n^^^^^ 
och  Goods  and  Merchandizes  as  (hall  be  particularly  fpeci-  don,  (haU 
led  for  that  Purpofe  in  any  Order  or  Orders  of  His  Majefty  be  Ua)}le  to 
Q  Council,  made  or  to  be  made  concerning  Quarantine,  s^nd  a^*^<^^^ 
be  Prevention  of  Infe£lion  as  aforefaid,  which  (hall  be  im- 
lorted  into  any  of  His  Majelty's  DomiYiions  ftom  any  Fo- 
eign  Country  or  Place  in  any  Ship  01  *VtSd  wbatfocver> 

oa 
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^""oc'go  ^^^^^^  fubjea  and  liable  to  fuch  Regulations  and  Rcftric- 
poucci,  ^^ons  ^s  ^^1  be  made  by  Order  of  His  Majefty  in  Council 
— pLAODB.  refpefting  the  fame,  for  performing  Quarantine  and  the 

Prevention  of  Infe£lion  as  aforefaid. 
otX7'^^      25,  That  after  Quarantine  (hall  have  been  duly  perform- 
formaiKrof  ^d  by  any  Ship  or  Vcflel,  Perfon  or  Perfons  obliged  toper- 
quarantine,  form  Quarantine  as  aforefaid,  according  to  this  Ad,  and  to 
a^d  on  ccr-  f^^j^  OrHer  or  Orders  made  as  aforefaid,  and  upon  Proof  to 
that  cffcd,  be  made  by  the  Oaths  of  the  Mafter  or  other  Perfon  hafing 
vcffcls  and  Charge  of  fuch  Ship  or  Veflcl,  and  of  Two  of  the  Perfons 
gCTfoDi  not  belonging  thereto,  or  upon  Proof  to  be  made  by  the  Oatb 
farther  re-   ^f  Two  or  more  credible  WitnefTes  before  the  Colledor,  or 
fiiaine«       Principal  Officer  of  the  Cuftoms  at  the  Port  where  fuch 
Quarantine  (hall  be  performed,  or  at  the  Port  neareft  there- 
unto, or  before  any  Jufticc  of  the  Peace  living  near  to  the 
Port  or  Place,  or  when  fuch  Quarantine  (hall  have  been 
performed,  within  any  of  the  faid  Ifles  of  Gtarnfty^  Jerfiji 
Alderney^  Sarky  or  Man^  before  any  Two  Jurats  or  M^if- 
trates  of  any  of  the  faid  Ifles  refpeftively,  that  fuch  Ship  or 
VcfTd,  and  all  and  every  fuch  Perfon  and  Perfons  rcfpcc- 
tively,  have  duly  performed  Quarantine  as  aforefaid,  and 
that  the  Ship  or  VefTcl,  and  all  and  every  Perfon  and  Per- 
fons are  free  from  Infection,  and  after  producing  a  Cenifi* 
cate  to  that  Purpofe,  (igned  by  the  Chief  Officer  who  fupcr- 
intended  the  Quarantine  of  the  faid  Ship,  or  Perfon  afling 
for  him,  then  and  in  the  faid  refpe£live  Cafes,  fuch  Collec- 
tor, or  Principal  Officer  of  the  Cudoms,  or  fuch  Jufticc  of 
the  Peace,  or  fuch  Jurats  or  Magiftrates  as  aforefaid  rcfpec- 
tively,  are  hereby  required  to  give  a  Certificate  thereof;  and 
thereupon  fuch  Ship  or  Veflel,  and  all  and  every  fuch  Per. 
^  fon  and  Perfons  fo  having  performed  Quarantine,  (hall  be 
'liable  to  no  further  Reftraint  or  Detention  upon  the  fame 
Account  for  which  fuch  Ship  or  Veffel,  Perfon  or  Perfons, 
Good*        ^^^^  ^^^^  performed  Quarantine  as  aforefaid. 
he  opened        ^^t  THAT  all  Goods,  Wares,  and  Merchandizes  liable  to 
and  aired;  Quarantine  as  aforefaid,  (hall  be  opened  and  aired  in  foch 
tifimc  o?"  ^'*^^  ^^  Places,  and  for  fuch  Time  and  in  fuch  Manner  as 
proof  of      ^^^^  ^^  direfked  by  His  Majefty,  His  Heirs  and  Succeflbrs, 
compliance,  by  fuch  OtdcT  or  Orders  to  be  made  as  aforefaid ;  and  after 
^^^l^^^^    fuch  Orders  (haU  have  been  duly  comjplied  with,  a  Ccrtificaie 
charged      thereof  (hall  be  given  by  the  Chief  Officer  apfxnnted  to 
from  re.     fupcrintend  the  Quarantinei  and  airing  of  fuch  Goodi) 
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Wares,  and  Merchandizes,  or  by  the  Perfon  a£ling  for  him,  osa  m. 
and  Proof  thereof  fliall  be  made  by  the  Oaths  of  Two  or  3o»4o.c.8a 
more  credible  Witneflcs  before  the  ColleSor  or  other  Prin- _.,|.^oc*. 
cipal  Officer  of  the  Cuftoms  at  the  Port  lying  next  to  fuch 
Place  or  Places  where  fuch  Goods,  Wares,  or  Merchandizes 
ihall  have  been  opened  and  aired  as  aforefaid,  or  before  any 
Juftices  of  the  Peace  liyine  near  the  fame,  or  before  any 
Two  Jurats  or  Magiftrates  of  the  faid  Ifles  of  Guemftyy  Jer* 
fij%  Aldirneji  Sark^  or  Man^  refpedively,  which  Coiledor, 
or  other  Principal  Officer,  or  fuch  Juftice,  or  Two  Jurats 
cr  Magiftrates  refpedively,  as  the  Cafe  may  be,  (hall  alfo 
make  Certificate  of  fuch  Proof  having  been  made ;  and  upon 
the  Produ£lion  of  fuch  Certificates  to  His  Majelty's  Com- 
miffioners  of  the  Cuftoms  in  England  or  Scotland  refpe£live- 
ly,  or  to  the  Governor  or  Lieutenant-Governor,  Commander 
in  Chief,  or  Chief  Maeiftrate  of  any  of  the  faid  laft-men- 
tioned  Iflands,  as  the  Caie  may  be,  fuch  Goods,  Wares,  and 
Merchandize  ihall  be  forthwith  difcharged  from  any  Re- 
ftraint  or  Detention  upon  the  fame  Account,  by  Order  of 
the  faid  Commiffioners,  or  any  Three  or  more  of  them,  or 
of  the  (aid  Governor,  Lieutenant-Governor,  Commander  in 
Chief,  or  Chief  Magiftrate  refpe£lively. 

27,  That  if  any  Perfon  (hall  knowingly  and  wilfully  Pcrfoni 
forge  or  counterfeit,  or  procure  to  be  forged  or  counterfeit-  [-fifajlf  ^c" 
ed,  any  Certificate  dire£led  and  required  to  be  granted  by  (hall  fuffer 
this  A£t,  or  (hall  publiih  as  true  any  fuch  forged  or  counter-  ^ath. 
felted  Certificate,  knowing  the  fame  to  be  forged  or  counter- 
feited, he  (hall  be  adjudged  guilty  of  Felony,  and  (hall  fuffi:r 

Death  as  in  Cafes  of^Felony,  without  Benefit  of  Clergy. 

28,  That  if  any  Perfon  or  Perfons  (hall  knowingly  or  Perfont 
wilfully  conceal  from  the  Officers  of  Quarantine,  or  (hall  conccilinjf 
clandeftinely  convey  any  Letters,  Goods,  Wares,  or  McrS^^ifoffw 
chandizes  in  or  from  any  Ship  under  Quarantine,  or  liable  death. 

to  perform  Quarantine,  or  from  the  faid  Lazaret,  or  other 
Place  where  Goods  (hall  be  performing  Quarantine,  .every 
fuch  Perfon  fo  offi:nding  (hall  be  adjudged  guilty  of  Felony, 
and  (hall  fufi^er  Death  as  in  Cafes  of  Felony,  without  Benefit 
of  Clergy. 

.  29,  That  in  cafe  it  (liall  at  any  Time  happen  that  any  During tlie ' 
Part  of  Grfot  Britain^  Ireland,  or  the  Ifles  of  Guernfey,  >r.f^^"* 
fyj  Alderney^  Sari,  or  Affl/i,  or  France,  Spain,  Portugal,  or  partt  vcffcU 

the  Low  Countries!  (hall  be  infc^ed  with  the  Plague,  or  ^^^pi  aa 
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oio.  III.     2nj  other  infcdious  Difeafe  or  Diftcmpcr  as  aforefaMy  it 
ioLK.;     fl^a"  and  may  be  lawful  to  and  for  His  Majcfty,  His  Hdri 
~pLA09i.  and  Succeflbrs,  by  His  or  their  Proclamation,  to  prohibit 
toot  may     and  reftrain  all  fmall  Boats  and  Veflels,  under  the  Burdien 
be  prohibit-  of  Twenty  Tons,  from  failing  or  paffing  out  of  any  Port  or 
J4j^^^a  Place  of  Great  Britain,  or  the  Ifles  of  Guenfey,  Jtrfey^  Mv^ 
fecnmy  be  ttey,  Sark^  and  Man,  or  any  of  them,  until  Security  be  id 
given  with  given  by  the  Matter  of  eyery  fuch  Boat  or  Veffcl  refpedife- 
diSS^^"""'  ly,  to  the  Satisfaftion  of  the  Principal  Officer  of  die  Cufc 
toms,  or  the  Chief  Ma^ftrate  of  the  Port  or  Phcc  from 
whence  fuch  Boat  or  Veflel  (hall  fail,  by  ^ond  taken  \fj 
fuch  Officer  or  Magiftrate,  to  the  King,  His  Heirs  or  Soc- 
cefibrs,  with  fufficient  Sureties,  in  the  Penalty  of  Three  ban- 
dred  Pounds,  with  Condition  that  if  (uch  Boat  or  Veftl 
'  ihali  not  go  to  or  touch  at  any  Country,  Port,  or  Place  ti 
be  mentioned  for  that  Purpofe  in  fuch  Proclamation}  and 
if  neither  the  Mafter  or  other  Perfon  having  Charge  of  fsdi 
Boat  or  Veflel,  nor  any  Mariner  or  Pa0enger  in  fuch  Boat 
or  Veflel  (hall,  during  the  Time  aforefaid,  go  on  board  toy 
other  Ship  or  Veflel  at  Sea ;  and  fuch  Ma&r  or  odier  Per- 
fon having  Charge  of  fuch  Boat  or  Veflel  fhall  not  pennit 
or  fufl^er  any  Perfon  or  Perfons  to  come  on  board  fuch  Boat 
or  Veflel  at  Sea  from  any  other  Ship  or  VeflTd,  and  (hall 
not,  during  the  Time  aforefaid,  receive  any  Goods  and  Mer- 
chandizes whatfoever  out  of  any  other  Ship  or  Veflel,  dieo 
fuch  Bond  fliall  be  void,  for  the  fnaking  of  wUch  Bond  no 
If  anydich  Fee  or  Reward  whatfoever  (hall  be  taken ;  and  in  cafe  aoj 
fidft^  Boat  or  Veflel,  for  which  fuch  Security  (hall  be  requiitdtr 
fecurity  be  ^^^^  Proclamation,  (hall  fet  fail  or  psus  out  of  ant  Port  or 
l^vcQ  It      Place  of  Great  Britain,  or  the  Iflands  of  Guemfiff  ^rkft 
™jJ^*J-  jtUemey,  Sari,  and  Man,  or  any  of  them  refpcaively,  V 
j^^^  ftre  fudi  Security  be  given  as  aforefaid,  every  fuch  Boat  or 
naAer  and  VeiTel  fo  fiiling  or  paffing  out  of  any  Port  or  Place,  cootrarf 
^^'^"ll^  to  the  true  Intent  and  Meaning  of  thb  K6t,  together  with 
^^''^^hfer  Tackle,  Apparel,  and  Furniture,  (hall  be  forfeited  to 
His  Majefty,  nis  Heirs  and  Sucerifors  \  and  the  Mafter  of} 
and  every  Mariner  failing  in  any  fuch  Boat  or  Veflel  fliall 
feverally  forfeit  and  pay  the  Sum  of  Twenty  Pounds. 
roUicaiion      30,  THAT  the  Publication  in  the  Londm  Gmette  of  anf 
j««^^;J>"-Ordcr  of  Council  made  in  purfuance  of  this  Ad,  car  Bil 
to  b^fefi^  Majefty's  Royal  Proclamation  made  in  purfuance  of  ^ 
SeiitBodcx.  fiune^  iball  be  ileemed  atid  tAm  to  be  faffideni  Notice  ^ 
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all  Perfons  concerned^  of  all  Matters  therein  rerpe£iively  o^o.  m. 

contained,  ^^it?.?  '' 

31,  That  all  Forfeitures  and  Penalties  aforefaid,  that— plague. 
ihadl  be  incurred  by  any  Offence  committed  againft  anyi^^Q^r. 
Part  of  this  A€tf  (hall  and  may  be  recovered  by  Suit  in  any  and  appii- 
of  Hb  Majcfty's  Courts  of  Record  at  Weftminjter,  in  which  ^Jj^^ 
bo  Eflbign^  Wager  of  Law,  or  more  than  One  Imparlance  ^"* 
(hall  be  granted^  or  in  Scotland  by  fummary  A£iion  in  the 
Court  of  Sei&ony  or  by  Profecution  before  tne  Court  of  Juf- 
ticiary  there,  or  by  Suit  in  any  of  His  Majefty's  Courts  in  the 
Iflands  of  Guemfejj  Jerfej^  Afdemey^  Sark,  or  Man,  by  or  by 
Information  before  any  Two  Juftices  of  the  Peace  of  the 
County,  Riding,  Divifion,  City,  or  Place  where  the  Offence 
was  committed,  and  may  be  levied  of  the  Offender's  Goods 
and  Chattels,  and  if  he  {hall  not  have  Goods  and  Chattels 
equal  in  Value  to  the  Amount  of  fuch  Forfeiture  or  Penalty, 
then  fuch  Offender  (hall  be  committed  to  Gaol  till  Payment 
thereof,  and  every  fuch  Forfeiture  and  Penalty  (hall  belong 
and  be  pven,  one  Moiety  to  the  Perfon  who  (hall  fue  for 
the  iame,  and  the  other  Moiety  to  His  Majefty,  His  Heirs 
and  Succeflbrs,  to  be  applied  towards  defraying  the  Expences 
of  ereCUng  and  maintaining  the  Lazaret  as  aforefaid. 

3a,  That  in  all  Cafes  wherein  by  or  by  virtue  and  in  Jf^^?"*/'*' 
parfuance  df  any  of  the  Provifions  of  this  A£t,  any  Examin*  take  m.^ 
ations  or  Anfwers  (hall  be  direded  to  be  taken  or  made  mlnatlont 
upon  C^th^  the  Perfon  who  fliall  by  or  bv  virtue  of  the  ^^l!^ 
banc  be  authorized  and  reqmred  to  ts^e  fuch  Examinations  ^4^^  . 
and  Anfwers,  fliall  and  fliaH  be  deemed  to  have  full  Power 
and  Authority  to  adminifter  fuch  Oath  5  and  if  ^  any  Perfon  ^^^^  o" 
who  (hall  be  fo  interrogated  or  examined,  (hall  wilfully  fwear  bearing 
falfely  to  any  Matter  concerning  which  fuch  Perfon  (hall  falfcly,  or 
depole,  or  make  Oath  on  fuch  Examination,  or  if  any  Perfon  JJ^*"' 
Oiall  procure  any  other  Perfon  fo  to  do,  he  or  (he  (hall  be  ^  f^, 
deemed  to  have  been  euilty  of,  and  (hall  be  liable  to  be  pro- 
lecuted  for  wilful  and  corrupt  Perjury,  or  Subornation  of 
wilful  and  corrupt  Perjury,  as  the  Cafe  may  be ;  and  (hall 
fufier  the  Penalties  of  the  Law  in  fuch  Cafes  refpe£Uvely 
made  and  provided. 

33,  That  all  Offences  committed  againft  any  of  the  Pro-  otfence«» 
vim>ns  of  this  Aft  (not  being  Felony),  and  every  Offence  or  °^  ^^^^ 
Difobedience  to  any  Order  of  Council  made  for  better  car-  Itiia^et 
ryiikg  into  Execution  this  A&j  for  which  no  fpecific  Penal-  say  ordsi 
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r.Ep.  iir.  ty,  Forfeiture,  or  Puniflimcnt  is  provided  bv  tliis  AS,  (hall 
52^^0*1^  and  may  be  tried,  heard,  and  determined  before  anyTwp 
—PLAGUE.  Juftices  of  the  Peace  of  the  County,  Riding,  Divifion,  Otj, 
of  council,  or  Place  where  fuch  Offence  or  Difobedience  Ihall  happen; 
niaybp  and  if  any  Perfon  {hail  be  convi^ed  of  any  fuch  Ofienceor 
j;;j^^.^^^"  Difobedience,  he  or  {he  (hall  be  liable  to  fuch  Forfeiture  and 
who^may^**  Penalty,  not  exceeding  the  Sum  of  Fifty  Pounds  for  any  One 
fine  or  im-  Offence,  or  to  fuch  Imprifonment,  not  exceeding  Three 
Sffcnden''  Months  for  any  One  Offence,  as  (hall  in  the  Difcretion  of 
the  Two  Juftices  who  (hall  have  heard  and  determined  the 
^PP^^JJ"°"  fame,  be  judged  proper ;  and  fuch  Forfeiture  and  Penalty 
o  pcna  ty.  jj^^jj  ^  ^^^^^  ^^^  Moiety  to  the  Perfon  fuing  for  the  fame, 

and  the  other  to  His  M^efty,  to  be  applied  as  the  Moieties 
of  other  Forfeitures  and  Peqalties  are  herein  before  direded 
to  be  applied. 
No  attaind-     j^^  PROVIDED  always,  That  no  attainder  of  felony  by 

to  uork  ^^^''*^^  ^^  ^^^^  ^^  *^^  ^^  extended  to  work  any  Comiptioq 
cnrruftion  of  Blood,  or  Forfeiture  of  any  Qoods,  Chattels,  Lands,  Te« 
^biood,     Dements,  or  Hereditaments. 

ff  3S>  That  all  Oflfenccs  conimitted  upon  the  HighSeag 

upon°fca  againft  this  Aft,  or  againft  any  Order  of  Council  made  for 
may  be  pro-  Carrying  this  AQ.  into  Execution,  iOiall  be  deemed  to  bedon^ 
^^*v  ^  .  within  the  Body  of  the  County  nearell  to  the  Place  where 
neircft  ^"^^  Offence  was  committed,  and  (hall  and  may  be  pro^- 
county.       cuted  within  fuch  County. 

Defendant*  3^>  That  if  any  Aftlon  or  Sijit  (hall  be  commenced 
may  plead  againft  any  Perfon  or  Perfons  for  any  Thing  done  in  pur- 
the  general  fuance  and  Execution  of  this  prefent  A£b,  or  of  any  Order 
of  Council  made  by  virtue  thereof,  the  Defendant  or  De^ 
fendants  in  .fuch  A£lion  or  Suit  may  plead  the  Geneiai 
Iffue,  and  give  this  A€t  and  the  Special  Matter  in  Evidence 
at  any  Trial  to  be  had  thereupon,  and  that  the  fame  was 
done  in  purfuance  and  in  the  Execution  of  the  (aid  AQ; 
and  if  it  (hall  appear  fo  to  have  been  done,  then  the  Jury 
fhall  (ind  for  the  Defendant  pr  Defendants  j  and  if  the 
Plaintiff  (hall  be  nonfuited,  or  difcontinue  his  A£tion  after 
the  Defendant  or  Defendants  (hall  have  appeared,  or  if 
Judgment  (hall  have  been  given  upon  any  Verdift  or  De- 
murrer againft  the  Plaintiff,  the  Defendant  or  Defendants 
Jt^.  '  (hall  and  may  recover  Treble  Cofts,  and  have  the  like  Re- 
medy for  the  fame  as  the  Defendant  or  Defendants  hath  or 
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Suit  (hall  be  brought  againft  any  Perfon  for  any  Matter  or  ota  m, 
Thing  done  in  purfuance  or  Execution  of  this  Afk^  but  39>4o,c8o, 
within  the  Space  of  Two. Years  after  fuch  Matter  or  Thing  !!^i^^u«. 
(hall  have  been  done. 

37,  That  this  AGt  (hall  commence  and  take  Effeft,  ex-  Com- 
tcpt  as  is  hcrein-before  otherwife  provided,  on  ^l^c  Firft  ^^^^"^^ 
Day  of  OBcier  One  thoufand  eight  hundred. 


No.  LVIIL 

■ 

RTilliam  and  Mart,  Pari,  i,  1689,  c.  3.    Abolt/hmg  Pi^e^ 

lacy. 

Whcrbas  the  Eftates  of  this  Kingdom  in.  their  Claim  Claim  of 
f  Right,  of  the  Eleventh  of  April  laft,  declared.  That  ^*«^^ 
relacy,  and  the  Superiority  of  any  Of&ce  in  the  Church 
bo-re  Prefliyters,  is,  and  hath  been,  a  great  and  infupport-* 
ble  Grievance  to  this  Nation,  and  contrary  to  the  Inclin- 
tions  of  the  generality  of  the  People  ever  fince  the  Re« 
>rination,  they  having  reformed  from  Popery  by  Pre(byi« 
srs,  and  therefore  ought  to  be  Aboliihed  :  Our  Soveraign 
x>rd  and  Lady,  the  King  and  Queen's  Majefties,  with  Ad- 
ice  and  Confent  of  the  Eftates  -of  Parliament,  do  hereby 
bolKh  Prelacy,  ar\d  all  Superiority  of  any  Office  in  the 
Ihurch  of  this  Kingdom  above  Pre(byter8 ;  and  hereby 
lefcinds,  Cafles,  and  Annuls,  the  firft  A8i  of  the  fecond  A<Ss  re- 
•effion  of  the  firft  Parliament  of  King  Charles  the  Second;  ^^^^Mim 
nd  the  fecond  Ad  of  the  third  Selfion  of  the  firft  Parlia-  prelacy/ 
aent  of  King  Charles  the  Second ;  and  the  fourth  A&  of 
he  third  Parliament  of  King  Charles  the  Second,  and  all 
>ther  A£ts,  Statutes,  and  Conftitutions,  in  fo  far  allanerly 
\%  they  are  inconfiftent  with  this  Aft,  and  do  eftabli(hPre«- 
.acy,  or  th6  Superiority  of  Church  Officers  above  Pre(by'. 
:ers.     And  the  King  and  Queen's  Majefties  do  declare, 
that  They,  with  Advice  and  Confent  of  the  Eftates  of  this 
Parliament,  will  fettle  by  Law,  that  Church-Government 
in  this  Kingdom  which  .is  moft  agreeable  to  the  Inclina^ 
iions  of  the  People. 


ccfrili  APPttmtz  r,  m*  ux. 


NO.LUL 

William  and  Mart,  Pari,  i,  Seff.  2, 1690,  c.  i.    Jdm 
/ctnding  tie  Firfi  AB  cftbe  Sicond  ParUamettt  1669. 

wM.MAtT»     Oait  Soveraign  Lord  and  Ladj,  the  King  and  Qoeeo's 

nI'icb       Majeftiesy  taking  into  their  Conuderation,  that  by  the  (e* 

..^Am-      cond  Article  of  the  Grievances  prefented  to  their  Hajd* 

auGB.       ties,  by  the  Eftates  of  this  ELin^om,  it  is  declared,  iW 

the  firft  Aft  of  the  fecond  Parliament  of  KJng  Charki  the 

2^1^^  Second*  entituled,  Aft  aflertitig  His  Majefty's  Sopremicj 

fepranacT  ^^^^  ^  Perfons,  and  in  all  Caufes  Ecdefiaftical,  is  incotf- 

abokObd.    fiilent  with  the  EftabliflifDent  of  the  Chtirch JGSoveniflleQt 

now  dcfired,  and  onght  to  be  abrogat.     Therefore  didr 

Majeliies,  with  Advice  and  Coofent  Si  the  Eftates  of  Far* 

liament)  do  hereby  Abrogat,  Refcind,  and  Annvl,  the  fine* 

faid  A6k,  and  declares  the  fame  in  the  whole  Heads,  Arti* 

cleiB,  and  Glaofes  thereof,  to  be  of  no  forte  or  efcd  in  ill 

time  coming. 


N0.LX. 

William  and  Makt,  Pari,  z,  Sefl*.  i,  t69«,  c.  2.    AB  n* 
Jloring  the  Frejbyttrian  Mincers  who  were  ibfuj/rom, 
tleir  Cburchesjince  thefirfi  day  of^amuary  i66i« 

w^to^  Forasmuch  as  by  an  AA  of  this  prefent  F^rliaiaeiit,  «• 
ovccd  mi-  lative  to^  and  in  proCectttion  of,  the  Claim  of  Right*  Pr^ 
BiiUn.  lacy,  and  the  Superiority  of  Church-Officers  above  Prdbj- 
ters,  \t  abdiihed ;  and  that  many  Minifters  of  the  Pftftj* 
terian  Perfuafion,  finoe  the  firft  of  January  One  thoofto<i 
fix  hundred  and  fixty-oUe,  have  been  deprived  of  their 
Churches,  or  banifhed,  f6r  not  conforming  to  Prelacy,  tod 
not  complying  with  the  courfes  of  the  Time :  Therefofc 
their  Majefties,  with  Advice  and  Confent  of  the  Eftates « 
Parliament,  ordain  and  appoint,  that  all  thefe  Prefliytefitf 
Minifters,  yet  aUvei  who  were  thmift  irom  Iheir  Gto{0 
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fince  the  firft  day  of  January  One  dioufand  fix  hundred  wm.  makt. 
fixty^one,  or  baniflied  for  not  conforming  to  Prelacy,  and  <>  ^  >• 
not  eolnidying  with  the  courfes  of  the  Time,  have  forth-  I^bkli- 
urith  free  Accefs  to  their  Cbnrches,  that  they  may  pre^  oion. 
iently  exercife  the  Miniftry  in  thefe  Paroches  without  any 
sew  CSall  thereto ;  and  allows  them  to  bruik  and  enjoy  the  ReftontiMi 
Benefices  and  Stipends  thereunto  belonging,  and  that  for  ^^^^^ 
the  whole  Cropt  One  thoufand  fix  hundred  elghty^nine^ 
mud  immediately  to  enter  to  the  Churches  and  Manfes, 
wfaete  the  Churches  are  vacant ;  and  where  they  are  not 
▼Bomt,  then  their  entry  thereto  is  declared  to  be  the  half  of 
tlitt  Benefice  and  Stipend,  due  and  payable  at  Michaelmafs 
Isft,  for  the  hdf  year  immediately  preceeding,  betwixt 
Whitfunday  and  Michaelmafs  ;  declaring,  that  the  prefent 
Incumbent  fhall  have  Right  to  the  other  half  of  die  Sti« 
pend  and  Benefice  payable  for  the  Whitfunday  laft  bypaft: 
And  to  the  Effeft  that  thefe  Minifters  may  meet  with  no  fiop 
or  hinderance  in  entering  immediately  to  their  Charges, 
the    prefent  Incumbents   in  fuch  Churches   are  hereby  Epifcopai 
wpointed,  upon  Intimation  hereof,  to  defift  from  their  Mu  nunifiers  of 
mftry  in  tibefe  Paroches,  and  to  remove  themfelves  from  ri^^r^* 
the  Manfes  and  Gieibs  thereunto  belonging,  betwixt  andderedtox^. 
Whitfunday  next  to  come,  that  the  Preftyterian  Minifiers,  n^^^ 
formerly  put  out,  may  enter  peaceably  thereto.     And  ap« 
P^ts  the  Privy  Council  to  fee  this  Aft  put  to  Execution, 


No-  LXI. 

William  and  Mart,  Pari,  x,  1690,  c.  5.  jIS  ratifying 
the  Confiffion  ofFaitb,  and/ittliag  Pre/by terian  Cburcb^ 
Qwwmment. 

Our  Soveraign  Lord  and  Lady,  the  Kmg  and  Queen's 
Majefties,  and  three  Eftates  of  Parliament,  conceivmg  it 
to  be  their  bound  Duty,  after  the  great  Deliverance  Siat 
Ood  hath  lately  wrought  for  this  Church  and  ELingdom  ; 
in  the  firft  place,  to  fettle  and  fecure  therein  the  true  Pro- 
teftant  Religion,  according  to  the  truth  of  God*s  Word,  as 
ft  bath  of  a  long  time  been  profcfled  within  this  Land ;  as 
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wM.MARy,^lfo  the  Governmcut  of  Chrift's  Church  within  thisNa. 
pou/b       ^^^"»  agreeable  to  the  Word  of  God»  and  moil  conducive 
^RELx.      to  the  advancement  of  true  Piety  and  Godlinefs,  and  the 
ciou,         eftabliihing  of  Peace  and  Tranquillity  within  this  Realm; 
and  that  by  an  Article  of  the  Claim  of  Right,  it  is  dcdar« 
Kaintive.  ^^»  That  Prelacy,  and  the  Superiority  of  any  OfEce  in  the 
Church  above  PrefbyterS)  is,  and  hath  been,  a  great  and 
infup portable  Grievance  and  Trouble  to  this  Nation,  and 
contrary  to  the  Inclinations  of  the  generality  of  the  People 
ever  iince  the  Reformation,  they  having  reforoied  from 
Claim  of     Popery  by  Preibyters,  and  therefore  ought  to  be  aboliihed. 
''S^^         Likeas,  by  an  A&  of  the  laft  SejQlion  of  this  Parliament, 
Prelacy  is  aboliflied  ;  therefore,  their  Majefties,  with  Ad- 
vice and  Confent  of  the  faids  three  Eftates,  do  hereby 
Revive,  Ratifie,   and  perpetually  Confirm,  all  Laws,  Sta^ 
Ratification  tutes,  and  Ads  of  Parliament  made  agamft  Popery  and 
of  ads        Papiih,  and  for  the  maintainance  and  prefervation  of  die 
pcry?    ^  ^'"^  reformed  Proteftant  Religion,  and  for  the  true  Church 
of  Chrift  within  this  Kingdom,  in  fo  far  as  they  confirm 
the  fame,  or  are  made  in  favours  thereof.     Likeas,  thej, 
by  thefe'  Prefents,  ratifie  and  efiablifh  the  Confeffion  of 
Faith,  now  read  in  their  prefcnce,  and  voted  and  approven 
by  them  as  the  publick  and  avowed  Confei&on  of  this 
Church,  containing  the  fum  and  Subftance  of  the  Doo* 
Confeffion    trine  of  the  reformed  Churches  (which  Confef&on  of  Faith 
of  faith,       is   fubjoyned  to  this  prefent  Ad.)     As  alfo,  theydocfta- 
bliib,  ratilie,   and  confirm,   thtf  Prefbyterian  Church-Go- 
vernment and  Difcipline  ;  that  is  to  fay,  the  Government 
of  the  Church  by  Kirk-Seffions,  Preftytrics,  Provincial 
Synods,  and  General  Afiemblics,  ratified  and  eftablilhed  bjr 
the  114th  Ad,  James  VI,  Pari.  12,  anno  1592,  entituled, 
Prfibyte.    Ratification  of  the  Liberty  of  the  true  Kirk,  &c.  and 
tian  go-       thereafter  received  by  the  general,  confent  of  this  Nation, 
and  to  be  the  only  Government  of  Chrift's  Church  within  this 

Kifigdom ;  reviving,  renewing,  and  confirming,  the  fore- 
Dlfciplinc.  faid  ^a  of  Parliament,  in  the  whole  Heads  thereof,  ex- 
cept that  part  of  it  relating  to  Patronages,  which  is  hcrc- 
afiCr  to  be  taken  into  confideration,  and  refcinding,  annull- 
ing, and  making  void,  tho  A£ts  of  Parliament  followiogi 
viz.  A£k  anent  Reftitution  of  Bilhops,  James  VI,  Pari.  18, 
Cap.  2  i  Adl  ratifying  the  Afts  of  the  Aflembly,  xfii^i 
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James  VI,  ParL  ii.  Gap.  i  ;  A&  anent  the  EIc£lion  of  wm.  MAur, 
ArchbiQiops  and  Bi(hops,   James  VI,  Pari.  22,   Cap.  i;'»*^-5- 
Aft  entitaledy  Ratification  of  the  Five  Articles  of  the  Gc-  — RKtil 
neral  Affembly,  at  Perth,  James  VI,  Pari.  2]?,  Cap.  1 ;  Aft  oion. 
encitoled.   For  the  Reftitution  and  Re-eftablifhment  of  the 
Ancient  Government  of  the  Church,  bj  Archbilhops  and 
Bilhops,  Cha.  If,  Pari,  i,  SelH  2,  Aft  i  ;  Anent  the  Con- 
fiitution  of  a  National  iSynod,  Cha.  II,  Pari,  r,  SefiT.  3, 
Aft  5  ;  Aft  againft  fach  as  refufe  to  Depone  againfl  De- 
linquents, Cha.  II,  Pari.  2,  Seff.  2,  Aft  2  ;  Aft  entituled,  ^l^"^^ 
Aft  acknowledging  and  aflerting  the  right  of  Succcffion 
to  the  Imperial  Crown  of  Scotland,   Chas  II,  Pari.  3,  Aft 
2  ;  Aft  entituled.  Aft  anent  Religion  and  the  Tefi,  Cha. 
[I,  Pari.  3,  Aft  6.     With  all  other  Afts,  Laws,  Statutes, 
Ordinances,  and  Proclamations,  and  that  m  fo  far  allaner- 
y  as  the  faids  Afts  and  others  generally  and  particularly 
ibove  mentioned,  are  contrary  or  prejudicial  to,  inconfift- 
mt   with,  or  derogatory  from,  the  Froteftant  Religion, 
ind  Prelbyterian  Government,  now  edabliffaed ;  and  al-  AUowiog 

iowincr*and  declarintr,  that  the  Church-Government  be ''^'^  ^**"''*^ 

f  o  vcm* 

sftabUihed  in  the  hands  of,  and  exercifed  by,  thefe  Prefby-  ^enc  to  bs 
terian  Minifters,  who  were  outed  fince  the  firft  of  January  cxcrcifcd 
1661,  for  non-conformity  to  Prelacy,  or  not  complying  ^J^J^^  ^[j 
with  the  courfes  of  the  times,  and  are  now  reftored  by  the.niftcrs  who 
late  Aft  of  Parliament,  and  fach  Minifters  and  Elders  on-  '^^'^  ^^^^ 
ly  as  they  have  admitted  or  received,  or  fhall  hereafter  ad- 
mit or  receive ;  and  alfo,  that  all  the  faid  Prefbyterian  Mi- 
nifters  have,   and  fliall  have,  right  to  the  Maintainance, 
Rights,  and  other  Priviledges  by  Law  provided,  to  the  Mi- 
nifters of  Chrift's  Church  within  this  Kingdom,  as  they 
are,  or  fhall  be,  legally  admitted  to  particular  Churches. 
Likeas,  in  purfuance  of  the  PremilTes,  their  Majeflies  do 
hereby  appoint  the  firft  Meeting  of  the  General  AfTembly 
Df  this  Church,  as  above  e()abliftied,   to  be  at  Edinburgh^ 
the  third  Thurfday  of  Oftober  next  to  come,  in  this  in- 
lant  year  1690.     And  becaufe  many  conform  Minifters  pirll  meet^ 
:itber  have  defertcd,  or  were  removed  from  Preaching  in  ingof  af- 
heir   Churches,   precdbding  the  thirteenth  day  of  April  ^'^"^^^y- 
L689,  ^"^  others  were  deprived  for  not  giving  obedience 
:o  the  Aft  of^  the  Eftates,  made  in  the  faid  thirteenth  of 
\pril  1689,  entituled,  Proclamation  againft  the  owning  of 
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wM.  MART,  the  late  King  James,  and  appointing  public  Prayers  for 
roLict,  ^"^8  William  and  Queen  Maty,  therefore,  their  M ajeftiw, 
^iBu-  with  advice  and  confent  forefaid,  do  hereby  declare  all  the 
cioif.  Churches,  either  deferted,  or  from  which  the  conform  Mi» 
niftera  were  removed  or  deprived,  as  faid  is,  to  be  Vacant} 
and  that  the  Freftyterian  Minifters  ezercifing  their  Mini- 
stry within  any  of  thefe  Paroches  (or  where  the  laft  In- 
cumbent is  dead)  by  the  defire  or  confent  of  the  Parpcb, 
Iball  continue  their  pofleflion,  and  have  right  to  the  Beas- 
fices  and  Stipends,  according  to  their  entry  in  the  jetr 
1689;  and  in  time  coming,  ay  and  while  the  Church,  as 
now  eliabliihed,  take  farther  courfe  therewith.  And 
to  the  ctkEt  the  Diforders  that  have  happened  in  tlys 
Church  may  be  redrefled,  their  Majefties,  with  advice  and 
confent  forefaid^  do  hereby  allow  the  General  Meeting, 
and  Reprefentatives  of  the  forefaid  Preibyteriao  Minifieis 
^nd  Elders,  in  whole  hands  the  Exercife  of  the  Cbordi- 
€k>vemment  is  edablilhed,  either  by  themCelves,  cf  bj 
fuch  Minifters  and  Elders  as  (hall  be  appointed  and  aiitlio* 
^XHiat  rixed  Vifitors  by  them,  according  to  the  Cuflom  andPrac- 
m^^^  tice  of  Prefbyterian  Government  throughout  the  whole 
ed  ^cant.  Kingdom,  and  feveral  parts  thereof,  to  try  and  purgp  ont 
all  infufficient,  negligent,  fcandalous,  and  erroneous  Mini- 
fters, by  due  courfe  of  Ecclefiaftical  ProceJs  and  Genfoics, 
and  likeways  for  redreffing  all  other  Chorch  difordcn. 
And,  further,  it  is  hereby  provided,  that  whatfoever  Mi- 
niller,  being  conveened  before  the  faid  General  Meeting, 
and  Reprefentatives  of  the  Prefbyterian  Minifters  and  El- 
ders, or  the  Vifitors  to  be  appointed  bj  them,  fludl  either 
prove  contumacious  in  not  appearing,  or  be  found  goiltj, 
and  fliall  be  therefore  cenfiired,  whether  by  Sufpen&n  or 
Depofition,  they  fliall  i^o  faBo  be  fufpended  firoiP^  or  de» 
prived  of,  their  Stipends  and  Benefices. 
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No.  LXII. 

ViLUiAii  and  Mart,  Pari.  l«  1690,  c.  ^7.    AB  refdndlng 

tbi  l^aws/or  C^wrmitji^ 

Out  Sovcraign  Lord  and  Ladj^  the  ELing  and  Quecn^s  wm.  wart, 
dajefticst  9nd  three  Eftates  ojf  Parliament,  coAudering  \^!^^ 
«w  oecdSarj  it  is  for  the  well  aad  Peace  of  this  King«  ^riliI 
om,  and  of  Chriil's  Church  within  the  faque,  as  now  ^  Q^o*'* 
4IW  efiablijhedy  that  the  A£U  follpwing  be  refcip4cd ;  do 
lexefore  tefcind,  cals,  annnl,  and  mue  vpid^  the  Ad  Ctfifonaky 
lia.  II,  Pari,  i,  SeiL  2,  Cap.  4,  coi^rniog  Mailers  of  fcj^^ 
^niveifities,  MInifiers,  Sec.  %  hOi  5,  ibicUntf  concerning  th^ 
leclaration  to  be  figned  hj  all  Perfons  in  public  Truft  ^ 
^et  Cha.  ]I,  ParL  i,  SefT.  3,  Cap,  1,  againft  Separation 
nd  I)ifobedience  to  EcdeSaftiok  Aothoritj,  A6t^  Cap«  3^ 
lidOBf  additional  A&  concerning  the  Declaration,  Aft, 
Iba- 11,  Pari.  2,  Sefll  2,  Cap.  5,  againft  Conventicles  ;  Aft, 
^ap.  6,  ibid^m^  againft  diforderl^  Bapti^ns  ;  Aft,  Cap.  7, 
hidem^  againft  Separation  and  withdrawing  from  the  Pub* 
ic  Meetings  of  Divine  Worfliip ;  Aft,  Cha.  II,  Pari,  a, 
ieff-  ip  Cap.  9,  againft  unlawful  Ordinances ;  Aft,  Cha. 
[If  ParL  !•  SeiOr.  3,  Cap.  17,  againft  Keepers  of  Conventi- 
:1/BS,  and  Withdrawers  from  Public  Worfhip ;  Aft:,  Gha» 
il,  P^rL  3,  Cap.  4,  for  Securing  of  the  Peace  of  the  Coun- 
trej;  Aft,  James  VII,  Pari,  i,  SelT.  1,  Cap.  6,  obliging 
Bnibands  to  be  lyable  for  their  Wives  Fines,  Aft,  Cap.  8, 
iUditni  againft  Preachers  at  Conventicles,  and  Hearers  at 
Field-ConVenticles ;  Aft,  Cap.  24,  ibidem^  ordaining  that 
Tennents  be  obliged  by  their  Tacks  to  Uye  regularly;  and 
gienerally  all  other  Afts,  Claufes,  and  Provifions,  in  Afts 
ttrhatfoever,  made  (ince  the  year  1661,  inclufive,  againft 
Moo-conformity,  or  for  Conformity  to   the  Church  and 
Grovernment  thereof^  as  then  eflablilned  under  Archbilhops 
ind  Biihops. 
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No.  LXIIL 

William  III,  ParL  i,  1695,  c.  12.    A5  againft  Irregular 

Baptifms  and  Marriages* 

•  WILL.  Ill,       O0R  Soveraign  Lord  confidering.  That  the  Baptiziog  of 
roLics'      Children^  and  folemnizing  of  Marriage,  bj  the  Laws  and 
— MAitl      Caftom  of  this  Kingdom,  and  bj  the  Conftitutioiis  of  this 
RiAGx.       Church,  have  alwife  been  done  by  Minifters  of  the  Got 
pel,  authorized  bj  Law  and  the  eftabli(hed  Church  of  diis 
Nation  ;  and  that,  notwithftanding  thereof,  feveral  Mmi* 
Hers,  now  out  of  their  Churches,  do  prefume  to  Baptize 
Children,  and  folemnize  Marriage,  without  Proclamttum 
of  Banns,  or  confent  of  Parents,  and  fometimes  within  the 
forbidden  Degrees :  therefore  his  Majefiy,  with  advice  and 
confent  of  the  Eftates  of  Parliament,  firiAlj  prohibits  aod 
9^^  °^i-  difcharges  all  outed  Minifters  to  Baptize  anj  Children,  or 
hibitelto*  Solemnize  Marriage  betwixt  anj  Parties  in  all  time  corn- 
many,       ing,  under  the  pain  of  Imprifonment,  zj  and  while  he  find 
Caution  to  go  out  of  th^  Kingdom,  and  never  to  return 
thereto ;  and  remits  the  execution  of  this  Aft  to  the  Mi- 
nifters  of  the  Law,  who  are  to  affift  to  the  execution  of  the 
Twenty-third  hSt  of  the  fourth  Sef&on  of  this  Parliament, 
for  fettling  the  Quiet  and  Peace  of  the  Church :  declaring 
alwife,  that  this  prefent  Aft  is  without  prejudice  to  the 
Afts  of  Parliament  already  made  againft  Privat  and  Clan- 
deftine  Marriages,  which  are  hereby  declared  to  fiand  in 
full  force,  and  that  execution  may  proceed  on  the  laids 
Afts  at  the  inftance  of  the  Parties  concerned,  or  of  the 
Procuratdr-fifcals  of  the  Jurifdiftions  where  they  (ball  bsp- 
e  n  to  be  queftioned* 
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No.  LXIV. 

WlLLIAAT,  Pari.  ly  1698,  c.  6.     ^^  CLgainfi  Clandejline  and 

Irregular  Marriages^ 

Our  Soveraign  Lord,  with  advice  and  confcnt  of  the^^^'i"* 
Eftates  of  PaTliament,  for   rendering  more  effe6lual  the   ' 
Afts  of  Parliament  againft  Glandeftine  and  Irregular  Mar- 
jriages,  viz.  the  Thirty-fourth  Ad  of  the  firil  Parliament 
z66f,  and  Twelfth  Ad  of  the  fifth  SeiTion  of  this  current 
Parliament,  ftatutes  and  ordains.  That  the  Parties  clandef-  Parties  how 
tindj  or  irregularly  Married,  contrary  to  the  faid  Aft  P*^ifl»«^« 
1 661 9  declare,  when  required,  the  Names  and  Defignations 
(»f  the  Minifter,  or  Perfon,  who  celebrate  the  faid  Clandef- 
tine  or  Irregular  Marriages,  and  of  fuch  as  wereWitnefTes 
to  the  faid  Marriages,  with  Certification,  that  if  they  re-  Penalty. 
fufe,  when  required,  the  forefaid  Parties  married  (hall  pay, 
each  Nobleman,  two  thoufand  Pounds ;  each  Baron  and 
Lgnded  Gentleman,  two  thoufand   Merks  ;  each  Gentle- 
man and  B urges,  one  thoufand  Pound  ;  each  other  Perfon, 
two  hundred  Merks  ;  to  be  applyed  to  pious  Ufes  within 
the  Pari(hes  where  the  faidPerfons  dwell ;  and,  farther,  be 
imprifoned  ay  and  while  they  do  declare  who  were  Cel&- 
brators  of,  and  WitneiTes,  to  the  faid  Marriages  ;  and  alfo 
anake  payment  of  the  refpedive  Penalties  above  mention-  Cdebrator. 
ed.     And  for  the  better  reprefUng  of  the  faid  Clandefline 
Marriages,  it  is  further  ftacute  and  ordained,  that,  over  and 
above  the  Pains  contained  in  the  faid  Ad  1661  and  1695, 
againft  Glandeftine  and  Irregular  Marriages,  the  Celcbrat-  Ponlihment 
or  of  the  faid  Glandeftine  Marriage  fliall  be  lyable  to  be  ^^* 
fummarily  feized  and  imprifoned  by  any  ordinar  Magiftrat 
or  Juftice  c^  Peace  ;  and  further  puniftiable  by  the  Lords 
of  his  Majefty's  Privy  Council,  not  only  by  perpetual  Ba- 
niihment,  but  by  fuch  pecunial  or  corporal  Pains,  as  the 
faids  Lords  of  Privy  Council   (hall  think  fit  to  inflid ;  as 
alfo,  that  the  Witneftes  to  the  faid  Glandeftine  Marriages 
Diall  be  lyable,  each  of  them  in  the  Sum  of  one  hundred 
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7*c.  J"'     Pounds  Scots,  iotUs  quoties^  to  be  appljed  to  the  Ufa,  aod 
*  '  '        in  manner  above  mentioned,  or  if  Infolvent,  to  fuch  Cor- 
poral Punifliment  as  the  faids  Lords:  (hall  think  fit  to  de? 
termine. 


No.  LXV, 

Gfeo.  III.  43,  c-  151,  An  jtH  for  preventing  and fetilu^  Dif- 
puifs  vjhkh  may  arife  between  Majlers  and  Weavers  eagMgei 
in  the  Cotton  ManufaBure  in  Scatfandj  and  Ptrfins  enfbftd 
byjiich  Weavers  and  Perfons  engaged  in  ornamenting  Ctttm 
Goods  by  the  Needle* 

Difpntes         Whereas,  &c.  That,  from  and  after  the  palling  of  this 
nuSers"  d  ^^'  *"  *^^  Cafcs  relative  to  the  weaving  of  the  faid  ManB- 
weavcn  to  f^^ure  that  (hall  and  may  arife  within  that  Part  oi  Great 
be  ietded     Britain  called  Scotland,  where  the  Mafters  and  Weafcrs,  or 
by  referees,  (j^g  Weavers  and  thofe  employed  by  them  cannot  agree  t^ 
(pefiing  the  Price  or  Prices  to  be  paid  for  Work  done  or  in 
tne  Courfc  of  being  done  in  the  faid  Manufaflure,  whether 
fuch  Difpute  (hall  happen  or  arife  between  them  refpsfling 
the  Redu£lion  or*Advancc  of  Wages,  or  any  Injury  or  Da- 
mage done  or  alleged  to  have  been  done  to  the  Work,  or 
refpediing  any  Delay  or  fuppofed  Delay  in  fini(hing  die 
Work,  or  the  not  finifhing  fuch  Work  in  a  good  ^nd  work- 
manlike Manner ;  and  alfo  in  all  Cafes  where  the  Weavers 
What  dif-   are  to  be  employed  to  work  any  new  Pattern  which  (hall 
P"^  f"  ^^  require  them  to  purchafe  any  new  Implements  of  Manufac- 
dcd.   ^^"    ^^^^>  ^^  ^^  make  any  Alteration  upon  the  old  Implements 
for  the  working  thereof;  and  the  Mafters  and  Weivcn can- 
not agree  upon  the  Compenfation  to  be  made  to  fuch  Wear- 
ers  for  or   in  Refpeft  thereof;    and  alfo  refpe£Hiig  Ac 
Length,  Breadth,  or  Quality  of  all  Pieces  of  Cotton  Goods, 
whether  mixed  or  unmixed  with  other  Materials,  or  the 
Yarn  thereof,  or  the  Quantity  and  Quality  of  the  Woof 
thereof,  and  in  all  Cafes  of  Difpute  or  Difference  whatfo- 
ever,  arifing  or  happening  by  and  between  the  Mafters  and 
Weavers,  or  Perfons  employed  in  fuch  Branch  of  the  faid 
Manufadure,  out  of,  for,  or  touching  fuch  Trade  or  Mano 
failure,  fo  far  as  fuch  Difputes  relate  to  fuch  Branch  of  the 
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(uait  which  cannot  be  otherwife  mutually  adjufted  and  fet-  oto.  m, 
tkd  by  and  between  them,  it  (hall  and  may  be  lawful  for  ^3»  ^  '^» 
any  Jufticc  of  the  Peace  of  the  County,  Stewartry,  City,  ^^veVjs! 
Bureh,  or  Place  in  which  the  Difpute  (hall  arife,  and  he  is 
hereby  required,  on  Complaint  made  before  him,  and  Proof 
by  the  Examination  of  the  Party  making  fuch  Complaint, 
that  Application  has  been  made  to  the  Perfon  or  Perfons 
againft  whom  fuch  Caufe  of  Complaint  has  arifen,  or  his, 
h«r,  or  their  Agent  or  Agents,  if  fuch  Difpute  has  arifen  one  julkice 
with  fuch  Agent  or  Agents  to  fettle  tuch  Difpute,  and  that 
the  fame  has  not  been  fettled  upon  fuch  Complaint  being 
made  ;  or  where  the  Difpute  relates  to  a  bad  Warp,  that 
fuch  Cftu(e  of  Complaint  has  not  been  done  away  within  Summon. 
forty-eight  Hours  after  fuch  Application,  tp  fummon  before  '"^^  ^^ 
dim  fudi  Perfon  or  Perfons,  or  Agent  or  Agents,  on  fome  ^    ^' 
Day  not  exceeding  Two  Days,  exclufive  of  Sunday,  from 
lie   making  fuch  Complaint,  giving  Notice  to  the  Per(bii 
making  fuch  Complaint  of  the  Time  and  Place  appointed  in 
fudi  Summons  for  the  Attendance  of  fuch  Perfon  or  Per« 
fontf.  Agent  or  Agents,  as  aforefaid ;  and  if  at  fuch  Time 
and  Place  the  Perfon  or  Perfons  fo  fummoned  (hall  not  ap- 
pear by  himfelf^  or  fend  fome  Perfon  on  his,  her,  or  th^r 
Behalf,  to  fettle  fuch  Difpute,  or  appearing  (hall  not  do  away 
fuch  Caufe  of  Complaint,  then  and  in  (uai  Cafe  it  (hall  be 
lawful  for  fuch  Juftice,  and  he  is  hereby  required,  at  the  Nomiaa- 
Requeft  of  either  of  the  faid  Parties,  to  nominate  Referees  J»«>°  ^  »*• 
for  the  fettling  the  Matters  in  Difpute,  and  fuch  Juftice  ^^^^ 
(hall  then  and  there  at  fuch  Meeting  propofe  One  Referee 
on  the  Part  and  Behalf  of  the  Maftcr  or  Agent  aforefaid, 
who  (hall  be  a  Mailer  Manufadlurer,  or  Agent  or  Foreman 
of  fome  Mafter  Manufadurer ;  and  where  fuch  Mafier  Ma- 
nufa£turer.  Agent,  or  Foreman  cannot  be  found,  it  (hall  be 
lawful  for  fuch  Juftice  to  propofe  fome  Workman,  having 
a  competent  Knowledge  of  the  Manufacture  on  the  Part  q| 
the  faid  Mafter  or  Agent ;  and  the  faid  Juftice  (hall  then 
and^here  propofe  another  Referee  on  the  Part  and  Behalf 
of  the  Workman,  who  fliall   be   fome  Workman  having 
a   competent   Knowledge  of  that   Branch  of  the   Manu- 
faAure    witb  regard   to   which   fuch   Difpute    (hall   have 
irifcn   (fuch   refpedive   Referees    refiding   in  or   near   to 
he  Place'  where  the  Meeting  for  fuch  Referee  (hall  be 
o  be  held),  and  it  (hall  be  lawful  for  any  fuch  Manu- 
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4^,Vi5i.  f^flurcr,  Agent,  or  Foreman,  or  fuch  Workman,  or  any 
-IcoTTON  Pcrfon  attending  for  them  rcfpcftivcly,  pcrcmptoriJy,  and 
wiEAVERs.  without  affigning  any  Reafon,  to  challenge  any  Referee  fo 
propofed ;  and  the  Juftice  ihall  in  fudh  Cafe  immediately 
propofe  another  Perfon  of  the  like  Defcription  as  aforefaid, 
who  may  alfo  be  peremptorily  challenged,  and  if  fo  chal- 
lenged, the  Juftice  (hall  in  fuch  Cafe  propofe  another  fach 
Pcrfon  of  the  like  Defcription  as  aforefaid,  who  may  alfo  be 
Challepge.  peremptorily  challenged,  fo  as  that  each  Party  may  have 
Two  peremptory  Challenges  without  affigning  any  Caafe ; 
but  if  the  Perfons  fo  propofed  as  Referees  mall  not  be  fo 
challenged,  or.  if  either  or  fuch  Parties  (hall  not  attend  atf 
any  fuch  Meeting  to  -make  any  fuch  Challenge,  the  Perfons 
fo  propofed,  or  in  the  Event  of  all  the  Challenges  hereby 
allowed  being  made,  the  Perfons  thereupon  propofed  by  the 
faid  Juftice  fhall  be  nominated  Referees  to  fettle  fuch  Dif- 
pute,  and  the  faid  Juftice  fhall  thereupon  appoint  a  Place  of 
Meeting  according  to  the  Dirediions  of  this  Ad,  and  alfo  a 
Day  for  the  Meeting^  Notice  of  which  Nomination,  and  of 
the  Time  of  Meeting  (hall  thereupon  be  given  to  the  Per- 
fons fo  nominated  Referees,  and  to  any  Party  to  any  fuch 
Difpute  who  may  not  have  attended  the  Meeting  before 
-  fuch  Jufllce  as  aforefaid,  which  Appointment  (hali  be  by 
fuch  Judice  certified  in  the  Form  following;  that  is  to  fayi 

*  I  j4.  B.  one  of  the  Juftices  of  Peace  adding  for 

*  do  hereby  certify,  That  C.  D.  and  E.  F.  iirc  by  me  duly 

*  nominated   Referees  to  fettle  the  Matters  in  Difference 
^  between  G.  H,  of  Mafter  ManufaSurer, 

*  or  Agent,  or  Foreman  of,  (as  the  Cafe  may  be)  and  /.  Jf. 

*  of  '     ,  Weaver,  purfaant  to  an  AS  paffed  in 

*  the  Forty-third  Year  of  the  Reign  of  His  prefent  Majefty; 

*  and  that  the  faid  Referees  are  hereby  dire£led  to  meet  at 

*  on  the  Day  of 
«  at            of  the  Clock. 

Periods  2,  Provided  alfo,  That  all  Complaints  by  any  Weaycra? 

which  com.  ^^  ^^^  Materials,  (hall  be  made  within  Four  Weeks  of  his 
plaint  (hail  receiving  the  fame ;   and  all  Complaints  arifing  from  any 
be  made,     other  Caufe  (hall  be  made  within  three  Days  after  fuch 
Caufe  of  Complaint  (hall  arife,  and  that  it  (hall  not  be  al- 
lowa3>le  to  any  Manufacturer  who  ihall  have  received  vom 
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his  Poflcffion  any  Cotton  Cloth  without  Objeaion  made  by  cio.  lu, 
himfelf  or  his  Clerk  or  Foreman,  afterwards  to  make  any  I^coVVom 
Complaint  on  Account  of  Work  fo  received.  weavihs. 

3,  Provided  always,  That  in  all  Cafes  where  Complaints  piacc*  of 
■re  made  refpcSing  bad  Warps  or  Utenfils  by  Workmen,  meeting  of 
the  Place  of  Meeting  of  the  Referees  (hall  be  at,  or  as  neat  "^«"«»- 
i8  may  be  to,  the  Place  where  the  Work  has  been  given  out. 

4,  Provided  alfo.  That  if  any  Perfon  fo  complaining  as  p^^jy  ^^nj. 
aiforefaid,  (hall  not  attend  or  fend  fome  Perfon  on  his  or  her  plaining 
Behalf  at  the  Time  and  Place  appointed  by  fuch  Juftice  of  P°^  attend- 
tfie  Peace  for  the  Purpofe  of  naming  Referees  as  aforefaid,  [jjf  benefit 
fuch  Perfon  (hall  not,  in  fuch  Cafe,  be  entitled  to  the  Bene-  of  this  aa, 
fit  of  this  Aft  5  and  if  any  Perfon  againft  whom  any  fuch  ^^^  P*"y 
Complaint  fliall  have  been  made  as  aforefaid,  fliall  not  at-  of^StT"^ 
tend,  or  fend  fome  Perfon  on  his  or  her  Behalf,  the  Juftice  tending  to 
of  the  Peace  (hall  neverthelefs  proceed  to  nominate  Referees,  lofc  !»*»      * 
and  the  Perfon  making  fuch  Default  fhall  in  that  Cafe  be  ciSknL. 
deprived  of  all  Right  of  Challenge  under  this  Aft. 

5,  That  the  faid  Referees  (hall  meet  at  the  Time  and  Rcfcrcei  to 
Place  (ixed  by  the  Juftice  of  the  Peace  by  whom  fuch  Re-  determine. 
ferees  were  appointed,  and  fhall,  by  Infpeftion  of  the  Work 

in  regard  to  which  the  Difpute  may  have  arifen,  by  hearing 
and  examining  the  Parties,  or  any  other  Perfons  on  their 
Behalf,  or  that  attend  to  give  Evidence  refpefting  the  Mat- 
ters in  Difpute,  or  by  otherwife  afcertaining  the  true  State 
of  the  Cafe,  in  fuch  Manner  as  to  fuch  Referees  (hall  appear 
necefTary,  proceed  to  determine  the  Matter  or  Matters  in 
Difpute  deferred  to  them,  and  the  Award  to  be  made  by 
fuch  Referees  (hall  be  final  and  conclufive  between  the  Par- 
ties, without  being  fubjeft  to  review  or  challenge  by  any 
Court  whatfoever  j  but  in  Cafe  fuch  Referees,  fo  appointed, 
cannot  agree  upon  and  decide  fuch  Matter  or  Matters  in  Dif- 
pute fo  referred  as  aforefaid,  or  (hall  not  make  and  fign  their  if  no  award 
Award  within  Three  Days  after  the  Date  of  the  Order  of  within 
fuch  Juftice,  certifying  their  Appointment,^  and  then  the  ^^^^  ^^7^ 
faid  Referees  fhall  without  Delay  go  before  the  Juftice  by 
whom  they  were  appointed,  and,  in  Cafe  of  his  Abfence  or 
Indifpofition,  before  any  other  of  His  Majefty's  Juftices  of 
the  Peace  aftrng  in  and  for  the  County,  Stewartry,  City, 
Burgh,  or  Place,  and  refiding  neareft  to  the  Place  where 
the  Meeting^ to  fettle  fuch  Difpute  fhall  have  taken  Place» 
and  ihaU  ftate  to  fuch  Juftice  or  Juftices  who  may  be  pre- 
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CEO,  ni,     fent,  the  Points  in  Difference  between  them  the  fidd  Re- 
— ootto'n  f<^«e9,  which  Points  in  Difference  the  faid  Juftice  or  Jut 
w£AYKEs.  tices  (hall  and  is  and  are  hereby  authorized  and  required  to 
bear  and  determine  upon  the  Statement  of  the  Referees^ 
and  the  faid  Juftice  or  Juftices  is  and  are  hereby  direfbd 
and  required  to  fettle  and  deternune  the  Matter  io  Dtijpate 
with  all  po(&bk  Difpatch»  and  in  all  Cafes^  ^hin  the  Spac« 
of  Two  Days  after  the  Expiration  of  the  Time  hereby  al- 
lowed to  the  Referees  to  make  and  fign  their  Award;  and 
the  Determination  of  fuch  Juftice  on  Juftices  (hall  be  final 
and  conclufive  between  the  Panies  fo  difiering  as  aforefai(j^ 
without  being  fubje£l  to  review  by  any  Court  wbatfiocrer. 
Tuaket»        6,  Provided  always^  That  if  either  of  the  faid  Referees 

B^rft!!^-  *^^*  ^^^^^^  ^^  ^«^y  ^^  SP  ^^^  ^^  f^d  Juftice  or  Jafticc^ 
ncntofone  fuch  Juftice  or  Juftices  are  hereby  empowered  and  required 
leferee.       to  determine  the  Matter  in  Difpute  upon  the  Statement  and 
Reprefentation  of  the  Referee  who  (hall  come = before  hiffl 
or  them. 
Empower-       7,  Providid  always,  That  in  Cafe  either  or  both  of  the 
tkM^*  i"-"  ^^^^  Referees  fo  appointed  (ball  refufe  or  delay  to  acccpr 
fufal  of  re^  fuch  Reference,  or  accepting,  (hall  not  a£k  therein,  the  Ju(» 
ferees  to      tice  (hall  proceed  to  name  another  Perfon  or  other  Perfoa^ 
!?I^°        of  ^e  Defcriptions  aforefaid,  to  be  Referee  or  Referees  io 
oiheis.        Place  of  fuch  Referee  or  Referees  fo  refuling  or  delky 
ing  to  accept,  or  who  (hall  not  a£l ;    and  the  Party  o( 
Parties  ihall  hare  the  fame  Power  of  Challenge  in  the 
Cafe  of  a  fecond  Nomination,  as  is  given  by  thi^  A&  in 
the  Cafe  of  a  firft  Nomination:    Provided   always,  That 
fuch  Party  has  not  already  exercifed  the  fame ;  and  in  erery 
Cafe  of  a  fecond  Nomination^  the  Referees  (hall  meet  with; 
in  Twenty-four  Hours  after  the  Application  for  the  faoci 
and  at  the  fame  Place  at  which  the  Meeting  of  the  Referees 
firft  named  was  appointed ;  and  the  Expence  of  every  fudx 
Application  for  the  Appointment  of  a  fecond  Referee  Aall 
be  borne  and  defrayed  by  the  Party  through  whofc  Dc* 
Where  a     fault,  or  the  Default  of  wnofe  Referee  fuch  Application  ts 
fecond  re-   rendered  ncceffary. 

poTnteT  8,  That  in  every  Cafe  where  a  fecond  Referee  (baB  be 
and  he  docs  appointed  as  aforefaid,  and  fuch  fecond  Referee  (hall  not 
not  attend,  attend  at  the  Time  and  Place  appointed  for  fettling  the 
refc?cc  ma  Matters  in  Difpute,  it  (halj  be  lawful  for  the  other  RefcrWi 
^ctvnuQc!^  at  fvcfa  Time  and  Place,  to  proceed  by  himfelf  to  the  bev- 


N®-  LXr.  OF  STATUTESw  CCXXXi 

ing  and  determining  of  the  faid  Matters  in  Difpute ;  and  in  gio.  in, 
fttch  Cafe  the  Award  of  fuch  fole  Referee  (hall  be  final  and  ^»  ^  '^'• 
conclufiTe  as  to  aU  Matters  in  Difpute  fubraitted  to  fuch  wbavir*. 
Referees  without  being  fubjeft  to  Review,  Appeal,  or  Suf- 
penfion. 

9,  That  all  Perfons  fummoned  as  Wirncfles  on  any  PunUhinp 
Queftion  under  this  Aft,  by  any  Juftice  or  Juftices  of  the  ^itn«ffc* 
Peace,  (hall  be  liable  and  fubiea  to  fuch  Puniftment  or  HTg." 
Penalties  for  any  Negle£l,  Default,  or  Refufal  to  attend,  as 

may  be  inflifled  or  levied  by  any  Law  in  force  in  Scotland, 
for  CfoaAi  Offence,  Negle£t,  or  Default. 

10,  That  if  cither  of  the  faid  Parties  (hall  naglcft  or  re-  Arbitration 
fufe  to  attend  the  faid  Referees  or  Referee,  they  or  he  may,  |JJJ^*^^*^***, 
notwitfaftandxng,  proceed  to  make  their  or  his  Award  in  the  ti«"£  not" 
iame  Manner  as  if  fuch  Party  had  attended.  attend. 

11,  Provided  always,  Tbat  if  the  Parties  by  and  between  Parties  m^ 
whom  the  faid  Reference  (hall  take  place  as  aforefaid  (hall  extend  the 
think  it  expedient  or  be  dc(irous  to  extend  the  Time  hereby  l^^fol 
Kmited,  for  the  making  of  the  Award  or  Umpirage,  it  (hall  award. 
and  may  be  lawful  for  them  to  extend  the  fame  accordingly 

by  Indorfement  (according  to  the  Form  in  the  Schedule 
hereunto  annexed),  on  the  Back  of  the  Order  of  the  Juftice 
of  Peace,  certifying  the  Appointment  of  the  Referees,  to 
be  (igned  by  both  of  them  in  the  Pre(cnce  of  One  or  more 
credible  Witnefs  or  Witneffes,  any  Thing  herein  before  con- 
tained to  the  contrary  notwithftanding, 

12,  Provided  alfo.  That  the  Award  or  Umpirage  to  be  How  award 
made  upon  any  Reference  demanded  under  this  Aft,  (hall  ^^  ^ 
and  may  be  drawn  up  and  written  at  the  Foot  or  upon  the 

Back  of  the  faid  Order,  certifying  the  Appointment  of  the 
Referees,  according  to  the  Form  in  the  qphedule  hereunto 
annexed,  any  Law,  Ufage,  or  Cuftom  to  the  contrary  not- 
withftanding. 

13,  That  upon  Fulfilment  of  the  Award  or  Umpirage,  Penalty  on 
the  fame  (hall  be  acknowledged  by  the  Party  in  whofe  Be-  pcrfon»  re- 
half  die  fame  was  made,  by  an  Acknowledgment  at  the  Foot  fjli^^j^^ 
of  the  faid  Award  in  the  Form  of  the  Schedule  hereunto  an-  awaid. 
nexed,  which  with  the  Award  (hall  thereupon  be  delivered 

to  the  Party  fulfilling  the  fame,  and  if  either  Party  (hall  rc- 
fufe  or  delay  to  fulfil  the  faid  Award  or  Umpiragc>  for  the 
Sp^ce  or  Term  of  Two  Days  after  the  fame  (hall  have  been 
reduced  into  Writing,  the  Party  fo  refufing  or  delaying  (ball 

P4 


CCXXXii  APPENDIX  I|  M"  LXt^ 

Gio.  ni»     forfeit  and  pay  to  the  Party  in  whofe  Favour  the  faid  Award 
34.  c.  151.  Qj  Umpirage  fhall  be  made,  the  Sum  of  '^'en  Pounds,  to  be 
'vftlsl^t!  recovered  in  a  fummary  Way  before  One  or  more  Jufticc 
or  Juftices  of  the  Peace  for  the  County,  Stewartry,  City, 
Burgh,  or  Place,  where  fuch  OiFence  (hall  be  committed; 
and  the  Convidlion  for  the  fame,  according  to  the  Form  of 
the  Schedule  hereunto  annexed,  may  be  had  and  made  upoa 
the  Produ£):ion  of  the  Award  or  Umpirage  undifcharged; 
and  in  Cafe  any  fuch  Forfeiture  or  Penalty  (hall  not  be  fonh- 
with  paid  puifuant  to  fuch  Convi£tion,^  iuch  Juftice  or  Juf- 
tices (hall,  by  Warrant  under  his  or  their  Hand  or  Hands, 
caufe  the  fame  to  be  levied  by  Diftrefs  and  Sale  of  the  Of- 
fender's Goods  and  Effefts,  together  with  all  Colls  and 
Charges  attending  fuch  Diftrefs  or  Sale ;  and  in  Cafe  no 
fufficient  Didrefs  can  be  had,  fuch  Juftice  or  Juftices  ihail, 
by  Warrant  under  his  or  their  IJand  or  Hands,  commit  the 
Offender  to  the  common  Gaol  or  fome  Houfe  of  Corrcftion, 
within  his  or  their  Jurifdifiion,  there  to  remain  without  Bail 
for  any  Time  not  exceeding  three  Calendar  Months,  nor  leb 
than  Two  Calendar  Months. 
Like  pro-        1 4,  PROVIDED  always,  That  where  any  Work  fhall  hare 
ccedingi      teen  delivered  to  any  Workman  by  the  Agent  or  Servant 
!f!!!I?r^..  of  any  Mafter  or  Mafters  to  be  when  finifhed  delivered  to 
vant«,  and    fuch  Agent  or  bervant,  and  alfo  where  Two  or  more  rer- 
parmcr.      fons  fhall  carry  on  the  Bufinefs  of  fuch  Manufadure  as  Part- 
ners, in  every  fuch  Cafe  refpeftively  the  like  Proceedings 
dire£ted  by  this  A£l  fhall  and  may  be  had  againft  fuch 
Agent,  Servant,  or  any  Partner,  and  fhall  be  as  effedual  as 
if  the  fame  had  been  had  and  made  againft  the  Principal  or 
againft  all  the  Partners,  and  alf  the  faid  Perfons  refpeflifclj^ 
fhall  obey  the  Award  made  thereupon,  and  all  fuch  Order 
or  Orders  as  fhall*be  made  by  the  laid  Jufticc  or  Juftices  in 
or  refpefting  the  Matters  in  Difpute,  and  fhall  be  fubjeft  to 
the  fame  Pains,  Penalties,  and  Forfeitures  for  refufingor 
delaying  to  abide  by  or  perform  the  faid  Order,  as  ir  the 
Proceedings  had  been  had  againft  the  Principal  or  all  the 
Partners. 
Proceed-  1 5,  PROVIDED  alfo.  That  in  all  Cafes  where  any  Procecd- 

*"J^  ^V*^*'  ^^^  "^^y  ^^  ^^^  againft  any  Mafter  or  Mafters  under  this 
ruptcy  of     -^^J  ^^  where  fuch  Proceedings  fhall  have  been  commenced, 
mailer.       and  the  Mafter  or  Mafters  fliall  become  or  be  Bankrupt^  or 
any  Aflignment  of  his  or  their  Eftate  or  Effedts  fhall  hare 
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been  made  under  the  faid  Bankruptcy,  or  otherwife  by  Deed  ^'o* "'» 
or  in  Law,  the  Fadlor  or  Truftec  upon  or  the  Aflignee  or  I^cqtVom 
AiBgnees  of  fuch  Eftate  or  £fFe£ts  {hall  be  liable  to  the  Pro-  wkavies. 
ceedings  authorifed  by  this  ASt  again  (I  the  Mafter  or  Maf- 
ters  at  fully  as  the  Mafter  or  Maders  was  or  were  before 
the  Bankruptcy  or  AfBgnment;  and  fuch  Proceedings  may 
be  commenced  or  carried  on  againft  fuch  Fa£lor  or  Truftee^ 
or  Affignee  or  Affignees,  who  (hall  fulfil  and  abide  by  the 
Award  made*  thereupon,  and  all  fuch  Order  or  Orders  aa 
fhall  be  made  by  the  faid  Juftice  or  Juftices  in  or  refpe£ting 
the  Matters  in  Difpute,  and  (hall  be  fubjedl  to  the  fame 
Pains,  Penalties,  and  Forfeitures  for  rcfufing  or  delaying  to 
abide  by  or  perform  the  fame  as  if  the  Proceeding  had  been 
had  againft  the  Mafter  or  Mailers  before  his  or  their  Bank- 
ruptcy or.  the  AlTignmenf  of  his  or  their  Eftate  or  EfiFe^s : 
Provided  that  all  Sums  of  Money  to  be  paid  in  purfuance  of 
fuch  Award  or  Orders  fiiall  be  recoverable  only  out  of  the 
£ftate  or  £ffe£ls  of  fuch  Mafter  or  Mafters,  and  not  out  of 
the  proper  Money  of  fuch  Faftor  or  Truftee  or  Aflignee  or 
Affignees. 

1 6,  That  where  any  married  Woman  or  Infant  under  For  fettling 
the  Age  of  Twenty-one  Years  (hall  have  caufe  of  Complaint  complaint. 
in  any  of  the  Cafes  provided  for  by  this  Aft  againft  any  w^omc"OT 
Mafter  or  Mafters,  his  or  their  Agent,  or  Servant,  or  Faftor,  infants. 

or  Truftec,  or  Aflignee  or  Aflignees  as  aforefaid,  fuch  Com- 
plaint may  be  lodged,  and  all  further  Proceedings  thereupon 
had  by  and  in  the  Name  of  the  Huft)and  of  fuch  married 
Woman,  and  of  the  Father,  or,  if  Dead,  of  the  Mother,  or 
if  on  the  Death  of  both  Parents,  of  any  of  the  Kindred  of 
any  fuch  Infant,  and  of  the  Surety  or  Sureties  in  any  In- 
denture of  Apprenticeftiip  of  any  fuch  Infant  being  an  Ap- 
prentice, and  fuch  Proceedings  ftiall  be  as  efleftual  and  as 
valid  and  binding  as  if  fuch  married  Woman  was  fole,  and 
fuch  Infants  were  of  full  Age,  and  purfued  by  themfelves, 
the  Remedies  prefcribed  by  this  Afk. 

17,  That  all  Cofts,  Time,  and  Expences  attending  the*  Payment  of 
Applications  to  Juftices  to  be  made  under  this  Adl,  and  of  ^^^*»  ^^' 
the  Reference  purfuant  thereon,  (liall  be  fettled  by  the  Re» 

ferees  or  Referee  by  whom  fuch  Difpute  (hall  be  fettled, 
and  where  the  fame  (hall  be  determined  by  any  Juftice  or 
Juftices  of  the  JPeace  upon  the  Statement  of  the  Referees  or 
Referee  in  Manner  herein  dire£led;  then  the  Cofts,  Time, 
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and  Expences  aforefaid  fhall  be  fettled  by  fuck  Juftke  or 
Juftices;  and  where  the  Referees  appointed  as  aforefaid 
cannot  agree  as  to  the  Cofts,  Tune,  and  Expences  to  be  al« 
lowed,  the  fame  (hall  be  fettled  by  the  Juftke  of  the  Peace 
by  whom  the  faid  Referees  or  Referee  were  or  was  named, 
or  in  his  Abfence  by  any  other  Juftice  or  Juftices  of  the 
Peace  for  the  fame  County  or  Stewartry. 

18,  Tf^AT  the  following  and  no  higher  Fees  (hall  be  al- 
lowed to  be  taken  for  any  Proceeding  under  this  A6t : 

To  the  Qerk  of  the  Juftice  or  Judices, 

For  each  Summons,  Four-pence ; 

For  every  Oath  or  Affirmation,  Four-pence ; 

For  drawing  and  entering  the  Order,  Sixpence  % 

For  every  W  arrant.  Sixpence ; 

For  every  Convi£lion,  One  ShilKng. 

To  the  Conftable  or  other  Peace  Officer, 

For  Service  of  Summons  or  Order,  Four-pence  j 

For  executing  Warrant  of  Diftrefii  and  Sale  of  Goo^ 
One  Shilling  and  Sixpence ; 

For  Cuftody  of  Gkw>ds  diftrained)  per  J/Vin,  Foui^pence; 

For  every  Mile  he  Ihall  travel,  Four-pence ;  and  a  Table 
of  Fees  figned  by  the  Clerk  to  fuch  Juftice  or  Jaftices 
(hall  be  hung  up  in  every  Place  where  any  Generali 
Quarter,  or  other  Seffions  of  the  Peace  (hall  be  held. 

19,  That  in  all  Cafes  the  Length  of  the  Web  for  which 
the  Workman  is  to  be  paid,  (hall  be  afcertained  by  the 
Standard  £11  of  Forty-five  Inches% 

20,  That  with  every  Warp  given  out  by  the  Mamifac- 
tnrer  to  a  Workman  to  be  wove,  there  (hall  be  delivered  a 
Ticket,  denoting  the  Work  to  be  done  adapted  to  each 
Branch  of  the  Manufadure,  ftating  the  Quantity  and  FioC" 
nefs  of  the  Warp  in  plain  Warps,  whether  white  or  coloBf- 
ed,.  and  in  all  Cafes  the  Quantity  and  Denomination  of  the 
Work  to  be  performed,  and  the  Rate  and  Price  to  be  paid 
for  the  fame,  according  to  the  Standard  EU,  if  done  in  & 
workmanlike  Manner,  which  Ticket  (hall  be  figned  by  the 
Manufadurer  or  the  Pcrfon  employed  by  him  to  give  out 
Work ;  and  which  Ticket,  in  the  Event  of  Difputes  be- 
tween the  Matter  and  Weaver,  (hall  be  Evidence  of  ail 
Matters  and  Things  mentioned  therein,  or  refpe^g  ^ 
fame; 
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21,  That  every  Mafter,  Foreman,  or  Agent  refufing  or  oe«.  m, 
«egle£tiDg  to  give  a  Ticket  in  the  Manner  hereby  prcfcrib-  ^^^'^oi 
€d,  ihall  forfeit  and  pay  any  Sum  not  exceeding  Ten  Shtl-  wiatkrs. 
Ik^Sf  Dor  lefs  than  Five  Shillings,  for  each  FaUure  or  Ne«  Peaalty  in 
g\t£k  to  any  Perfon  or  Perfons  who  (hall  fue  for  the  fame,  cafe  ticket 
to  be  recovered  and  applied  in  the  fame  Manner  as  other  °°J  ^.^f" 
Penalties  may  be  recovered  and  applied  by  this  A£t :  Pro-  work. 
▼ided  always.  That  no  Appeal  (hall  be  competent  againi): 

any  Convid^ion  for  any  fuch  Penalty. 

22,  Provided  always.  That  in  all  Cafes  refpe£iing  mount-  Ne^  pat- 
ii^  or  getting  up  new  Patterns,  the  Sum,  if  any,  that  (hall  '^"J*  ^o}>^ 
be  agreed  between  the  Mafter  and  Workman  to  be  paid,  ^j  i^f^ 
or  the  Manner  in  which  the  Workman  is  to  be  compenfated  ucket. 
for  Mounting,  (hall  be  di{lingui(hcd  in  every  fuch  Ticket 

from  the  Price  to  be  paid  for  Working. 

23,  Provided  always.  That  in  all  Cafes  of  Difpute  that  Settling dir- 
may  arifc  between  Weavers  and  Perfons  employed  by  them^  P"*l' "" 
or  which  may  arife  between  Mafters  and  Perfons  engaged  n^^n^^J' 
in  ornamenting  Cotton  Goods  with  the  Needle,  it  (hall  and  cotton 
may  be  lawful  for  any  One  of  His  Majcfty*s  Jufticcs  of  the  Rfodi  with 
Peace,  a£ling  in  and  tor  the  County,  Stcwartry,  City,  Burgh,  ^^ 
or  Place,  where  fuch  Difpute  (hall  happen,  and  he  is  hereby 
required,  upon  Complaint  being  made  to  him  in  the  Manner 
dire£ied  by  this  A£l,  to  appoint  Two  Perfons,  being  either 
Manufacturers,  or  the  Foremen  or  Agents  of  Manufactur- 
ers, or  other  Perfons  who  have  a  competent  Knowledge  of 

that  Branch  of  the  Manufadture  about  which  fuch  Difpute 
may  have  arifen,  which  Perfons  fo  appointed  (hall  examine 
into  and  infpeC^  the  Work  or  Materials  in  regard  to  which 
fuch  Difpute  (hall  have  ariOen,  and  (hall  otherwife  proceed 
to  determine  the  faid  Matter  or  Matters  in  Difpute,  in  the 
Manner  direded  by  this  Ad;  and  all  the  Proceedings, 
Rules,  Directions,  Matters,  and  Things  (hall  take  Place, 
and  be  followed  and  obferved  in  and  for  the  Settlement  of 
fuch  Difputes,  as  by  this  A&  are  provided  in  thefe  Cafes  of 
Difpute  where  Referees  are  direOed  to  be  appointed  by  this 
Aft. 

24,  Provided  always,  Tliat  every  Award  or  Umpirage,  Award  to 
Ticket,  Matter,  or  Thing,  under  and  by  virtue  of  this  Aft,  ^«  <>«  "«- 
fhall  and  may  be  drawn  up  and  written  upon  unftamped  p,^,^ 
Paper,  any  Law,  Cuftom,  or  Ufage  to  the  contrary  thereof 

in  anywife  notwithdanding. 


CCXXXVl  APPENDIX  I,  N»  LXV, 

GEO.  Ill,  25,  That  it  (hall  and  may  be  lawful  for«ny  Pcrfon  con- 

— coVton  ^»^cd  before  any  One  or  more  Jufticc  or  Jullices  of  the 
wcAv»g».   Peace  of  any  Offence  againft  this  Acl,  to  appeal  to  the  Juf- 
tices  of  the  Peace  afTembled  at  the  next  General  Quarter 
Seflions  or  Adjourned  Quarter  Seflions  of  the  Peace,  to  be 
holden  for  the  County,  Stewartry,  City,  Burgh,  or  Place, 
wherein  fuch  Conviftion  (hall  fee  made,  fuch  Perfon  fo  ap- 
pealing giving  immediate  Notice  -of  fuch  Appeal,  and  find- 
i^ppcal       ing  fufficient  Sureties  in  the  Sum  of  Five  Pounds  each,  and 
entering  into  his  or  her  own  Recognizance  before  fuch  Juf- 
tire  or  Juftices  before   whom  he  fhall  be  fo  convidcd  as 
aforefaid,  in  the  Sum  of  Ten  Pounds,  to  appear  and  profc- 
cute  every  Appeal  with  EfFeft ;  and  the  Juftices  of  the 
Peace  at  fuch  General  Quarter  or  Adjourned  Seffions  of  die 
Peace  are  hereby  authorized  and  required,  on  every  fuch 
Appeal  being  made,  and  on  reafonable  Notice  thereof  gi?cn 
to  the  other  Party,  finally  to  hear  and  determine  the  Matter 
df  every  fuch  Appeal,  and  to  make  fuch  Order,  and  award 
fuch  Cofts  therein,  as  they  in  their  Difcretion  fhall  fee  meet} 
and  which  faid  Order  and  Determination  (hall  be  final  and 
conclufive  to  all  Parties  ;  and  no  Bill  of  Advocation  or  Suf- 
penfion  fliall  be  competent  againft  any  fuch  Proceedings  or 
Determination. 
Limitation     .  26,  That  po  Aftion  Or  Complaint  thall  be  brought  againft 
of  aaion.    any  Referee,  Juftice  of  the  Peace,  Conftable,  or  other  Offi- 
cer, or  againft  any  other  Perfon  or  Perfons  whomfoever,  for 
any  Matter  or  Thing  wJhatfoever  done  or  committed  under 
or  by  virtue,  or  in  the  Execution  of  this  Ad,  unlcfs  fuch 
Action  or  Complaint  (liall  be  brought  within  Six  Calendar 
Months  next  after  the  doing  or  committing  of  fuch  Matter 
or  Thing. 
Aamaybc      27,  ProvideDv always.  That  if  any  Adion  or  Suit  ftall 
evidence     hereafter  be  commenced  or  profecuted  againft  any  Pcrfon  or 
Perfons,  for  any  Thing  done  under  or  by  virtue,  or  in  the 
Execution  of  this  A6^,  fuch  Perfon  or  Perfons  denying  the 
Libel,  or  objefting  to  the  Relevancy,  may  give  this  A&  and 
fpecial  Matter  in  Evidence;  and  if  the  Aftion  ftiall  bedif- 
miffed  for  Want  of  Profecution, -or  the  Defender  or  Defend- 
ers fhall  be  afToilzicd,  fuch  Defender  or  Defenders  ftall  re- 
cover his,  her,  or  their  full  Coftfii  for  which  he,  (he,  or  they 
Ihall  have  like  Remedy  as  in.Cafes  where  Cofts  by  Law  arc 
given  to  Defenders. 
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28,  Provided  alfo,  That  no  Jufticc  of  the  Peace,  being  ^^^'  '"• 
alfo  a  Maftcr  Cotton  Weaver,  fliall  ad  as  fuch  Juftice  under  licoTT^o^jf 
this  Aft,  any  Thing  herein  contained,  or  any  former  Sta-  wEAvstt. 
tute.  Law,  Ufage,  or  Cuftom  to  the  contrary  thereof  in  any-  No  maftcr 
•wife  notwithftanding.  ^o  ^a  as  a 

29,  Provided  alfo.  That  no  Proceeding  under  this  Aft  peacc  under 
ihall  be  fet  afide  or  quaflied  for  Want  of  Form.  this  Art. 

30,  Provided  alfo,  That  nothing  in  this  Aft  contained  Procccd- 
ihail  extend,  or  be  conllrued  to  extend,  to  repeal,  abridge,  ingsnot  to 
annul,  or  make  void  any  of  the  Claufes,  Provifions,  Reme-   ^  ^"*  ^  ' 
dies,  or  Powers  contained  in  the  feveral  Afts  made  and  of^^JJ^mCT 
pafied  in  the  Firll  Year  of  the  Reign  of  her  late  M?jefty  aAs  beyond 
Queen  Anne,   and   in    the  Thirteenth   and   Twenty-third  *  c^'^aiu 
Years  of  the  Reign  of  his  late  Majefty  King  George  the  """^ 
gccond,  and  the  Seventeenth  Year  of  the  Reign  of  his  pre- 

fent  Majeily,  or  in  any  or  either  of  them ;  or  in  any  other 
Aft  or  Afts  relating  to  the  Powers  of  Juftices  of  the  Peace, 
^nlefs  in  fo  far  as  altered  by  this  Aft,  or  to  the  faid  Trade 
heretofore  made  and  pafled,  fo  far  as  the  fcimc  enaft,  pro<p 
vide,  or  inflift  any  Pains,  Penalties,  and  Punifhments  upon, 
or  againft  fuch  Workmen,  and  fo  far  as  the  fame  enaft, 
provide,  or  afford  any  Remedy  or  Remedies  to  the  Maflcrs 
againft  the  Workmen  engaged  in  the  faid  Trade  or  Manu- 
fafture,  (fave  and  except  where  Referees  have  been  ap- 
pointed in  the  Manner  direfted  by  this  Aft),  any  Thing  in 
this  Aft  contained  to  the  contrary  thereof  in  anywife  not- 
withftanding,    • 

3 1,  That  this  Aft  fliall  be  taken  and  allowed  to  be  a  Public  ad. 
public  Aft  in  all  Courts  within  this  Kingdom;    and   all 
Judges  and  Juftices  of  the  Peace  are  hereby  required  to  take 
Notice  thereof  as  fuch  without  fpecially  pleading  the  fame. 


FORM  of  the  Award  to  be  written  at  the  Foot  or  upon  the 
Back  of  the  Order  of  the  'Jufllces  of  Peace ^  certifying  the  Re" 
ference. 

We  /.  JST.  and  L.  M.  (name  and  defcrihe  the  Referees)  the 
Referees  appointed  to  fettle  the  Matters  in  Difpute  between 
the  Parties  within  named,  (/.  AT.  one  of  the  Referees  fo  ap- 
pointedj  or  Z.  M,  the  other  Referee  appoiiUed,  having  failed 
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43*!^  "51.    ^^  attend,  or  I  N.  0.  the  Jufticc,  as  tie  Cafe  munbe)io 
—COTTON  hereby  adjudge  and  determine,  that  (^bere  fet  forth  the l^t- 
vEAvsas.  termination  to  which  the  Referees  or  Refiree  or  Jufiice^  ms  the 
Cafe  may  he^Jball  fuhjcribe  their  Names.) 

FORM  ef  Indorsement  eaftending  the  Time  limited  fir  moL 

ing  the  Award* 


We  a.  B.  and  C.  D.  Parties  to  the  within  Reference^  do 
herebv  agree  to  extend  the  fame  to  the  Daj  of 

inclunve.    Witnefs  our  Hands  this  Day 

Witnefs  A.  R 

CD. 

FORM  cf  Acknowledgment  of  Fulfilment  of  the  AwARd 

to  be  written  at  the  Foot  thereof* 

I  A,  B.  do  hereby  acknowledge  that  the  above  Award 
has  been  fulfilled  by  C.  D.  who  is  hereby  difcharged  of  the 
fame.    Witnefs  my  Hand  this  Dfty  of 

Witnefs  A.  B. 

FORM  of  Conviction  for  refufing  or  delaying  tofulfi  ik 

Award. 

Be  It  remembered,  That  on  the  Day  of 

in  the  Year  of  His  Majefty*s  Reign,  and  in  the  Year 

of  our  Lord  A.  B.  is  convifted 

before  me  {or  name  the  Juftices  of  the  Peace  for  the  County^ 
Stewartryy  City,  Burgh,  or  Place  of  )  that  the 

faid  A.  B.  has  refufed  or  delayed  to  fubmit  to  the  \^nTi 
within  the  Time  limited,  contrary  to  the  Statute  made  ia 
the  Year  of  his  prefent  Majefty,  intituled,  An  AB 

Qerefet  forth  the  Title  of  the  A£i)  and  I  {or  we)  the  faid  Juf. 
tice  [or  Juftices)  do  hereby  adjudge  and  determine  the  faid 
A.  B.  for  the  faid  Offence  to  forfeit  and  lofe  the  Sum  of 

of  lawful  Money  of  Great  Britain, 
and  do  order  the  fame  to  be  fonhwith  paid  by  him  (her,  or 
them^  as  the  Cafe  may  be.) 


^^  LXVZ.  OF  STATUTES*  CCXXxix 


No.  LXVI. 

Geo.  Ill,  39,  €•  55,  pafled  June  13,  1799,  An  4B  fir  en* 
couraging  tie  Improvement  af  Lemds  fuhje^  U  the  Servitude 
rfThtrlage^  in  that  Part  tf  Great  Britain  called  Scotland. 

I,  It  (hall  be  lawful  to  the  Proprietor . .  •  of  any  Lands  or 
'Tenements  thirled  or  ailri£ted  to  any  Mill ...  or  to  the  Pro- 
prietor of  any  Mill  to  which  the  Lands  or  Tenements  of  any 
other  Perfon  are  thirled  or  aftrifted  ...  to  apply  to  His  Ma- 
jefty's  Sheriff  or  Steward  Depute  of  tjie  County  or  Stewartry  ApiJicatlon 
...  or  to  his  Subftitute,  by  a  Petition,  fetting  forth  fuch  his  ^"^  ™*^- 
or  their  Defire,  and  fpecifying  the  Lands  and  Tenements  fo 
thirled  which  he  or  they  is  or  are  defirous  fhould  be  freed 
from  fuch  Thirlage,  and  the  Mill  or  Mills  to  which  fuch 
I«ands  or  Tenements  are  fo  thirled,  and  allx>  the  Nature  of 
the  Thirlage,  the  feveral  Species  of  Corn  or  Grain  over 
which  it  is  extended,  the  Quantity  of  Multure  paid  for 
grinding  every  Sort  of  Grain,  tRe  Services  dependent  on  the 
^ight,  and  the  total  Amount  of  the  Multures  and  other 
Dues  claimed  or  allowed  to  be  due ;  which  Petition  the  faid 
Sheriff  or  Stewart  Depute  or  Subftitute  (hall  order  to  be  Serrlce  oa 
ferved  on  the  other  Party  or  Parties  interefted  in  the  faid  the  other 
Thirhge,  and  on  the  Tenant  or  Tenants  of  the  Mill  or  P^^^^- 
Mills  defcribed  in  the  faid  Petition,  and  (hall  alfo  caufe  an 
cdi&al  Citation  to  be  made  of  all  Parties  having,  or  pretend- 
ing to  have,  intereft  in  the  faid  Thirlage,  at  the  Church  or 
Churches  of  the  Parifh  or  Pari(hes  within  which  the  Mill, 
and  alfo  the  Lands  thirled  thereto,  are  (ituated ;  and  the 
Party  or  Parties  on  whom  fuch  Petition  is  ferved  (hall,  with- 
in 40  Days  after  fuch  Service  and  Citation,,  if  within  Scot- 
land, or  if  furth  thereof  then  within  60  Days,  lodge  with  EnulL 
the  Sheriff  or  Steward's  Clerk  their  Anfwers  to  the  Petition, 
fand  if  any  of  the  faid  Subjefts  arc  entailed,  on  the  next  fub- 
uitute  Heir  of  Entail  within  the  Kingdom  who  would  fuc- 
ceed,  failing  the  Heir  in  Poffeflion  and  his  Family),  and 
ihall  therein  fet  forth  all  Obje£lions  they  may  have,  either 
to  any  further  Procedure,  or  to  the  Matter  of  the  faid  Peti- 
tion^  and  they  (hall  alfo  (late  every  Claim,  Demand,  or  De- 
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cw.  uu     duftion  which  they  arc  either  then  or  afterwards  to  make 
^*/iirRL-   ^^  crave ;  which  Petition  and  Anfwprs  the  SheriflF  or  Steward 
AUK  ACT.    Deputpy  or  his  Subftitute,  (hall  immediately  take  into  Con* 
fideration,  and  within  30  Days  (hall  make  an  Order  or  De- 
crecy  finding  and  declaring  the  precife  Matters  in  the  faid 
Petition  and  Anfwers,  which  are  relevant  to  pafs  to  the 
Knowledge  of  a  Jury  in  Manner  after  mentioned,  and  20 
Days  from  the  Date  of  fuch  Order  or  Decree  having  elapfcd, 
or  in  Cafe  of  any  Advocation,  Sufpenfion,  or  other  Stay  by 
Order.        the  Authority  of  a  Superior  Court,  within  10  Days  after  fuch 
Advocation,  Sufpenfion,  or  other  Stay  has  been  difcufled  and 
removed,  the  SherifT  or  Steward  Depute,  or  his  Subftitute, 
(hall  pronounce  an  Interlocutor,  appointing  a  Jury  to  be  fum- 
moned  on  a  certain  Day,  to  be  exprefled  in  the  faid  Interlo- 
cutor at  the  Diflance  of  not  lefs  than  30,  and  not  more 
Summon-    than  40  Days  from  the  Date  of  fuch  Interlocutor,  to  give 
•ingthc  .     ^{jgjy  Verdift  or  Determination  on  the  Matters  contained  in 
^^*  the. faid  Petition  and  Anfwers,  and  decree  made  thereon  by 

the  faid  Sheriff,  or  Steward  Depute  or  Subftitute,  or  by  a 
fuperior  Court,  in  fuch  Manner  and  for  fuch  Purpofeas 
herein  after  is  direded ;  and  the  faid  Sheriff,  or  Steward 
Depute,  or  his  Subftitute,  is  hereby  dire£ted  and  required  to 
fummon  an  AQize  of  at  Jeaft  21  impartial  aild  difinterefted 
Men,  each  of  whom  fliall  be  an  Heritor,  or  Tenant  of  Land 
paying  30I.  Sterling  of  yearly  Rent,  within  the  faid  County 
or  Stewartry,  or  in  the  Cafe  of  Heritors  occupying  their 
own  Lands,  then  of  30I.  Scots  of  valued  Rent,  on  fuch 
Day  as  fliali  be  mentioned  in  the  Interlocutor  aforefaid; 
which  Aflize  being  called  on  the  faid  Day,  the  Number  of 
Aflizc  re-  Perfons  then  attending  on  the  faid  Aflfize  (hall  be  reduced 
4«iccA  ^Q  jjjng  by  each  Party,  (that  is,  the  Proprietor  of  the  Mill 
on  the  one  Part,  and  the  Proprietor  or  Proprietors  of  the 
thirled  Lands  or  Tenements  on  the  other),  ftriking  oflF  al- 
ternately, beginning  on  the  Part  of  the  Proprietor  of  the 
Mill,  or,  in  Cafe  of  any  of  the  Parties  not  appearing,  by  the 
Sheriff  or  Steward  Depute  or  Subftitute  ftriking  off  for  and 
on  Behalf  of  fuch  Party,  till  the  Number  be  reduced  to 
Nine,  who  ftiall  be  fworn  and  conftitute  a  Jury  for  the  De- 
termination of  the  annual  Value  of  the  Thirlage  Service? 
Jnry  con-  and  Preftations  thereto  annexed,  which  is  fubmitted  to  their 
confideration ;  before  which  Jury  and  the  faid  Sheriff,  or 
Stewart  Depute  or  Subftitute,  the  faid  Petition  and  A°* 


iiituied. 
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fwcrs,  or  Decree,  together  with  fuch  Evidence  as  any  of  the  oeo.  m. 
Parties  may  incline  ihall  be  laid,  which  Evidence  (hall  be  39»  «•  55* 
taken  in  Writingi  and  remain  for  four  Years  at  lead  upon  ^Qg  ^^t. 
Record  in  the  Court  where  it  was  taken ;  and  after  deliber- 
ating'thereon,  and  hearing  Parties  and  their  Procurators,  If 
they  ihall  deHre  to  be  heard,  and  upon  a  due  ConHderation 
of  all  the  Circumftances  of  die  Cafe,  the  faid  Jury  (hall,  by 
their  Verdid:  or  Determination,  fix  and  afcertain  the  A* 
mount  of  fuch  annual  Payment  in  Grain,  of  fuch  Kinds, 
and  in  fuch  Quantity  and  Amount  as  to  the  faid  Jury  (hall  Jary  fixing 
appear  to  be  a  juft,  fair,  and  equal  Value  and  Compenfation  ^  an">oni 
for  the  faid  Right  of  Thirlage,  and  all  and  every  Service,  gnnual 
JPreftation,  or  ReftriAion  thereto  annexed  or  incident ;  of  payment, 
which  Verdi^  or  Determination  an  Abbreviate  (hall  be  re- 
giftered  by  any  of  the  Parties  in  the  General  Regifter  of 
Safines  at  Edinburgh,  or  the  particular  Regifter  for  the  faid 
County  or  Stewartry,  within  (ixty  Days  after  the  pronounc- 
ing ot  fuch  Verdift  or  Determination :  Provided  always. 
That  nothing  herein  contained  (hall  invalidate  or  infringe  Refcrvation 
the  Right  competent  to  the  Proprietor  of  any  Mill  for  fup-  of"g^t«  " 
porting  and  repairing  the  Mill-dam,  and  the  Lead  or  Aque-  i^iuSiumS 
dud  conducing  the  Water  to  fuch  Mill,  by  taking  Stones, 
Turf,  or  other  Materials,  from  the  thirled  Lands  of  any 
neighbouring  Heritor  along  which  the  faid  Aquedu£t  pa({es, 
or  of  deepening  or  clearing  the  fame,  conform  to  ufe  and 
wont. 

2,  It  (hall  be  lawful  to  the  faid  ShcrifF,  or  Stewart,  De-  Jurifdiaion 
putc  or  Subftitute,  and  they  arc  hereby  empowered  and^'^^^ 
authorized  to  decide  and  determine,  by  their  Order  or  De- 
cree, on  the  faid  Petition  and  Anfwcrs,  all  Queftions  in  Law 
therein  contained,  refpefting  the  Nature,  Quality,  and  Ex- 
tent of  the  Thirlage  to  be  valued,  and  Services,  Preftations, 

and  Rcftriftions  thereto  incident,  or  the  Claims,  Demands^ 
and  Deduftions  made  or  craved  by  cither  of  the  Panics,  any 
Law  or  Praftice  to  the  contrary  notwithftanding. 

3,  Provided  always,  That  it  (hall  not  be  lawful  to  the  faid  Limitation 
Sheriff,  or  Stewart  Depute  or  Subftitute,  to  pronounce  any  thereof 
Judgment  or  Decree,  finding  or  declaring  Lands  to  be  thirl- 
ed or  aftridled  to  a  Mill  where^  the  Proprietor  of  the  Lands 
denies  the  Exiftencc  of  any  fuch  Right  of  Thirlage,  unlefk 

the  other  Party  produce  an  Extraft  of  a  Decree  of  Declara- 
tor, pronounced  by  the  Court  of  Scflion,  or  fufficient  £vi- 
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v.fo.  i!T,      dence  thereof  in  Proof  of  his  Right,  and  that  the  faid  She- 
^THiRx-    riff,  or  Stewart  Depute  or  Subilitutc,  (hall  (fuch  Produdion 
AOE  ACT.    not  being  made)  difmifs  the  Petition,  in  fo  far  as  regards 
the  Lands  which  are  denied  to  be  thirled,  and  proceed  only 
to  the  Valuation  of  the  Thirlagc  of  thofe  Lands  which  are 
confcded  to  be  thirled,  as  in  Manner  is  before  dire£led. 
VcTdia  not  .   4,  That  after  the  Expiry  of  three  Years  from  the  Re 
Id^aftc'r"^""  giftration  of  the  Vcrdi£i  of  the  Jury,  the  faid  Vcrdid,  and 
three  years,  tn^  Proceedings  had  relative  theicto,  ihall  not  be  reduced, 
^  fet  afide,  reviewed,  altered,  or  amended  by  the  Court  of 
-  Seflion,  or  any  other  Judicatory,  for  any  Negleci  of  the 

Frovifions  herein  contained,  or  for  any  Informality  orError^or 
for  any  other  Reafon  or  Pretext  whatever ;  and  if  any  Party 
fhall  purfue  any  Procefs  of  Redudion  of  the  Verdid  of  the 
Jury,  or  other  Procefs  for  fetting  the  fame  afide,  or  for  al- 
tering or  amending  the  fame  in  the  Court  of  Seffion,  and 
fliall  fail  in  fuch  Purfuit  or  Procefs,  fuch  Party  profecuting 
as  aforefaid  diail  be  liable  to  the  other  Party  or  Parties  in 
full  C  .fts  of  Suit- 
Grain  to  be      5,  That  after  fuch  Verdi(fl  and  Determination,  the  Ser* 
^*^  by    vitudc  gf  Thirlace  . . .  ihali  ceafe  to  be  exigible  from  or 
•  binding  upon  either  or  any  of  the  Parties,  but  that  in  lieu 

thereof  the  faid  Proprietor  or  Proprietors,  Occupier  or  Oc* 
cupiers  of  the  tiiirled  Lands  or  I'enements,  fhall  be  bound 
and  obir;[;ed  to  pay,  and  the  Proprietor  of  the  Mill  to  which 
the  faid  Lands  or  Tenements  are  thirled  (Iiall  be  bound  and 
f  obliged  to  receive  annually,  at  the  Mill  where  the  Multure 

under  the  former  Servitude  of  Thirlage  was  in  Ufe  to  be 
paid>  or  At  fome  other  convenient  Place  to  be  fixed  by  tbc 
Jury,  jTuch  Quantity  or  Amount  of  Corn  or  Grain,  of  fuch 
Kind.pr  Sort^^inds  or  Sorts,  as  the  faid  Jury  Ihall,  in  Man- 
ner aforefaid,  determine  to  be  a  juft  Compcndtion  or  Equi- 
valent for  fuch  Right  of  Thirlagc,  or  in  the  Option  of  the 
Payer,  the  Value  of  fuch  Corn  or  Grain  in  Money,  accord- 
ing to  the  Value  or  Price  put  upon  fuch  Kind  or  Kinds  of 
Corn  or  Grain  by  the  Fiars  of  the  Qounty  in  which  the 
^  Grain  is  payable  for  the  Year  witliiu  which  fuch  Payment  is 

due. 

Non.  6,  That  fuch  Verdict  or  Determination  (hall  not  be  pre- 

attendance,  vented  or  .delayed  by  the  Abfence  or  Non-attendance  of  any 

Perfon  intcreftcd  in  fuch  Thirlagc,  but  diat  the  Jury  fli^il 

proceed  on  fuch  Evidence  aa  fiiall  be  produced  10  them  by 
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ly  of  the  Parties  then  and  there  attending,  and  pronounce  ceo,  m, 
ich  Verditi  and  Determination  as  aforefaid,  which  (hall  be  £^!j„//^*. 
i  valid  and  effcftual,  to  all  Intents  and  Purpofes,  as  if  all  ^q,  ^ct" 
ic  Parties  interefted  therein  had  attended,  and  been  heard 
I  relation  thereto ;  but  it  is  alfo  provided,  that  if  any  of  the 
arties  {hall  (how  fufficient  Reafon  for  adjourning  the  faid 
)ay  appointed  for  taking  the  VerdiA  of  the  Jury,  it  (hall  Adjourn- 
e  lawful  for  the  faid  Sheri(F,  or  Steward  Depute  or  Subfti-  ment,when 
ite,  to  make  fuch  Adjournment  to  any  Day  within  thirty  pi^*7  ^^ 
bys  from  the  Day  (irft  appointed,  the  Party  praying  an 
.djournmcnc  always   defraying  all  Expences  thereby  in- 
irrcd. 

7,  That  the  annual  Payment,  herein  above  dirc£led  to 
e  made  in  lieu  and  Satisfaction  of  the  faid  Servitude  of 
hirlage,  (hall  he  payable  at  the  Term  of  Candlemas  in  each  Tcnri  of 

ear,  the  firft  Payment  to  be  made  at  the  Term  of  Candle-  payment, 
las  immediately  fubfcquent  to  the  Date  of  the  Verdi£l  or 
^termination  of  the  faid  Jury,  the  Amount  of  which  (irft 
ayment  (hall  be  fixed  by  the  faid  Jury,  afccording  to  fuch 
roportion  as  they  (hall  judge  reafonable  on  the  whole  Cir- 
jmftances  of  the  Cafe. 

8,  That  where  the  Mill  or  Mills  aforefaid,  with  the 
.ights  of  Thirlage  thereto  annexed,  are  let  to  Tenants  un- 
:r  Tacks  or  Leafes,  the  annual  Payment  in  Grain  or  Mo- 
ty  fo  as  aforefaid  to  be  paid  as  a  Commutation  or  Equiva- 

nt  for  the  Right  of  Thirlage  annexed  to  fuch  Mill,  (hall  Daring  the 
id  the  fame  is  hereby  declared  to  be  payable,  during  the  currency  o£ 
crm  or  Currency  of  fuch  Tack  or  Leale,  to  the  Tenant  or  *  {**^^*|J* 
cffec  of  fuch  Mill  or  Mills,  and  fuch  annual  Payment  (hall  Je*annual 
z  to  fuch  Tenant  or  Le(ree,  Tenants  or  Le(rees,  full  Com-  fum  pay- 
cnfation  for  ,  ,  •  the  faid  Right  of  Thirlage  let  to  him  »1>^- 
r  them  by  fuch  Tack  or  Leafe,  fuch  Tack  or  Leafe,  or 
ny   Condition   or  Preftation    therein   contained   notwith- 
anding ;  and  where  the  Lands  of  the  fervient  Tenement, 
r  Eftate  thirled,   are  let  in  Leafe   to  Tenants,  and  the 
Voprietor  (hall  pay  the  Annual  or  Equivalent,  the  LtSces 
lall,  in  that  Cafe,  be  obliged  to  make  Payment  to  the 
Proprietor  of  a  Proportion  of  the  faid  annual  Commuta- ..  . 
ion  or  Equivalent,  correfponding  to  the  Rent  of  the  Lands  pricto/^ 
•t  in  Leafe,  compared  with  the  total  Amount  of  Rent  pay-  the  fiun^   * 
We  by  the  whole  Lands  thirled ;  and  that  the  faid  Propor-  ^"^7* 
km  of  the  faid  annual  Commutation  or  Equivalent  (hall  be 

q  1 
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CEO.  Ill,     recoverable  by  the  Proprietor,  in  the  fame  Manner  in  which 
39i  c-  S5-     he  is  entitled  to  recover  his  Rent. 

AQt^lcr'       9*  That  if  the  Proportion  by  Rent  ihall  be  obje£led  to 
by  Tenants  paying  One-fourth  or  more  of  the  Rent  of  the 
Lands  thirled,  the  faid  Jury  (hall  then  divide,  according  to 
the  bed  of  their  Judgment,  the  different  Parts  of  the  Com- 
mutation, to  be  paid  by  the  feveral  Tenants  according  to 
the  Value  of  Multure  Services,  and  Prellations  legally  exi- 
gible from  the  feveral  refpedkive  Farms,  occupied  or  poflefled 
by  them,  or  if  the  Parties  are  not  then  prepared,  the  Sherifi*, 
or  Stevi^ard  Depute  or  his  Subftitute,  is  hereby  authorized 
and  required,  at  the  Requeft  and  Defire  of  the  above  men- 
DWidiogoftioned  Proportion  of  the  Tenants,  again  to  convene  the 
thecommu-aforefaid  Jury,  in  Manner  and  with  Notice  as  above  dired- 
^^'^        ed,  and  that  on  any  Dav  within  the  Space  of  two  Months 
from  the  Date  of  their  nril  Award,  when  the  faid  Jury  fhail 
meet  and  make  fuch  Divifion. 

JO,  The  Difcharge  of  the  Multures,  Mill  Services,  and 
other  Rights  belonging  to  a  Proprietor  of  a  Mill,  as  to 
the  whole  or  any  Part  of  the  Lands  allri£led  to  it,  and  the 
Subftitution  of  an  annual  Paymc  nt,  by  Way  of  Compenla- 
No  diminif  tion,  in  Place  thereof,  in  the  Manner  above  provided  for, 
*!d?^^^  fliall  afford  to  fuch  Proprietor  ho  Ground  or  Pretence  for 
'    ^'     claiming  Relief  from  any  Part  of  the  Ctfs  or  Land  Tax 
payable  by  him  in  refped  thereof,  either  where  fuch  Mill 
llood  feparately  valued  in  the  Cefs  Books,  or  where  it  was 
included  in  a  joint  or  cumuh  Valuation  with  other  Parts  of 
his  Property  . .  .  and  it  fliall  not,  in  any  Ways^  affcd  or 
impair  any  Right  of  Freehold  or  Qualification  to  c\t€t  or  be 
elected  as  a  Member  of  Parliament,  arifing  from  or  founded 
Not  to  af-    upon  it,  either  where  the  Mill,  with  its  Mill  Lands  and 
fe<ft  ^!)e       Multures,  of  itfeif  affords  fuch  Qualification,  in  rcfped  of 
Ircchold.     its  Valuation  or  old  Extent,  or  where  it  makes  Part  of  a 
Tenement,  which  forms  fuch  Qualification,  either  on  its 
Valuation,  or  as  feparately  retourcd,  of  an  Extent  fufficient 
for  that  Purpofe. 

II,  And  whereas  there  is  a  Kind  of  Thirlage  known  in 

the  Law  and  Pra£tice  of  Scotland,  called  a  Thirlage  of  in- 

JnveBM  it     veEla  et  tllata^  to  which  fundry  Towns  .  •  •  are  liable,  be  it 

i7/«/a.         therefore  cnaftcd,  that  if  any  Inhabitant ...  of  fuch  Town 

• .  •  ihall  be  defirous  to  purchafe  an  Exemption  from  tbe 

faid  Servitude  of  Thirlage^  it  (hall  be  lawful  «^. .  to  appljiin 
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Manner  above  mentioned,  to  the  Sheriff  or  Steward  Depute  °««-  >"» 
of  the  County  or  Stcwartry  in  which  fuch  Town  • . .  is  f^VuilfL- 
fituate,  who  fhall  take  fuch  Proceedings,  and  fummon  a  agz  act« 

Jury,  as  herein  before  particularly  dire^led,  which  Jury  (hall, 
y  their  Vcrdift,  fix  and  determine  the  full  Value  in  Money 
of  fuch  Right  of  Thirlage  in  Perpetuity,  on  which  Verdift 
and  Determination  the  faid  Sheriff,  or  Steward  Depute  or 
Subftitute,  (hall  pronounce  Decreet  againft  the  Perfon  or 
Perfons  fo  petitioning  or  applying  to  nim  as  aforefaid,  for 
the  Sum  fo  6xed  and  determined  by  fuch  Jury,  on  Payment 
of  which  to  the  Proprietor  of  the  Mill,  fuch  Town  .  •  .or 
Place,  or  fuch  Inhabitant  or  Inhabitants  thereof,  formerly 
fubjefl  to  fuch  Thirlage,  ihall  thenceforth  be  for  ever  freed 
^nd  relieved  from  the  fame. 

12,  Such  Proceeding  may  take  Place,  and  fuch  Exemp* 
tion  be  purchafed  • . .  notwithftanding  the  Mill  • .  •  be  held 
.  .  .  under  a  Deed « . .  of  Entail,  provided  that  the  Price  paid 
for  the  fame  .  • .  fhall  be  fettled  and  fecured  in  like  Manner 
as  is  direfted  in  the  Cafe  of  Superiorities  fold  to  the  Vaffals 
of  entailed  Eflates,  by  ao  Geo.  II,  c.  50. 

13,  And  whereas  it  may  happen  that  a  Mill;  and  fome 
of  the  Lands  thirled  to  it,  may  be  within  different  Counties 
or  Stewartries,  be  it  cnafted,  that,  in  fuch  Cafe,  the  Appli- 
cation (hall  be  made  to  the  Sheriff  or  Steward  of  the  County 
or  Stewartry  in  which  the  Mill  is  fituatcd,  before  whom  the 
Parties  concerned,  who  live  without  his  Jurifdiftion,  may 
be  cited. 
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Ceo.  Ill,  43,  c.  54,  jfn  A5ffor  making  Provjfionfir  the  Pa- 
rochial Schoolma/lirSf  and  for  making  further  Regulations 
for  the  better  Government  of  the  Parifb  Schools  in  Scotland. 

Whereas,  &c.  From  and  after  the  Term  of  Martinmas  SaUrv  to 
next,   the  Salary  of  each  Parochial  Schoolmaller  in  every  fchooWjii:. 
Parifli  of  Scotland,  (hall  not  be  under  the  Sum  of  300  Marks  *"* 
Scots  per  Annum,  nor  above  the  Sum  of  400  Merks  Scots 
per  Annum^  except  in  tlie  Cafes  herein  after  mentioned* 
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aI^'c-'sI  ^'  Within  Three  Months  after  the  paffing  of  this  Aa, 
-**tcHoot-  the  Heritors  pofTefTed  of  the  Qualification  required  by  this 
MASTtts.  Aft,  and  the  Minifter  of  every  Parifli,  fhall  hold  a  Meeting, 
Heritort  of  which  Intimation  (hall  be  given  from  the  Pi\ipit  immc- 
tacStlhc'  ^**^^^y  ^^^^^  Divine  Service  in  the  Forenoon,  and  by  circular 
parifli  to  fix  Letters,  to  be  written  by  the  Minifter  of  the  PariOi,  to  fuch 
f^ch  fala^  Heritors  having  the  Qualification  prefcribed  by  this  A&, 
"*'•  who  are  non-refident,  and  alfo  by  leaving  a  written  Notice 

at  the  ManCon-houfe  of  every  Heritor,  whether  rcfidcnt  or 
not,  at  leaft  Thirty  free  Days  before  fuch  Meeting  (hall  take 
Place ;  and  on  due  Confideration  of  the  Circumftances  of 
the  particular  Parifh  in  refpeft  of  Extent,  Population,  and 
valued  Rent,  and  the  probable  Amiount  of  the  other  Emo- 
luments of  the  Schoolmafter's  Office,  fuch  Meeting  (hall 
judge  and  determine  whether  the  Schoolmafter's  Salary  (hall 
be  300  Merks  Scots  per  Annum,  or  400  Merks  Scots  per 
Annum,  or  fuch  Sum  between  thefe  two  Sums  as  to  fuch 
Meeting  (hall  feem  moft  fuitable  to  the  Circumftances  of 
the  Pari(h,  and  (liall  fix  and  determine  the  Amount  of  the 
Schoolmafter's  Salary,  to  be  paid  to  the  Schoolmafter,  by  .i 
Refolution  to  be  made  at  fuch  Meeting,  a  Copy  of  which 
Jlefolution,  figned  by  the  Prefes  of  the   Meeting,  (hall  be 
delivered  to  the  Schoolmafter  of  the  Pari(h  as  his  Authoritf 
for  collciEling  and  receiving  the  Salary  thereby  fixed  and  de- 
termined, whicli  ftiall  be  paid  by  the  feveral  Heritors  at  the 
fame  Terms  apportioned  among  them,  in  the  fame  Mafliicr, 
and  with  the  fame  Relief  againft  their  Tenants,  as  is  pro- 
vided  by  the  aforefaid  A€t   of  the  Parliament  of  Scodand, 
5alaric§       pafled  in  the  Year  1 696  :  Provided  alwavs.  That  no  Salary 
^rafn  or  "    ^^  prefcnt  payable  to  any  Schoolmafter  (hall  be  diminifhcdi 
meal  to        and  in  all  Cafes  where  any  fuch  Salary,  or  any  Part  thcrcor» 
continue  to  jg  payable  in  Grain  or  Meal,  fuch  Salary  in  Grain  or  M«l 
and°tobc  *  ^^^^  continue  to  be  paid  and  payable  in  the  fame  Manner  as 
eftimated  at  heretofore,   with  fuch  Additions  thereto  in  Money,  as  to 
the  race  of  fuch  Meeting   (ball  feem  proper;  and  in  fixing  and  dctr- 
pcr^chalVr.  '"'"*"R  ^^^^  Amount  of  the  Salary  to  be  paid  purfuant  to  this 
A6V,  fuch  Grain  or  Meal  making  Part  of  fuch  Salary  iliill 
be  eftimated  at  the  Rate  of  200  Merks  per  Chaldcr. 
Salaries  fo        j^    The   Salaries   fo  fixed  and  determined  in  Manner 
payable  for  ^^^^  dire6led,  (hall  Continue  to  be  the  Salaries  payable  to 
a5  years,     the  Schoolmafter  of  every  Parifh  for  and  during  the  Pctiod 
of  25  Years  from  and  after  the  palTmg  of  this  Aft;  an^ 
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within  Three  Years  after  the  Expiration  of  25  Years  from  ^^^^  ^^^ 
the  paffing  of  this  Aft,  the  SherrfF  or  Stewart  of  every  ti\l'JwL- 
County  or  Stewartry  (hall   fix  and  determine  according  to  MASTiui*. 
the  Average  Amour^t  of  the  Fiars  of  the  County  or  Stewart-  Mode  of 
ry  for  the  25  Ye^rs  preceding,  what  is  the  Value  or  Aver-  fixing  the 
age  Price  of  a  Chalder  of  Oatmeal,  and  he  (hall  make  a  Rc-^  pnwSf  a 
turn  of  fuch  Average  to  the  Office  of  King's  Remembrancer  chaldcr  of 
in  Exchequer  in   Scotland,  and  the  Lord  Chief  Baron  and  oawnwl- 
Barons  of  Exchequer  are  hereby  empowered  and  required, 
from  fuch  Returns  by  the  Sheriffs  and  Stewarts  of  Scotland, . 
to  (Irike  the  Average  Price  of  a  Chalder  of  Oatmeal  for  all 
Scotland  ;  and  an  Order  of  the  faid  Court  of  Exchequer  fix- 
ing fuch  Average  (hall,  within  Three  Months  from  the  Date 
of  the  laft  Return  by  the  Sherifi's  and  Stewarts,  be  publilhed 
by  the  King's  Remembrancer  in  the  Edinburgh  Gazette, 
xnd  fuch  other  Scots  Newfpapers  as  he  (hall  deem  futficient, 
for  Three  fucce(rive  Weeks,  and  a  Copy  thereof  (liall  alfo  be 
tranfmitted  by  the  faid  Remembrancer  to  the  Sheriff  or 
Stewart  Clerk  of  every  Shire  or  Stewartry  in   Scotland; 
■which  Average  fo  afcertained  ftiall  be  the  Rate  according  to  Average 
which  the  Schoolmafter's  Sjlary  (hall  be  fixed  in  the  Manner  P"*;*^  ^? 
herein  after  dire6^ed,  and  the  Sheriff  or  Stewart  Clerk  (hall  q^^w  \^  ^^ 
iranfmit  a  Certificate  thereof,  figned  by  him,  to  the  Miniller  raic  of 
of  each  Pari(h  within  the  County  or  Stev^  artry,  to  be  by  him  ^^hoolmaf- 
fubmittcd  to  the  Meeting  directed  to  be  called  in  Manner  ^^^^ 
immediately  after  mentioned, 

4,  Within  Three  Months  after  the  Date  of  fuch  Certifi-  Heritors 
cate,  the  Heritor  poffeffed  of  the  Qualification  required  by  ^"•^  niinif- 
this  Aa,  and  the  Minifter  of  every  Parilh  in  Scotland,  ihall  ^[^^11"'''" 
bold  a  Meeting,  of  which  Intimation  Ihall  be  given  from  the  three 
Pulpit  immediately  after  Divipe  Service  in  the  Forenoon,  momhs  af- 
and   by  Circular   Letters,  to  be  written  by  the  Minifter  of  ^f'^.^^jj^^^* 
the  Pari(h  to  fuch  Heritors  having  the  Qjialification  prefcrib-  cate  of  fuch 
ed  by  this  Aft,  who  are  non-refident,  and  alfo  by  leaving  a  average 
written  Notice  at  the  Manfion-houfe  of  every  Heritor,  whc-  5"7h*° 
ther  refident  or  not,  at  Icalt  30  free  Days  before  fuch  Meet-  amount  of 
ing  Ihall  take  place ;  and  on  due  Confidera^ion  of  the  Cir*  fchoc*lmaf- 
cumftances  of  the  particular  Pariih  in  refpeft  of  Extent,  Po- 
pulation, and  valued   Rent,   fuch  Meeting  (hall  judge  and 
determine  whether  the  8choolmafter's  Salary  of  the  fame 
fhall  be  equal  to  the  Average  Price  of  One  Chalder  and  a 
Half,  or  of  Two  Chalders  of  Oatmeal  according  to  the 


ter»*  faUr- 


leit. 
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cf.  iif»     Amount  thereof,  afcertained  by  the  aforefaid  Certificate,  or 
^8CHo*  L-  ^^  ^^^^  Proportion  between  tiiem  as  to  fuch  Meeting  fliall 
PAtTSK.  '  fccm  molt  fuitable  to  the  Circumftances  of  the  Parifli,  and 
(hall  fix  and  determine  the  Amount  of  the  Schoohnaftex^s 
Salary,  to  be  paid  purfuant  to  fuch  Average  and  their  Rcfb- 
lution  thereupon ;  a  Copy  of  which  Refolution,  figned  by 
the  Prefes  of  the  Meeting,  (hall  be  delivered  to  the  SchooU 
matter  of  the  Parilh,  as  his  Authority  for  colledling  and 
receiving  the  Salary  thereby  fixed  and  determined,  which 
{hall  be  paid  to  him  by  the  feveral  Heritors  at  the  £une 
Terms  apportioned  among  them»  in  the  fame  Manner,  and 
vfith  the  fame  Relief  againll  their  Tenants,  as  is  provided 
by  the  aforefaid  A£t  of  the  Parliament  of  Scotland,  in  the 
Tear  1796. 
^"?A°^        5,  Provided  always.  That  in  Cafe  the  Heritors  and  RE- 
ailati«fac-  niftcr  fliall  negleft  or  rcfufe  to  determine  the  Amount  of 
tioQ  with     the  Salary  to  be  paid  to  the  School  mailer  according  to  the 
the  deter-    Provifions  of  the  A£l,  or  in  Cafe  any  Heritor,  or  the  School- 
appeal  znay  mailer  {hall  be  difiatisfied  with  the  Determination  made,  it 
l>e  made  to  (hall  be  Competent,  within  Three  Months  after  fuch  Meet* 
the  next      jjjg  ought  to  have  been  held,  or  fuch  Determination  ihall 
KffioDL       ^^^^  ^^"  made,  for  the  Schoolmader  to  apply,  or  for  fuch 
Perfon  fo  difiatisfied  to  appeal,  to  the  next  Quarter  3elI]ons 
held  for  the  Shire  or  Stewartry  within  the  Bounds  of  which 
the  Papifli  or  Parifli  Kirk  lies,  whofe  Judgment  (hall  be 
final ;  and  no  Appeal  by  Advocation,  Sufpenfion,  or  other- 
wife,  iliall  be  admitted  againil  the  Judgment  given  at  fuch 
Quarter  Seflions:  Provided  always,  that  no  Heritor  of  the 
Pariih  from  whence  fuch  Appeal  comes  (hall  vote  upon  fuch 
Appeal  at  fuch  Quarter  S.eOions^ 
At  the  end      ^>   PROVIDED  always,  That  after  25   Years  (hall  hare 
of  every  as  clapfcd  from  the  Time  the  Amount  of  a  Schoolmaiter^s 
>c«r«,  the    Salary  (hall  have  been  fo  fixed,  the  Shcrifl'of  a  3hire,  Srewart 
prkc^      of  a  Stewartry,  (hall  within  Three  Months  again  dettrmine 
the  chalder  the  Average  Price  of  a  Chalder  of  Oatmeal  in  the  Manner 
<»^^»"ncal,  direfted  by  this  A£l ;  and  (liall,  as  above  directed,  TCium 
Ibhoolmaf-  ^^  ^"^^^  ^^  ^'^^  Office  of  King's  Remembrancer  in  Exche- 
ter'f  falary  qucr,  and  the  Lord  Chief  Baron  and  Barons  of  Exchequer 
ihall  be       Q^^M  again,  by  an  Order  of  Court,  fix  the  Average  Price  for 
and'firtd     ^^^  Scotland;    and  the  King's  Remembrancer  ihall  again 
inmai^iier   tranfmit  a  Copy  of  faid  Order  of  Court  to  the  Sheriff  or 
^*a 'd  ^*"    S^^wart  Clerk  of  each  Siiire  or  Stewartry,  and  tjic  biii 
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Sheriff  or  Stewart  Clerk  (hall  again  publifti  the  fame  in  the  ceo.  nr, 
£dinburgh  Gazette  and  Scots  Newfpapers,  and  tranfmit  a  ^\l'J^  , 
Certificate  of  (aid  Average  and  Order  of  Court  to  the  Mi-  m,%rznu 
nifter  of  each  Parifh  within  his  Shire  and  Scewartrv,  and 
the  Heritors  and  Minifter  (hall  again  fix  and  determine  the 
Schoolmailer's  Salary  according  to  fuch  Average,  fuch  Sa^* 
lary  never  being  lefs  than  the  Value  of  One  Chalder  and  an 
Half,  nor  more  than  Two  Chalders  for  the  next  25  Years, 
and  fo  totUs  quoties  at  the  End  of  every  25  Years  for  ever, 
unlefs  altered  by  Parliament ;  and  every  fuch  Determination 
of  Salary  ihall  be  liable  to  Appeal  to  the  Quarter  ScfOons  in 
Manner  and  to  the  EfFed  above  direded, 

7,  Provided  always,  That  in  every  Parifh  where  there  is  Where 
only  One  Heritor  qualified  as  herein  after  prefcribed,  fuch  ^^quali-^ 
Heritor  (hall  have  Two  Votes  at  every  Meeting  directed  to  ficd  heritor, 
be  held  purfuant  to  this  Adl  5  and  in  all  Meetings  where  no  he  ftiall 
Prefes  has  been  chofen,  the  Heritor  prefent  pofTcfTcd  of  the  ^^J'^*'*'® 
highefl  Valuation  fhall  have  the  caflinp:  Vote. 

8,  In  every  Parifli  where  a  commodious  Houfe  for  a  a  fchooi- 
School  has  not  already  been  provided,  purfuant  to  the  Direc-  houfe  and 
tions  in  the  above  recited  A£t,  and  in  every  Parifh  where  a  j^^JJ^  JJ^^ 
Dwelling-houfc  for  the  Refidcnce  of  the  Schoolmaftcr  has  garden  to 
not  already  been  provided,  together  with  a  Portion  of  ^«  P'"o'«J<^<* 
Ground  for  a  Garden  to  the  Extent  hereafter  mentioned,  ^/now!*^* 
the  Heritors  of  every  fuch  Parifli  fhall  provide  a  commodious 

Houfe  for  a  School,  and  alfo  a  Houfe  for  the  Refidence  of 
the  SchooImaltv:r,  fuch  Houfe  not  confiding  of  more  than 
Two  Apartments  including  the  Kitchen,  together  with  a 
Portion  of  Ground  for  a  Garden  to  fuch  Dwelling-houfe, 
from  Fields  ufed  for  the  ordinary  Purpofes  of  Agriculture 
or  Pafturage,  as  near  and  convenient  to  the  S.  Iiiol matter's 
Swelling-houfe  as  reafonably  may  be,  which  Gard^'n  fhall 
contain  at  leafl  One-fourth  Part  of  a  Scots  Aci  ,  an(i  Ihill 
be  inclofed  with  fuch  Fence  as  is  generally  ui  :d  for  fuch 
Purpofes  in  the  Diflrift  of  the  County  where  it  is  fituated  j 
and  the  Expence  of  providing  fuch  School-houfe,  Dwclling- 
boufe,  and  Garden,  and  fupportin^  the  fame,  fhall  be  de- 
frayed and  paid  in  the  fame  and  like  Manner  as  is  prefcribed 
for  providing  a  Houfe  for  a  School  by  the  aforefaid  Aft  of 
the  Parliament  of  Scotland :  Providing  alvirays,  that  where  if  no  gar- 
thc  Heritors  fliall  determine  that  fuch  Garden  cannot  be  den,  an  ad 
allotted  to  the  Schoolmaflcr  >yithout  great  Lofs  and  Incon-  ^J^^} 
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cEo^  III,     venicncc,  it  (hall  be  optional  to  them,  with  the  Authority  of 
— iciooL-  the  Quarter  Seffions  of  the  County  or  Stewartry,  to  affign 
If  AtTiRs.  to  the  Schooimaftcr,  in  lieu  of  fuch  Garden,  an  Addition  to 
bis  Salary,  at  the  Rate  o^  Eight  Bolls  of  Oatmeal  per  Acrt, 
to  be  computed  according  to  the  Average  afcertained  in 
Manner  herein  before  direSed. 
In  cafe  of        g^,  Ik  Cafe  the  Heritors  (hall  neglect  or  refufc  to  Provide 
difatUfiu>   ^^  Accommodations  of  Houfe,  School-houfe,  and  Garden, 
tion,fchool- or  additional  Salary  in  lieu  thereof,  to  School  mafters  ac- 
miftersinay  cording  to  the  Provifions  of  this  Aft,  or  in  Cafe  the  School, 
mailer  (hall  not  be  fatisiied  with  the  Accommodations  af* 
forded  him,  it  (hall  be  competent  for  him  to  bring  the  fame 
by  Reprefentation  or  Petition  before  the  Quarter  Seflions 
held  for  the  Shire  or  Stewartry  to  which  the  Pari(h  of  which 
he  is  Sehoolmafter  belongs,  or  in  which  the  Parifh  Kirk  is 
fituated  'f  and  in  all  fuch  Cafes  the  Judgment  of  the  Quarter 
Sedions  (hall  be  (inal,  without  any  further  Appeal  by  Ad- 
vocation, Sufpenfion,  or  otherwife :  Provided  always.  That 
no  Juftice  of  the  Peace  who  (hall  be  an  Heritor  in  the  Parilh 
of  fuch  Schoolmafter  (hall  Vote  upon  fuch  Reprefentation 
or  Petition. 
RcUcf  t9         10,  PROVIDED  always.  That  the  Heritor  or  Heritors  from 
whofc"*      whpfe  Edatcs  any  Ground  (hall  be  taken  for  the  Purpofc  of 
l^und       fuch  Schopl-houfe,  DwelUng-houfe,  and  Garden,  (hall  hare 
ihiW  bfc       his,  her,  or  their  Relief  againft  the  other  Heritors  of  the 
i^^J"*^     PariCh,  for  the  Value  of  the  Ground  fo  to  be  taken  in  Pro- 
houfc,  &c.  portion  to  the  valued  Rent  of  the  Lands  belonging  to  the 
ihaU  be  fet-  whole  Heritors  in  the  Parifh  j  fuch  Relief  to  be  fetticd  onljr 
Sheriff  ^*  ^y  ^^^  Sheriff  or  Stewart  of  the  County  or  Stewartry,  with- 
out Appeal  by  Advocation,  Sufpenfion,  or  otherwife. 
Regulations      1 1,  In  Cafe  of  thofe  Parifties  which  confill  of  Diftrifls de- 
ft ved^      tached  from  each  other  by  the  Sea  or  Arms  of  the  Sea,  or 
whcu  pa-    otherwife,  as  where  a  Pari(h  copfifts  of  Two  or  more  Iflands, 
rilhes  con-  of  which  there  are  feveral  Inftances  in  the  Highlands,  North 
fiftoftwo    2j]gg^  ^^^  Hebrides,  or  where  it  is  otherwife  of  great  Ex- 
iflands,  or   tent  or  Population,  fo  that  one  Parochial  School  cannct  be 
of  great  ex.  of  any  cffeftual  Benefit  to  the  whole   inhabitants  c.f  luch 
onV'  aroch!  I^^"^^^»  ^'  ^^^^  ^^^  competent  to  the  Heritors  and  Miniilcr, 
ial  fchool     if  they  fhall  fee  caufe,  on  fixing  a  Salary  of  Six  Hundred 
would  be     Mcrks,  or  the  Value  of  Three  .Chaldera  of  Oatmeal,  to  be 
infufficicnt.  computed  according  to  the  Provifions  of  th»s  AGt^  to  divide 
the  fame  among  Two  or  more  Teachers  according  to  tbc 
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Extent  and  Population  of  the  Parifli ; .  and  thcfe  Proportions  ^.^^^  j„^ 
fo  divided  fhall  be  Paid  to  Teachers  of  Schools  in  the  fame  43,  c  54. 
Way  and  Manner,  and  under  the  fame  Conditions,  as  here-  —•«■»»«" 
after  are  fpecified  by  this  Aci,  for  fupplying  Vacant  Pa- 
rochial Schools  with  Mailers ;  but  en  refpedl  that  the  He- 
ritors of  fuch  Parifhcs  are  to  Pay  an  higher  Salary,  they  are 
hereby  Exempted  from  the  Obligation  of  Providing  School- 
houfes,  Dwelling-houfes,  and  Gardens,  for  the  Teachers 
among  whom  the  Salary  is  to  be  divided  in  the  manner 
aforefatd ;  and  in  cafe  a  difference  of  Opinion  (hall  arife 
among  the  Heritors  refpcfting  the  Propriety  and"TJfefulnefs 
of  fuch  Divifion  of  the  Salary,  the  fame  (hall  be  Submitted 
by  Petition  or  Rcprefentation  to  the  Qiiartcr  Seflions  of  the 
Snire  or  Stewrartry  within  the  bounds  of  which  the  Pari(h 
or  Parifh  Kirk  is  fituated  ;  and  the  Judgment  thus  obtained 
(hall  be  final,  without  Appeal  by  Advocation,  Sufpcnfion, 
or  otherwifc. 

12,  Provided  always.  That  none  of  the  Provifions  of  Not  to  ex- 
this  Aft  fhall  apply  to 'the  cafe  of  a  Parifh,  which  confills  J^"^** 
only  of  a  Royal  Burgh,  or  part  of  a  Royal  Burgh.  burght. 

13,  Where  a  Parifh  confifls  of  a  Royal  Burgh,  or  part  yn^^^ 
of  a  Royal  Bufgh,  and  a  Landward  Heritor  or  Heritors,  the  parilh  coo- 
Schoolmafler  fliall   be  Appointed  and   Maintained  by  the  ^^*  •^ » 
Burgh,  or  by  the  Landward  Heritor  or  Heritors,  or  by  the  »  bSdiwi 
Burgh  and  Landward  Heritors,  in  the  fame  Way  and  Maiv-  heritor, 
ner,  and  according  to  the  fame  Proportions  that  have  hither-  fchooU 

to  been  obferved  in  fuch  Parifli ;  the  Salary  and  Accommo-  be\iJ]lJint- 
dations  being  always  equal  in  Value  to  thofe  Provided  by  «d  and 
this  ACtf  and  the  fame  Remedy  being  allowed  in  cafe  they  maimained 
are  otherwife,  and  to  be  applied  for  in  the  Manner  already  J^^.^  ^ 
fpecially  pointed  out ;  and   provided  any  Additions  (hall  be 
granted,  the  fame  (hall  be  Paid  in  the  fame  Proportions  by 
the  Parties  from  whom  the  prefent  Salary  is  received- 

14,  From  and  after  the   pafTing  of  this  Acl,  in  cafe  of  School- 
Vacancy  in  the  Office  of  Schoolmafler,  by  Death  or  other-  jJJf^^^JJ^ 
wife,   the   Minifler  of  the  Parifh  (hall,  within   15   Days,  jn  cafc»  of 
Intimate,  or  caufe  to  be  Intimated  from  the  Pulpit,  immc-  vacancies 
diately  after  Divine  Service  in  the  Forenoon,  the  Vacancy 
which  has  taken  place,  and  communicate  the  Knowledge  of 

the  fame  by  Letter  to  fuch  Heritor  or  Heritors  as  may  be 
non-refident ;  and  the  Heritors  pofTcfTed  of  the  Qualifica- 
tiort  required  by  this  A<St,  with  the  JMiniflcr  of  the  Parifh, 
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CIO.  Ill,     arc  hereby  appointed  to  hold  a  INTeeting,  of  which  Intima- 
43)  c.  54.     tion  (hall  be  given  by  the  Minifter,  by  ediftal  Citation  and 
•^scaooL-  circular  Letters  to  fuch  as  are  non-rcfident,  at  Icaft  30  free 
Days  before  it  takes  place ;  and  fuch  Meeting,  or  adjourned 
Meeting,  (hall  cleft  a  Perfon  to  the  Vacant  Office  of  School- 
maftcr ;  and  in  the  event  of  the  Parifh  being  Vacant,  the 
PreAytery  (hall  appoint  fome  One  of  their  number  to  make 
the  Intimations  and  give  the  Notices  which,  according  to 
the  provifions  of  this  Aft,  the  Minifter  is  required  to  do. 
On  failure,       ij,  PROVIDED  always.  That  if  the  Heritors  qualified  as 
^^wn    *^  hereby  required,  and  Minifter,  fliaU  fail  to  cleft  a  School- 
of  Supply    mafter  within  Four  Calendar  Months  from  the  time;  the  Va- 
to  appoint,  cancy  (hall  have  taken  place,  then  the  Prefbytery  within  the 
bounds  of  which  the  Parifh  is  fituated,  (hall   apply  to  the 
Convener  of  the  Commiffioners  of  Supply  of  the  County 
or  Stcwartry,  who,  or  any  Five  of  them,  at  a  Meeting  to , 
be  called  by  the  Convener  upon  30  Days  notice,  (hall  hare 
power,  jure  de^wluto^  and  are  hereby  direfted  to  cleft  a  fcr- 
fon  to  fupply  the  Vacancy, 
maftcwto        ^^»    Every  Schoolmaftcr  elefted   under  the   provifions 
beexamin.  of  this  Aft,  (hall  carry  the  Minutes,  or  an  extraft  .or  cer- 
ed  and  ap.  tified  Copy  of  the  Minutes  of  his  eleftion  to  the  Prefbytery, 
thcSreiby-  accompanied  with  Atteftations  of  his  having  taken  the  Oiih 
fcry,  to  his  Majefty  before  any  one  of  his  Majefty*s  Jufticcs  of 

the  Peace  5  and  the  Prefbytery  (lull  thereupon  take  trial  of 
his  fufficiency  for  the  OfHce,  in  refpeft  of  Morality  and  Re- 
ligion, and  of  fuch  Branches  of  Literature  as  by  the  Ma- 
jority of  Heritors  and  Minifter  (hall  be  deemed  moft  nccef- 
fary  and  important  for  the  Parifh,  by  Examination  of  the 
Prefentee,  by  Certificates  and  Recommendations  in  his  Fjt- 
our,  by  their  own  perfonal  Enquiry  or  otherwife,  and  fhall 
fee  him  fign  the  ConfeflSon  of  Faith  and  Formula  of  the 
Church  of  Scotland  j  and  their  Judgment  or  Determinauon 
as  to  the  Qualifications  of  fuch  Prefentee  for  the  Office  of 
Schoolmaftcr  (hall  not  be  reviewed  or  fufpcnded  by  acfy 
Court,  Civil  or  Ecclefiaftical ;  and  provided  they  are  fatis- 
fied  with  the  fame,  he  (hall  be  furni(hed  with  an  Extraft 
from  their  Minutes,  bearing  that  he  had  appeared,  pro- 
duced the  Atteftations  required,  and  had  been  found  on 
Trial  duly  qualified  for  difcharging  the  Duties  of  the  Office 
to  which  he  had  been  elefted,  which  Extfaft  (hall  cbrorJci? 
his  Right  to  the  Emoluments  prorided  by  this  Aftl* 
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17,  Provided  always,  That  in  cafe  the  Perfon  elcacd43o«o- 
is  not  found  duly  qualified,  the  Heritors  and  Minifter  fliall  ]^\l'J^]^ 
only  be  allowed  what  remained  of  the  Four  Months,  at  the  maitkrs.' 
time  of  his  Eiedion,  with  fo  many  days  more  as  required  if  f^una 

by  this  A£l.  unqualified| 

18,  The  Heritors  qualified  as  is  hereby  required,   ^i"^  ^^j*"^"^®^^^ 
Minifter,  in  a  Meeting  called  on  30  Days  notification  from  Jeritortand 
the  Pulpit,  and  by  Letter  from  the  Minifter  to  the  non-re-  minifter. 
fident  Heritors,  and  by  notice  to  be  left  at  the  Manfion-  ^j^.^^^^ 
houfe  of  each  Heritor,  whether  refident  or  not,  (hall  have  and  mi- 
dic  power  of  fixing  the  School  Fees  from  time  to  time  as  niftcr  to 
Aey  fliall  judge  expedient ;  and  a  Table  of  fuch  Fees,  fign-  f^^l^^^ 
cd  by  the  Prefes  of  the  Meeting,  fliall  be  hung  up  in  the 
School-room  :  Provided  always  that  the  Schoolmafter  ftiall 

be  obliged  to  teach  fuch  Poor  Children  of  the  Parifli  as  (hall 
be  recommended  by  the  Heritors  and  Minifter  at  any  Pa- 
foehial  Meeting. 

19,  The  fuperlntendance  of  Schools  (hall  continue  withsnpcrin. 
the  Minifters  of  the  Eftabliftied  Church  as  heretofore,  ac-  {Jh^uew! 
cording  to  the  feveral  Afls  of  Parliament  refpefting  thetjnucdto  * 
lam^f  pxcept  in  fo  far  as  altered  by  this  prefent  A61.  minifteri. 

ao.  As  often  as  Prcftyterics,  in  the  courfc  of  their  Vifit-  p^ciby. 
mtion,  {hall  find  any  thing  wrong  with  refpe£l  to  the  Hours  tcrici  to  re- 
ef'  Teaching,  or  the  length  of  the  Vacation  annually  given,  f "**^^ 
or  when  any  complaint  (hall  be  made  to  them  upon  thofe  t^^ddng, 
fubjedls  by  Parties  concerned,  they  (hall  have  the  power  of 
regulating  the  fame  in  the  manner  they  may  judge  moft 
confiftent   with  the    particular   circumftances   and  general 
good  of  the  Parilh  ;  and  the  Schoolmafter  is  hereby  requir- 
ed to  conform  to  and  obey  all  Regulations  fo  made  by  the 
Prcfbytery,  under  pain  of  Cenfure  or  Sufpenfion  from  or 
Deprivation  of  his  Office,  as  to  the  Prt(bytery  (hall  feem 
proper. 

ai.  That  when  any  complaint  from  the  Heritors,  Mi- »"^  ^.** **^^ 
ni(ier,  or  fllders,   againft   the  Schoolmafter,  charging  him  offcho^Iu* 
with  negle£k  of  Duty,  either  from  engaging  in  other  Occu-  mifters 
nations,  or  from  any  other  caufe,  or  with  immoral  condud^,  con<l«^» 
cr  cruel  and  improper  treatment  of  the  Scholars  under  his 
f^harge,  (hall  be  prefenied  10  the  Pre(bytery,  they  (hall  forth- 
with take  cognizance  of  the  fame,  ferve  him  with  a  Libel 
af  the  articles  alleged  appear  to  them   to  be  of  a  nature 
^hich  requires  it  i  and  Iiaving  taken  the  nece(rary  Proof« 
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4)«io.  they  (hall  acquit  or  pafs  Sentence  of  Cenfure^  SufpenGon, 
— IciiooL-  ^^  Deprivation,  as  mall  appear  to  them  proper  upon  the 
M AiTiKf.  refult  of  fuch  inveftigation  ;  which  Judgment  (hall  be  final, 
without  Appeal  to  or  Review  by  any  Court,  Civil  or  Ecde- 
fiaftical  ;  and  in  cafe  they  {hall  depofe  the  Incumbent  from 
the  Office  of  Schoolmaft'^r,  his  right  to  the  Emoluments 
and  Accommodations  of  the  fame  (hall  cemfe  from  the  time 
of  his  Depofition  $  and  in  cafe  he  {hall  fail  or  rcfufe  to  re- 
move; from  the  School,  School-houfe,  and  Garden*  within 
the  fpace  of  Three  Months  from  the  date  of  fuch  Sentence 
or  Depofition,  the  Sheriff  of  the  Shire,  or  Stewart  of  the 
Stewartry,  upon  having  an  Extrad  or  Certified  Copy  of  the 
Sentence  of  Depofition  by  the  Prefhytery  laid  before  hinii 
fhail  forthwith  grant  Letters  of  Eje£iion  againft  fuch  School- 
mailer,  of  which  no  Bill  of  Su4>en(]Qn  or  AdvocaUon,  nor 
A3ion  of.Redu£bion  {hall  be  competent;  and  in  cafe  of 
fuch  Depofition,  the  School  {hall  immediately  be  declared 
vacant,  and  the  £le£Uon  of  another  Schooimafter  jQiall  take 
place. 

aa,  Provided  always,  That  it  {hall  not  be  lawful  for  aay 
llentor  who  is  not  a  Proprietor  of  lands  within  the  Parifb, 
to  the  extent  of  at  leafl  loo  Pounds  Scots  of  valued  Rent 
appearing  in  the  Land  Tax  Books  of  the  County  withia 
which  fuch  Pari{h  is  (ituated,  to  attend  or  vote  at  any  Meet- 
ing held  purfuant  to  this  A€t ;  but  every  Heritor  aualified  as 
above  may  vote  by  X^rozy,  or  by  Letter  under  his  Hand. 
Formeradt  23,  PROVIDED  alfo.  That  all  former  A^s  and  Statute! 
eonfin^cd.  ^j^j^  regard  to  Parifh  Schools  or  Schoolmaften  ait  hereby 
ratified  and  confirmed,  in  fo  far  as  they  are  z^ot  altered  h]  the 
exprefs  Provifions  of  this  A£t. 
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45  GlO.  in,  c.  lo,  An  AB  for  mgiang  Jurther  Prtfw/ionfim 
thi  effiiiual  Performance  of  ^iarantine. 

WmsrbAs  by  m  Ad,   pafled  in  the  Thirty-ninth  and 
Fortieth  Years  of  the  Reign  of  His  prefent  Majefty,  intituled^ 
An  ABfcr  treBing  a  Lazaret  on  Chetney  Hill,  in  tie  Counif  39  *  4o  G, 
^K^nt,   and  for  reducing  iato  one  AB  the  Laws  relating  to  ^^**^'^* 
f^arantinCf  and  for  making  further  Provj/ions  therein,  and  by 
other  A£ts  antecedent   thereto,  Provifion  was  made  as  weu 
for  purchafing  Lands  for  erecting  a  Lazaret  as  for  defray- 
ing the  Expences  of  building  the   fame,  and  for  maintain- 
ing a  proper  £(labli(hment  of  Officers  neceflary  for  enforc- 
ing a  due  Performance  of  Quarantine ;  in  purfuance  of  whicb^ 
Lands  were  purchafed  at  Chetney  Hill,   in  the  County  of 
K^nt,  and  progrefs  was  made  in  the  Eredion  of  a  Lazaret 
th^e  ;  but  the  Funds  granted  by  the  faid  A£t  of  the  Thirty- 
tiinth  and  Fortieth  Years  of  his  prefent  Majcfty  having  been 
found  infufiicient  for  completing  the  fame,  and  for  the  Pay- 
ment of  competent  Salaries  to  the  Officers  who  were  to  have 
the  Chafge  thereof,  and  other  neceflary  Expences  attendant 
on  the  Quarantine  Service,  according  to  the  Plan  which  had 
been  approved  of  and  dire£ted  by  His  Majefty,  by  and  with 
the  Advice  of  His  Privy  Council,  ^  further  Sum  was  granted 
by  an  AGt  of  the  laft  Seffion  of  Parliament :  And  whereas  it 
inexpedient  that  Provifion  (hould  be  made  for  a  due  Applica- 
tion of  the  fame  ;  be  it  therefore' enaOed  by  the  King's  moft 
Excellent  Majefty,  by  and  with  the  Advice  and  Confent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons,   in  this 
prefent  Parliament  aflembled,  and  by  the  Authority  of  the 
fame,  That  it  (hall  and  may  be  lawful  for  the  Lords  Com-  Treaforyto 
miffioners  of  His  Majefty's  Treafury,  or  any  three  or  more  ii*'*  direc- 
of  them,  or  the  Lord  High  Trcafurcr  for  the  time  being,  competing 
from  and  after  the  Commencement  of  this  A£t,  to  give  Di-  the  L«iaiw 
re^iions  for  completing  the  faid  Lazaret,  upon  the  faid  Lands  **».•"** 'JP* 
fo  purchafed  on  Chetney  Hill,  in  the  County  of  Kent,  with  jj^  jf^ 
all  neceflary  and  convenient  Accommodations  for  the  Pur- 
pofe  of  performing  Quarantine,  according  to  the  Plan  which 
has  been  approved  of  and  dire^ed  by  His  Majefty,  by  and 
^ith  the  Advice  of  His  Privy  Council  i  or  to  fuch  other  Flai| 


Cclvi  APPENDIX  I,  N^  LXVIIU 

c^  i^'J!*'    ^^  ^'^  Majcftjr,  by  and  with  the  advice  of  his  Privy  Council, 

<^WARAN*    ^^y  from  Time  to  Time  appirove  and  dired ;  and  for  de- 

TAne.         fraying  the  Expences  attending  the  fame,  to  caufe  any  Part 

of  the  Money  fo  granted,  to  be  iffued  when  it  fhall  be  neceff 

fary  for  the  (aid  Service;  and  the   faid  Lazaret  when  com- 

Eleted,  and  all  the  Buildings  and  Accommodations  thereto 
elonging,  fhall  be  under  the  Management,  Order,  and  Di- 
re£Hon  of  fuch  Officers  as  fhall  be  appointed  by  the  Lord^ 
Commiffioners  of  His  Majefty's  Treafury,  or  any  Three  or 
more  of  them,  or  the  Lord  High  Treafurer  for  the  Time  be* 
ing,  for  keeping  the  fame  fit  and  ready  for  the  Reception  of 
Ferfons  and  Goods,  and  for  their  due  Performance  of  Quar- 
antine ;  and  fuch  Officers  refpe£iively  fhall  have  fuch  Sal- 
aries as  fliail  from  Time  to  Time  be  appointed  by  His  Ma- 
jefty,  by  and  with  the  Advice  of  Hi*  Privy  Council :  and  die 
Salaries  of  the  fatd  OQicers,  and '  all  contingent  Expences, 
ihall  be  defrayed  out   of  the  FUnds«  and  in  die  Manner  in 
which  the  Charges  and  Espences  of  performing  Quaran- 
tine arc  at  prefcnt  defrayed,  until  fuch  Tinde  as  a  Revenue 
flf&ll  be  raifed  fufficient  for  tfaofe  Purpofes,  in  the  Manner 
herrfn-after-mentidned. 
L«areu         2.  Provided  always,  and  be  it  cttadcd,  That  until  the  faid 
miay"*        ^iazaret  fhall  be  in  a  State  fit  and  proper  to  be  ufed,  it  fhall 
j^rovided     and  tn^y  be  lawful  f6t  the  Lords  Commiffioners  of  His  Ma- 
iintil  ihc     jcfty*s  Trcafury  to  provide  One  or  more  FJoating  Lazarets, 
ihaU^fcir      ^f^ich  fhall  be  ufed  for  all  the  Purpofes'for  which  the  fiid 
completed.  Lazaret   is  intettded  by  this  A&  ^  and  all  the  Rules,  Re- 
gulations, and  Provifions  in  this  A£t  contained,  fhall  be  deem- 
ed and  taken  for  all  Intents  and  Piirpofes,  fo  be  applicable  to 
fuch  Floating  Lazaret  or  Lazarets,  ontij  the  Lazaret  on  Shore 
fllgU,  by  His  Majefty,  His  Heirs  or  Succeflbrs,  by  and  with 
the  Advice  of  His  or  their  Privy  Council,  and  by  Order  of 
the  fame,  notified  by  Proclamation  Or  publifhed  in  the  Lon- 
don Gazette,  have  been  declared  to  be  fit  for  the  due  Per- 
formance of  Quarantine  theneid. 
DutietlhtU      3.  And  whereas  it   is  reafonable  that  Owners  of  Ships, 
•  ^  paid  Y  Vcffcls,  and  Cargoes,  which  in  future  fhall  have  to  perform 
YeiluL*  ^   Quarantine,  fhould  defray  the  Charge  incurred  thereby ;  he 
itTurther  enafted.  That  there  fhall  be  raifed,  levied,  coUed- 
ed,  and  paid  to  His  Maiefly,  His  Heirs  and  Succeflbrs,  th: 
'  feveral  and  refpcAive  Duties  of  Cuftoms  herein-after  men- 
mentioned ;  that  is  to  fay^ 
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For  CTcry  Ton  Barthen  of  every  Ship  or  Veffel,  which  (hip  4.?  geo. 
or  Vcflcl,  or  the  Cargo  of  which,   or  any  Part  whereof,  ii'' ^^^ 
{hall  have  performed  Quarantine  in  any  Port  or  Place  in  antime. 
Great  Britain,  or  the  l3ands  of  Guernfey,  Jcrfey,  Alder-  Duties. 
ney,  Sjark,  or  Man,  and  which  ifaall  have  arrived  from  any 
Part  oif  Turkey,  or  from  any  Port  or  Place  in  Africa,  with- 
in the  Streights  of  Gibraltar,  or  in  the  Wed  Barbarj  on 
the  Atlantic  Ocean,    with  a  clean  Bill  of  Health,  Seven 
Shillings  and  Sixpence  : 

For  every  Tun  Burthen  of  every  fuch  Ship  or  Veffel,  which 
flull  have  (b  arrived  without  a  clean  Bill  of  Healthy  Fifteen 
Shillings : 

For  every  Ton  Burthen  of  every  fuch  Ship  or  Veffel,  which 
Ship  or  Veffel,  or  the  Cargo  of  which,  or  any  Part  where* 
of,  (hall  have  performed  Quarantine  in  any  Port  or  Place 
in  Gttat  Britain*  or  the  Iflands  aforefaid,  and  which  (hall 
have  arrived  from  any  Port  or  Place  whatever,  (except 
from  any  Part  of  Turkey,  or  from  any  Port  or  Place  in 
Africa,  within  the  Streights  of  Gibraltar,  or  in  the  Weft 
Barbary  on  the    Atlantic  Ocean),  with  a  clean  Bill  of 

,    Health,  I'hree  Shillings : 

For  every  Ton  Burthen  of  every  fuch  Ship  or  Veffel  which 
0iaH  have  fo  arrived  without  a  clean  Bill  of  Health,  Ten 

.    Shillings :  , 

For  every  Ton  Burthen  oif  every  fuch  Ship  or  Veffel  arriving 
in  any  Port  or  Place,  in  Great  Britain,  or  the  lilands 
aforefaid,  with  a  Cargo  which  in  Whole  or  in  Part  (hall 
(onGll  of  Goods,  Wares^  or  Merchandise,  the  Growth, 
Produce,  or  Manufacture  of  Turkey,  or  of  any  Port. or 
Place  in  Africa,  within  the  Streights  of  Gibraltar,  or  ip  the 
Wed  Barbary  on  the  Atlantic  Ocean,  and  which  Ship  or 
Veffel,  Of  the  Cargo  of  which,  or  any  Part  whereof,  (hall 
have  performed  Quarantine  in  any  Port  or  Place  in  Great 
Britain,  or  the  Iflands  aforefaid,  and  which  (lull  have  ar- 
rived from  any  Port  or  Place  whatever.  Seven  Shillings 
and  Sixpence : 

For  every  Ton  Burthen  of  every  Ship  or  Veffel  which  (hall 
have  fo  arrived  under  fuch  Circumftances  as  (hall  induce 
His  Majefty,  by  and  with  the  advice,  of  His  Privy  Coun« 
cil,  or  the  Lords  or  others  of  the  Privy  Conncili  or  any 
Three  or  more  of  them,  under  the  Authority  herein^ter 
giveuj  to  fubjed  fuch  Ship  or  Veffel  to  the  like  Quarantine 

'3 
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Ai»  CIO.         as  Ships  arriving  from  Turkey  with  clean  Bills  of  Hadtli» 
III. CIO.         Seven  Shillings  and  Sixpence: 

AN  tine"    For   every  Ton  Burthen  of  every  Ship  or  Vcffel  which  (ball 
have  fo  arrived  under  fuch  Circumflances  as  (hall  indace 
His   Majefty,  by  and  with  the  Advice  aforefaid,   or  the 
Lords  or  others  of  the  Privy  Council,  or  any  Three  or 
more  of  them  as  aforefaid,  to  fabje<^  fuch  Ship  or  VeflM 
o  the  like  Quarantine   as   Ships  arriving  from  Turkey 
without  clean  Bill^  of  Health,  $^ifteen  Shillings  : 
For  every  Ton  Burthen  of  every  Ship  or  Vcfel,  which  Ship 
or  Veflel,  or  the  Cargo  of  which,  or  of  any  Part  where- 
of, (ball  h^ve  performed  Quarantine  in  any  Port  or  Place 
in  Great  Britain,  or  the  Iftands  aforefaid,  and  which  Ship 
or  Vcflcl  Ihall  enter  Inwards  in  the  Port  of  London,  an 
additional  Duty  of  One  Shilling  : 
Dtttietfliall     All  which  feveral  and  refpe£live  Duties  flhall  be  ratfed, 
be  recover-  levied,  collcflcd,  and  paid,  and  (ball  be  fued  for,  recovered^ 
bfCuftomV.*^^  accounted  for  in  the  fame  Manner,  and  ful^eft  to  the 
fame  Rules,  Regulations,  Penalties,  and  Forfettures,  as  any 
jDuties  of  Cuftoms  are  now  fubjed  to  by  Law,  as  far  as  the 
iLzcmptioDBiame  are  applicable  thereto :  Provided  always,  that  no  Ship 
from  Du-  or  Veflel  arriving  in  any  tort  or  Place  in  Great  Biitain,  of 
^^  the  Iflands  aforefaid,  with  a  clean  Bill  of  Health,  from  any 

Port  or  Plac^  whatever,  except  from  any  Part  of  Turkey,  or 
from  any  Port  or  Place  in  Africa,  within  the  Streights  of 
Gibraltar,  or  in  the  Weft  Barbary  on  the  Atlantic  Ocean,  in 
Ballaft,  or  whofe  Cargo  (hall  confift  wholly  of  Salt ;  nor  any 
Ship  or  Veflel  which  (hall,  together  with  its  Cargo,  hare 
duly  performed  Quarantine  in  the  Lazarets  of  Malta,  An- 
cona,  Venice,  MeJGna,  Leghorn,  or  One  of  them,  and  flull 
fail  from  thence,  and  arrive  at  any  Port  or  Place  in  Great 
Britain,  or  the  Iflands  aforefaid,  with  proper  Documents  and 
Vouchers  atcefting  the  fame,  to  the  SattsfaAion  of  His  Ma« 
jcfty.  His  Heirs  or  Succeffors,  or  of  His  or  their  Priry 
Council,  fhall  be  liable  or  charged  with  any  Duty  under  this 

Aa. 

Dotietmay  3*  Provided  always,  and  be  it  further  enaded.  That  If 
tc  rcdacetr,  after  making  good  (in  the  Manner  herein-^ifter  mentioned), 
witd!*^'"  to  the  Confolidated  Fund  of  Great  Britain,  ^af  the  Sums  of 
•rcaM  Siity-five  thoufand  Pounds,  granted  by  the  A6t  of  the  39th 
and  ^oth  Years  of  His  prdfent  Majefty,  and  of  Thirty 
thoufand  Founds ^  granted  by  on  A£k  of  the  laft  Sei&oD  w 
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Parliamenti  or  of  fo  much  thereof  as  (hall  be  found  neceflary  45  cio.  iii, 
to  iflue  for  the  Services  aforefaidy  it  (hall  appear  to  the  Lord  «u^T" 
High  Trcafurer,  or  the  Lord  CommifBoners  of  His  Majefty's  amtini. 
Treafury  for  the  Time  beings  that  the  Duties  hereby  grant- 
ed are  more  than  fufficient  to  defray  the  Charges  and  £x- 
pences  already  incurred^  and  alfo  fuch  further  Expences  as 
may  be  neceflary  for  carrying  the  feveral  Purpotes  of  this 
Aft  into  Execution,  it  (hall  and  may  be  lawful  for  the  faid 
Lord  High  Trcafurcr,  or  Lords  Commiflioners  for  the  Time 
being,  from  Time  to  Time,  by  any  Warrant  or  Warrants  un« 
der  the  Hands  of  the  faid  Lord  High  Treafurer,  or  of  the 
faid  Lords  Commiflioners  for  the  Time  beiiig,  or  of  any 
Three  or  more  of  the  faid  Lords  Commiflioners,  to  order 
and  direQ,  that  the  Duties  hereby  granted  (hall  be  reduced 
in  fuch  Proportion  and  Manner  as  they  fliail  thi*?k  proper^ 
and  alfo  by  like  Warrant  or  Warrants  (in  cafe  the  faid  ne- 
ceflary Expences  Ihould  afterwards  require  an  Increafe  of 
the  faid  Duties),  to  order  and  direft  that  the  fame  fliall  Vt 
again  raifed  and  increafed  to  any  Amount  not  exceeding  th^ 
Sums  which  have  been  before  granted  by  Parliament  as 
aforefaid ;  and  fuch  Warrant  or  Warrants  (hall  be  fufficient 
Authority  to  the  Commiffioners  and  Officers  of  the  Cultoms  ^', 
for  raifing,  levying,  colle£iing,  and  recovering,  the  feveral  and 
refpe£live  Duties  (pecifled  and  contained  in  fuch  Warrant 
or  Warrants  ^  any  Law  or  Ufage  to  the  contrary  notwithi* 
ftanding. 

5 .  And  be  it  further  enafted,  that  no  Ship  or  Veflcl  upon  ^p''/rl?t!*' 
which  the  Tonnage  Duty  by  this  A&  impofecl  (hall  be  diie  tc:dto  clear 
and  payable,  (hall  be  permitted  to  be  cleared  Inwards' in  aqy  inw»rd« 
Port  of  Great  Britain,  or  the  Iflands  of  Guernfey,  Jerfcy,  DmLt  we 
Alderney,  Sark,   or   Mann,  uiilefs  the  faid  Tonnage  Duty  paid* 
(hall  have  been  firft  duly  paid  to  the  proper  Officers  of  the 
Cuftoms  appointed  to  receive  the  fame,  or  the  Commiffioners  ^^^  ^^^ 
-of  the  Cufloms  ftiall  otherwife  dire£i  ;  and  th^t  the  Tonnage  Tonna^ 
of  every  Ship  or  Vc(rel  (hall  be  computed  ai^id  taken,  for  th.e  ^^W  be 
Purpofe  of  afccrtaining  the  faid  Duties  according  to   tjje  ^'^^P"^**^* 
Regiltcr  thereof,  under  the  Provifions  of  an  Afti  P^flcd  in 
the  26th  Year  of  His  prefent  Majefty's  Reign,  intituled^  * 

An  AB  for  the  further  Increafe  and  Encouragement  ef  Shipping 
mnd  navigation ;  and  in  cafe  of  any  Difputc  or  Doubt  re- 
lative tberetOj  the  fame  (hall  be  afcertained  by  Admeafure* 

X  A 


45  oM>.      snentf  in  the  Mode  and  Manner  preicribed  in  the  (sudbft^ 
I'v^    mentioned  Aa. 

ajitiiik[         6.  And  be  it  further  enadedf  That   it  fliall  and  may  be 
Ship  OwD-Jawf«il  for  the  Owner  or  Owners  of  any  Ship  or  Veffiel,  m 
«n  to  re-  .fe{pt&-  of  wbicfa  any  of  the  Duties  inri{K»fed  by  this  Ad.iksU 
tTcVof  the   ^^^^  ^"  P^'^*  t9  demand  and  recover  from  the  rcfpeSiie 
Importcri,  ;IaipdrterB,  Proprietors,  or  Confignees  of  any  Goods  or  Mer- 
chandize brought  or  imported  in  any  fuch  Slup^or  VdU, 
foch  Sum  or  Sums  of  Money  as  ihall  be  eqaai  to  the  joft 
and  reafonable  Contribution  "which  the.  Proportion  of  Xou- 
nage  that  fscfh  Goods  or  Merchandize  bear  to  the  Tonnage 
Burthidn  of  the  Ship  (hall  require,  and  no  nune  ;  fuch  Fm- 
portion  of  Tonnage  tobe  aiceitained  accordihg  to  the  Ufage 
of  Merchants'  in  hke  Cafes.  . 
Datiettobe     7.  Aitd  be  it  further.ena£led).^That  Ac  Monies  arifiag 
o>TrotdaN  ^^^  ^  Duties  hereby  gmioed.ihill  bepani  into  the  Re- 
ed i  und^of^ceipt  of  His.Mdefty'  Excbequcr,  aad^rairnod  to .  akid  midt 
Great  firi.  port  of  the  Confoiidatefll'Fbnd  of  Oreac  Britain  i   and  tbt 
<<^  in  the  Office  of  the  Auditor  of  the  Receipt  of  Jiis  Maieftf's 

£achc(qtier  thfcnr  ftall  be  proi kkd  andikepta  Book  Or  Books, 
in  which  all  the  Monieir/arifincir.irom    diQ.^d  Duties  and 
paid  into  the  find  Receipt  fliall  oe;etitmii'&ptara«e  and  apait 
' '     horn  all  other  Moniea  paid,  or  payabio.'  to  HisJUajefty,  His 
:  Heirs  orSuccciTors,  upon  any  Account .whatJbever. 
Applies.         8.  And  be  it  forther  enaded,  That  the  Money  fo  raifed, 
V^tkl^^  levied,  coileacd,  and  paid,  fliali  beappHed  in  the  feft  Place 
to  defray  the  annual  Expences  of  tijue  iatd  Floating  Lazaret, 
and  Land  Lazaret,  and  aB  other  annual  Expences  which  ikali 
be.incurred  in  the'  Execution  of  .this  A£^  ^  and  in  the  next 
Place  to  make  good  any  Money  that  ihall  hare  been  iffoed  for 
purchafmg  the  Lands  on  Chetney  HAL,  and  for  the  ereOing 
of  the  faid  Lazaret,  and  for  providing  the  neccilary  and  con- 
venient Accommodations  thereto  belongings  in  Manner  here- 
in<beforc  mentioned,  and  to  no  other  FurpoTe  whatfoever. 
39  &  40  C.      IX.  And  whereas  it  is  is  expedient  that  the  faid  licrein-be* 
III,  c  80.    foyc  recited  Aft,  pafied  in  the  39th  and  40th  Years  of  the 
cd^cVrtTt  R«gn  of  His  prefent  Majefty*  and  every  other  Aft  or  Ads 
as  to  Ar-    herctofiure  paiTeci  concerning  Quarantine,  together  with  fuch 
reart  of      'further  Frovifiofts  as  arc  found  to  be  necefiary  to  be  made  in 
A>uiy.  &c.   j.gfp^Q  thereof,  (bould  be  reduced  into  One  Aft  ;  be  it  there- 
fore enad\ed,  That  the  faid  Aft  fo  pafied  in  the  39th  and 
40th  Years  of  the  Reign  of  His  faid  prefcnt  Majellji  as 
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aforefaid,  be  repealed,  and  that  every  other  A£l  or  ASts  45  <»o* 
iicretofore  puiT^rdy  in  fo  far  as  the  fame  do  or  may  be  deemed  ^^'^^^ 
fir  conftrued  to  relate  to  the  Performance  of  Qaarantine,  (hall  AxriKiI 
be  and  the  fame  are  hereby  repealed ;  f:ive  and  except  lb 
hmch  of  the  faid  Ad  pafled  in  the  39th  and  40th  Years  o( 
die  reign  of  His  prefent  Majefty  as  relates  to  the  Repeal  ot 
former  A£l8,  and  to  the  Payment  and  recovering  of  anf 
Duties  impofed  by  the  fatd  A£ty  which  Aiall  be  due  and  ua* 
paid  at  the  Time  of  palling  this  A£ly  and  alfo  fave  and  ex- 
cept as  to  any  Offence  or  Offences  done  or  committed  be- 
iore  the  pafling  of  this  A£t»  by  any  Perfon  or  PerfonS}  againft 
any  Law  concerning  Quarantine ;  and  as.  to  any  Finci  Penalty^ 
Forfeiture,  or  Punifhmenti  Fines,  Penalties,  Forfeitures,  or 
Punifliments,  to  which  any  fuch  Perfon  or  Perfons  may  be 
liable  by  reafon  of  the  (ame ;  and  alfo  as  to  any  A6iion,  Suity 
I^fecutton,  or  other  Proceeding  brought  or  commenced,  or 
which  Ihall  hereafter  be  brought  or  commenced,  for  of  oo 
account  of  any  fuch  Ofitnce  or  OSisnces  fo  done  or  commit- 
ted as  afore&id. 

xo.  And  be  it  further  ena£ked.  That  all  Ships  and  Vefleli,  ^^>^  Ship« 
aa  well  His  Majefty's  Ships  of  War  as  aU  others,  coming  ^^^^  ^^ 
from  or  baring  touched  at  any  Place  from  whence  His  Ma-  Quano. 
«J€fty,  His  Heirs  or  Succefibrs,  by  and  with  die  Advice  of  His,  (ioc. 
or  their  Privy  Council,  (hall  have  adjudged  and  declared  it 

EobaUe  that  the  Plague,  or  any  other  iiife<fiious  Oifeafe  or 
iftemper,  highly  dangerous  to  the  Health  of  His  Majefty'a 
&ib}e£ls, may  be  brought ;  and  all  Ships,  Vcflels,  and  Boats 
xeceifing  any  Pcrlbn,  Goods,  Wares,  and  Merchandize^ 
Packets,  Packages,  Baggag'c,  Wearing  Apparel,  Books,  Let- 
ters, or  any  other  Articles  whatever,  from  01  out  of  anj 
Ships  or  Veffels  fo  coming  from  or  having  touched  at  faCA 
infedled  Place  as  aforefaid,  whether  fuch  Perfons,  Groods, 
Wares,  and  Merchandixe,  Packets,  Packages,  Baggage, 
Wearing  Apparel,  Books,  Letters,  or  other  Articles,  fludl 
•have  come  or  been  brought  in  fuch  Ships  or  Vtflels,  or  fuch 
Perfons  (hall  have  gone,  or  Articles  have  been  put  on  board 
the  fame,  cither  before  or  after  the  Arrival  of  fuch  Ships  or 
Veflels  at  any  Port  or  Place  in  Great  Britain,  or  the  KLinds 
of  Gueriifcy,  Jcrfey,  Aldemey,  Sark,  or  Man,  and  whether 
fuch  Ships  or  Veilels  were  or  were  not  bound  to  any  Port  or 
Place  in  Great  Britain  or  the  Iflands  aforfaid  ;  and  ail  Per- 
fons, Goods,  Wares,  and  Merchandize^  Packets^  Packagcsj 
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45«to-      Baggage,  Wearing  Apparel,  Booksi  Infers,  or  any  other 
—  oA  ^     Articles  whatever,  on  board  of  any  fuch  Ships  or  Vcflcls  fa 
AATiMK*    coming  from  or  having  touched  at  fuch  infeded  Pbce  as 
aforefaid,  or  on  board  of  any  fuch  Receiving  Ships,  Veflels 
oi  Boats  as  aforefaid,  (hall  be  and  6e  confidered  to  be  liable 
to  Quarantine  within  the  Meaning  of  this  Ad,  and  of  any 
Order  or  Orders  which  (hall  be  made  by  His  Majefty,  His 
Heirs  or  SucceiTors,  by  and  with  the  Advice  of  His  or  their 
Privy  Council  concerning  Quarantine,  and  the  Prcvcntioa 
of  Infeftion  from  the  Time  o?  the  Departure  of  fuch  Ships 
or  VeiTcls  from  fucfh  infeded  place  as  aforefaid,  or  from  the 
Time  when  fuch  Perfons,   Goods,  Wares,   Merchandize 
Packets,   Packages,  Baggage,    Wearing    Apparel,    Books, 
letters,  or  other  Articles  mail  have  been  received  on  board 
tefpe£tively  ;  and  all  fuch  Ships,  Veffels,  and  Boats,  as  afore- 
faid, and  all  Perfons,  (as  well  Pilots  as  others),  Goods^ 
llV'ares,  and  Merchandize,  and  other  Articles  as  afore£dd, 
wliether  coming  or  brought  in  fuch  Ships,  Veflels,  or  Boats, 
from  fuch  infefled  place  as  aforefaid,  or  going,  or  being  put 
6n  board  the  fame,  cither  before  or  after  the  Arrival  of  fuch 
Ships,  Veflels,  orBoats,  at  any  Port  or  Place  in  Great  Britain, 
Or  the  Iflands  aforefaid ;  and  all  Perfons,   Goods,  Wares, 
and  Merchandize,  and  other  Articles  as  aforefaid,  on  board 
Any  fuch  Receiving  Ship,  Vcflel,  or  Boat,  as  aforefaid, 
fliall,  upon  their  Arrival  at  any  fucli   Port  or  Place,  be 
obliged  to  perform  Quarantine,  in  fuch  Place  or  Places,  for 
fuch  Time  and  in  fucK  Manner  as  fliall  from  Time  to  Time 
be  dire£ted  by  His  Majefly,  His  Heirs  or  Succeflbrs,  by  His 
or  their  Order  or  Orders  iii  Council,  notified  by  Proclama- 
tion,  or  publiflied  in  the  London  Gazette  ;    and  that  until 
fuch  Ships,  Veflels,  and  Boats,  Perfons,  Goods,  Wares,  and 
Merchandize,  and  other  Articles  as  aforefaid,  fhall  have  re* 
fpcftively  performed  and  (hall  be  duly  difcharged  from  fuch 
Quarantine,  no  fuch  Perfon,  Goods,  Wares,  or  Merchandize, 
or  other  Articles  as  aforefaid,  or  any  of  them,  fliall,  either 
1)efore  or  after  the  Arrival  of  fuch  Ships,  Veflels,  or  Boats, 
at  any  Port  or  Place  in  Great  Britain,  or  the  iflands  aforefaid, 
come  or  be  brought  on  Shore,  or  go  and  be  put  on  boani 
any  other  Ship,   VeflTel,  or  Boat,  in  order  to  come  or  be 
brought  on  Shore,  in  any  fuch  Port  or  Place,  although  foch 
Ships  or  Veflels  fo  coming  from  fuch  infeded  Place  ts 
aforefaid  may  not  be  bound  to  any  Fort  or  Place  in  Great 
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Britain,  or  the  Iflands  aforefaid,  unlefs  in  fuch  Manner  aild  45  ««•• 
in  fuch  Cafes,  and  by  fuch  Licence  as  (hall  be  dircfted  or  !l*^/2l 

Eermitted  by  fuch  Order  or  Orders  made  by  His  Majeftj,  amtuis. 
lis  Heirs  or  Succeflbrs,  in  Council  as  aforefuid  j  and  all  fuch 
Ships,  Veflels,  and  Boats,  whether  coming  from  fuch  infeft- 
ed  Place  as  aforefaid,  or  being  other  wife  liable  to  Qu  iran« 
tine  as  aforcfaid,  and  all  Perionsi  (as  well  Pilots  as  others)^ 
Goods,  Wares,  and  Merchandize,  and  other  Articles  as  afore- 
faid|  whether  Coming  or  brought  in  fuch  Ships^  Veflels,  or 
Boats,  or  going  or  being  put  on  board  the  fame,  either  before 
or  after  the  Arrival  of  fuch  Ships,  VcfTets,  or  Boats,  at  any 
Port  or  Place  in  Great  Britain,  or  the  Iflands  aforefaid,  and 
although  fuch  Ships,  Veflels,  or  Boats,  (hall  not  be  bound  to 
any  Port  or  Place  in  Great  Britain,  or  the  Iflands  aforefaid  % 
and  all  Commanders,  Mailers,  or  other  Perfons  having  the 
Charge  or  Command  of  any  fuch  Ships,  Veflels,  or  Boats^ 
whemer  coming  ftom  any  Infe£led  Place,  or  being  otherwiib 
liable  to  Qmrantine,  as  aforefaid,  (hall  be  fubjeS  to  all  the 
ProfifionsT^ules,  Regulations,  and  Reftrifiions  contained 
in  this  Ad,  or  in  any  Order  or  Orders  which  fliaU  be  made 
by  His  Majefty,  His  Heirs  and  Succcflbrs,  in  Council  ai 
aforefaid,  concerning  Quarantine  and  the  Prevention  of  Ii>* 
feftion,  and  to  all  the  Pains,  Penalties,  Forfeitures,  and  Piv* 
Hifiiments  contained  in  this  A6t,  for  any  Breach  orj^Difobedi-> 
cnce  thereof,  or  of  any  Order  or  Orders  of  His  Majefty  in 
Council,  made  under  the  Authority  thereof. 

II.  And  whereas  certain  Sorts  of  Goods  and  Merchan- Coods 
dize  are  more  efpecially  liable  to  retain  Infcftion,  and  may  fp«"ficd 
be  brought  from  Places  infeftcd  into  other  Countries,  and  ^Ir  of 
from  thence  imported  into  Great  Britain,   or  the  iflands  Council, 
aforefaid  5  be  it  enafled,  That  all  fuch  Goods  and  Merchanr  J^^n^^'P** 
di2e  as  (hall  be  particulary  fpecified  for  that  Purpofe  in  any  „*j^  f^j,. 
Order  or  Orders  made  by  his  Majefty,  His  Heirs  or  Sue-  jea  to 
ceflbrs,  in  Council,  concerning  Quarantine  and  the  Preven-  QiJ*"n- 
tion  of  Infeflion  as  aforefaid,  which  (hall  (hall  be  brought  or  ^'^^' 
imported  into  any  Port  or  Place  in  Great  Britain,  or  the 
Iflands  aforefaid,  irom  any  Foreign  Country  or  Place,  in  any 
Ship  or  Veflel  whatever,  and  the  Ships  or  Veffels  in  whicn 
the  fame  (hall  be  brought,  and  alfo  all  Ships  and  VeflTels 
which  (hall  arrive  from  any  Port  or  Place  whatever  under  any 
alarming  or  fufpicious  Circumftances  as  to  Infedlion,  (hall 
be  fttbje£t  and  liable  to  fuch  Regulations  and  ReCtri^ops  aa 
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**  "  lo.  *^^"  ^  mait  by  fuch  Order  or  Orders  of  His  Mijefty, 
— ^djik-  His  Heirs  or  SucceSbrs,  in  Council  as  aforcfaid,  rcfpo^og 
itaitKi.     the  fame. 

lUPriif  12.  And  be  it  further  enafted,  That  it  fliall  and  may  be 
mr"mlkc  ''*^"'  ^°'  *''^  Lorda  and  others  of  His  M.ijefty'E  Priiry  Couo^ 
fccb  Ui.  cil,  or  any  Three  or  more  of  them,  to  make  fuch  Order  at 
tleriuthejr  they  (hall  fee  neceffary  and  expedient  upon  any  unforcleen 
^^r"^  Emergency,  or  in  any  particular  Cafe  or  Cafe*  with  refpoa 
«poD  E.  to  any  Ship  or  Ships,  Veflel  or  Vefleis,  arriving  and  having 
tacgcaciei.  any  infe£lio'u3  Difeafe  or  Diftemper  on  board,  or  on  board  i^ 
which  any  infedtious  Difeafe  or  DiHemper  may  have  ap- 
jicared  in  the  Courfe  of  the  Voyage,  or  arriving  onder  any 
other  alarming  or  fiifpiclous  Circumftances  as  to  Infc^lion, 
although  fuch  Sljip  or  Ships,  Vcflcl  orVeffels,  Qiall  not  have 
come  from  any  Place  or  Places  from  which  His  M^nclly,  His 
Heits  or  Succcffors,  By  and  wiih  ihe  Aivicc  of  His  or  their 
"Privy  Council,  may  fi^ive  adjudged  and  declared  it  probjiitle 
that  the  Plague,,  or  any  fuch  infeiSious  Difeafe  or  DiAcmpcr 
may  be  brought,  and  alfo  with  refpect  to  ihc  Ccrfoot, 
.boods^  Wares,  and  Merchandize,  and  other  Autclcs  as 
aforefaid,  on  board  the  fame,  and  in  <^fe  of  anv  ipfeAious  Dif- 
eafe or  Dillemper  appearing  or  breaking  out  m  Great  Britain 
or  the  illands  aforefaid,  to  make  iiic\\  Orders,  aqd  give  fuch 
DireClions,  in  order  to  cut  off  all  Communication  between 
any  Perfons  infeftcd  with  any  fuch  Difeafe  or  DUlcmpcr  and 
the  reit  of  His  Majefty's  Subjects,  as  Ihall.  appear  to  the  tid 
Lords  or  others  of  His  Majedy's  Privy  Council^  or  any 
Three  or  more  of  them,  to  be  necefljry  and  expedient  for 
that  Purpofe,  aiid  likcwife  to  m^ke  fw^  Qrders  as  they  Ihall 
fee  fit  for  Ihorcening  the  time.of  Quarantine  to  be  perform- 
ed by  particular  Shfps  or  VefleU,  or  panicular  Perfom, 
Goods,  Wares,  Merchandize,  or  any  other  Articles,  or  for 
wholly  leleaGng  particular  Ships  or  VeflelSj  or  particubr 
Perfons,  Goods,  Wares,  Merchandize,  or  other  Articles,  ficm 
Quarantine,  abfolutely  or  coaditionatly,  and  generally  to 
mitigate  the  Hiii\  Performance  of  Qiuraatinc  in  paniculir 
Cafes,  as  fpecial  Circumitances  fliall  appear  in  their  Judg- 
ment to  require.;  and  all  fuch  Orders  to  made  by  the  Lonb 
or  others  of  the  Privy  Council,  or  any  Three  or  more  of 
them  as  aforefaid,  (hall  be  as  good,  valid,  and^c&edual,  le 
all  Inienis  and  Purpofcs,  (as  well  witJi  refpeii  to  the  Com- 
mandcTj  Maftcr,  or  other  Ferlba  having  Uie  dbaigc  of  uj 
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fuch  Ship  or  Veflel,  and  all  other  Perfons  onboard  the  fame*  45 
as  with  refpcft  to  any  other  Perfons  haying  any  intercourfe  '"•  ^  **• 
or  Communication  with  them,  and  to  the  Penalties,  Foe-  Huikiu  . 
feitures,  and  Punifhn^ents,  to  which  they  may  refpefliyely 
become  liable),  as  any  Order  or  Orders  made  by  His  Majefty^ 
His  Heirs  or  SuccciTors,  by  and  with  the  Advice  of  His  or 
their  Privy  Council,  concerning  Quarantine,  and  the  Pre- 
vention of  Infcdion  as  aforefaid,  and  notified  by  Proclama- 
tion or  publifhed  in  the  London  Gnzette. 

13.  And  be  it  further  enaAed,  That  if  the  Plague,  orRegnla* 
fuch  other  infeftious  Difeafe  or  Diftemper  as  aforefaid,  (hall  ^^  |**f 
appear  on  board  any  Ship  or  Veflcl  within  the  Streizhts  of  which  to- 
Gibraltar,  the  Commander,  Mafter,  or  other  Perfon  having  feaiont 
Charge  thereof,   (hall  immediately  proceed  to  fome  onc.<rf^****P: 
the  Foreign  Lazarets,  and  there,  perform  Quarantine,  until  JJ^;  Ji'ji. 
fuch  time  as  the  Land  Lazaret,  to  be  ere£ted  as  aforefsad,  out  the 
'  (hall,  by  His  Majefty,  His  Heirs  or  Succcflbrs,  by  and  wi|h  1^^*^**^'^ 
the  Advice  of  His  or  thchr  Privy  Council,  and  by  Order  of  mevioutt» 
the  fame,  notified  by  Proclamation,  or  publifhed  in  the  London  the  Lasaret 
Gaxette,  have  been  declaimed  to  be  fit  for  the  due  Perform*  hi^k""*' 
ance  of  Quarantine  therein  j  but  if  fuch  Plague,  or  other  fuch  coinpict3[ 
infefiiousl)ireafe  or  Diftemper  as  aforefaid,  (hall  appear  on 
board  any  $hip  or  Veflcl  without  the  Streights  of  Gibraltar^ 
then  the  Commander,  Mafter,  or  other  Perfon  having  the 
charge  or  Cotnmand  thereof,  (hall.(unlefs  fuch  Land  Lazaret 
fiiall  have  been  fo  declared  to  be  fit  for  the  due  Performance 
of  Quarantine'  therein)  immediately  proceed  to  the  Harbour 
bf  Saint  Helen's,  Tfean  and  North  Witbelj  being  Two  of  tj« 
Iflands  commonly  called  the  Iflands  of  Scillyj  or  to  fuch 
other  Place  as  flis  Majefty,  His  Heirs  or  ^uccefibrs,  by  a^d 
iirith  the  Advice  of  His  or  their  Privy  Council,  (hall  from 
Time  to  Time   direct  and  appoint ;  where  being   arrived 
be  fhall  make  known  his  Cafe  to  fome  OQicer  of  the  Cul^ 
toms  there,  who  (hall  immediately  acquaint  the  Governor^ 
Deputy  Governor,  or  other  principal  Magiftrate  thereof,  and 
alfo  the  Pirincipal  QfiBcer  of  the  Cuiloitis  at  fome  Port  ia 
England  near  thereunto  ;  and  the   faid  principal  Officer  of 
the  Cuftoms  at  fuch  near  Fort  in  England  (ball,  with  all  pof« 
fible  Speed,   fend  Intelligence  thereof  to  the  Ciommi(fionei^ 
of  the  Cuftoms  in  the  Port  of  London  ;  anii  the   *<*u.'i  ^to^ 
yerhor.  Deputy  Governor,  or  other  principal  Magiftrate  (haU» 
in  like  Manner,  with  Hi  poilible  bpeedi  fend  IntelUgencp* . 
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45  »«o«      thereof  to  Ac  Prfvj  Council,  to  the  End  that  fuch  Meaforei 
^!^oAt?    "^^y  ^  taken  for  the  Comfort  and  Support  of  the  Crew  and 
#»Tuiiu     Paflengers  on  board  fuch  Ship  fo  infe6ledy   and  fuch  Pro- 
^utions  ufed  to  pretent  the  fpreading  of  the  Infedion,  as  the 
Cafe  {hall  require  :  and  the  faid  Ship  or  Veflei  (hall  there 
remain  until  Directions  fhall  be  given  relative  thereto  by  the 
Lords  or  others  of  His  Majefty's  Privy  Council,  or  any  llute 
or  more  of  them ;  nor  (hall  any  of  the  Crew  or  Paflengers  on 
board  thereof  go  on  Shore  ;  but  in  cafe  the  faid  Commandei, 
Mafter,  or  other  Perfon  having  charge  of  the  faid  Hhip  or 
VefTel  fo  infe£ted,  fhall  not  be  able  to  make  the  faid  IfUnds 
•of  Scilly,  or  other  Place  fo  appointed  by  his  Majefty  as  afore, 
faid,  or  (hall  be  forced  by  Strefs  of  Weather  or  otherwife  to 
go  up  either  of  the  Channels,  it  fhall  not  be  lawful  for  him 
to  enter  with  fuch  Ship  or  VefTel  into  any  other  Port  or 
Place  in  Great  Britain,  or  the  Iflandt  of  Guernfey,  Jerfey, 
Aiderney,  Sark,  or  Man,  but  he  fhall  remain  in  fome  opia 
Road  till  he  receives  Diredlions  relative  thereto  from  the 
Pr^vy  Council,  •  and  he  fhall  ufe  every  neceflary  Means  in 
his  power  to  prevent  any  of  the  Ship's  Company  or  PafleiN 
gers  from  going  ont  of  his  Ship,  and  to  avoid  all  intercourfe 
with  other  Ships,  VefTcls,  or  Perfons  }  and  fuch  Ship's  Cork* 
pany  or  PaiTengers  fhall,  until  fuch  Commander,  Mafter,  or 
other  Perfon  fhall  have  received  fuch  I>ire£\ions»  remain  in 
fuch  Ship^  and  fhall  avoid  all  intercourfe  with  other  Shipi^ 
Veffels,  or  Perfons  \  and  fuch  Madef ,  and  every  other  Pef- 
Ibn  on  board  fuch  Ship  or  VefTel  fhall  obey  fuch  Dtre£Hons 
us  he  fhall  receive  from  the  Lords  or  others  of  His  Majefly*^ 
Privy  Council,  or  any  Three  or  mo^e  of  them  as  aforefaid; 
and  the  faid  Comnoander,  Mader,  or  any  other  Perfon  oo 
l>oard  fuch  Ship,  6t  Veflcl  as  aforefaid,  who  fhall  not  afi 
conformably  to  the  Provifions  and  Regulations  herein  dired- 
cd,  or  fhall  a3  in  Difobedience  to  fuch  Diredions  as  (hall  be 
received  on  board  fuch  Ship  or  VefTel  from  the  Lords  or 
pthers  of  the  Privy  Council,  or  any  Three  or  more  of  them 
as  aforefaid,  fhall  be  adjudged  guilty  of  Felony,  and  (hail 
fufier  Death  as  in  cafes  of  Felony,  without  Benefit  of  Clergy. 
I  A.  And  be  it  further  enaAed,  That  every  Commander, 
Mailer,  or  other  Perfon  having  the  Charge  of  any  Ship  or 
VefTel  liable  to  the  Performance  of  Quarantine,  (hall  be  aod 
is  hereby  required  at  all  Times  when  fuch  Ship  or  VcW 
ether  ship,0^  n^^j  ^j^  j^ny  other  Ship  or  Veffd  at  Sea,  or  (hall  bd 
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within  Four  Leagues  of  the  Coaft  of  Great  Britaun  or  Ire*  45  eio« 
land,  or  the  Iflands  of  Guernfej,  Jerfey,  Alderney,  Sark,  or  ]^'^  ^^ 
Man,  to  hoift  a  Signal  to  denote  that  his  Ship  or  Vefiel  is  li«  ANnMsl 
able  to  tlie  Performance  oi  Quarantine,  which  Signal  (hall  be,  at  Sea,  or 
in  the  Day  Time,  if  the  faid  mip  or  VeiTel  (hall  have  a  clean  being  witiu 
BUI  of  Health,  a  large  yellow  Flag  of  Six  Breadths  of  Bunt^  Lca*^^°«of 
ing  at  the  Maintopmaft  Head  j  and  if  fuch  Ship  or  Veflcl  th^u^t^ 
ihall  not  hare  a  clean  Bill  of  Health,  then  a  like  yellow  Flag,  Kingdom 
with  a  circular  Mark  or  Ball  entirely  Black  in  the  Middle  ^^  G««ra- 
thereof,  whofe  Diameter  (hall  be  equal  to  Two  Breadths  of  pJnak/  oT 
Bunting}  and  in  the  Night  Time  the  Signal  fliall  in  bothtooU 
Cafes  be  a  large  Signal  Lanthom,  with  a  Light  therein  (fuch 
as  is  commonly  ufed  on  board  His  Majefty's  Ships  of  War)| 
at  the  fame  Maft-head  ;  and  fuch  Commander,  Mafter,  or 
other  Perfon,  ihall  keep  fuch  Signals  refpeAively,  as  the  Cafe 
ihall  be,  hoiiled  during  fuch  Time,  as  the  faid  Ship  (hall  con* 
tinue  within  Sight  of  fuch  other  Ship  or  VeiTel,  or  withia 
Four  Leagues  of  the  faid  Coafts  or  Iflands,  and  while  fo  in 
S^ht,  or  within  fuch  Di(lai\ce,  until  fuch  Ship  or  Veflel  fo 
liable  to  Quarantine  as  aforefaid  ihall  have  arrived  at  the  Port 
or  Place  where  it  is  to  perform  Quarantine,  and  until  it  IhaU 
have  been  legally  difcharged  from  the  Performance  thereof; 
on  Failure  whereof  fuch  Commander,  Mafter,  or  other  Per* 
fon  having  Charge  of  fuch  Ship  or  Veflel  fo  liable  to  the 
Performance  of  Quarantine,  (hall  forfeit  and  pay  for  every 
fuch  Gfience  the  Sum  of  Two  hundned  Pounds. 

15.  And  be  it  further  enabled.  That  if  any  Commander^  P«»1ty  of 
Mailer,  or  other  Perfon  having  the  Charge  or  Command  of  ^^^ 
any  Ship  or  VeiTel,  and  knowing  that  the  fame  is  not  liable  hoifling 
to  the  Performance  of  Quarantine,  (hall  hoift  fuch  Signals  as  ^p^ 
aforefaid,  or  either  of  them,  by  Day  or  Night  rcfpeaively,  y^ajj*^"** 
fuch  Commander,  Mafter,  or  other  rcrfon  as  aforefai4,  ihall 

forfeit  and  pay  the  Sum  of  Two  hundred  Pounds. 

16.  And  be  it  further  enabled,  That,  from  and  after  the  Veflelt 

I  ft  day  of  June  1 806,  as  to  all  Ships  or  Veflels  arriving  from  ^^^^  ^^ 
any  Places  beyond  the  Cape  of  Good  Hope,  or  Cape  Horn  in  J^*tSim* 
South  America ;  and  after  the  ift  day  of  Auguft  1805,  as  to  PilocB 
all  Ships  or  Veflels  arriving  from  any  Parts  of  Africa  or  ^^^ 
America  not  beyond  thefe  Capes,  and  from  the  Weft  Indies  ^^i^^^lo^ 
and  Mediterranean ;  and  from  and  after  the  i  ft  day  of  May  cd  &c  on 
1805,  as  to  all  Ships  and  Veflels  arriving  from  any  other  ^^^^ 
Places,  every  Commander,  Mafte^j  or  other  Perfon  having 
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|I5  pto.  the  Charge  of  any  Ship  or  Veflel  coming  from  foreign  Pstrts, 
ui,  c.  lo.  fl^^j j  giy^  iQ  jjjg  filot  who  (hall  go  on  board  fuch  Slip  or 
TStike.  Vcflcl  a  written  Paper,  containing  a  true  Accoant  of  the 
Names  of  the  Place  and  Country  at  which  fuch  Ship  or  Vef- 
fel  fhall  ha?e  loaded,  and  alfo  of  all  the  Places  at  which  any 
fuch  Ship  or  Veflel  (hall  hare  touched  on  the  homeward 
Voyage,  on  Pain  of  forfeiting  the  Sam  of  Two  hundred 
Pounds  for  any  NegleQ  or  Ref ufal  to  give  fuch  Paper,  or  for 
^ny  falfe  RepreTentation  or  wilful  Omi(fion  therein  ;  and  if 
by  any  Proclamation  or  Order  of  His  Majefty  in  GouQcilf 
made  aftcrr  the  Departure  of  any  fuch  Ship  or  Veftl  from 
Oreat  Britain,  and  then  in  force,  Ships  and  Vefleh  coming 
from  any  Place  mentioned  in  any  fuch  Paper  (hail  be  liable  to 
the  Performance  of  Quarantine,  foch  Pilot  (hall  immediately 

5'  [ive  Notice  thereof  to  the  Commander  or  other  Perfon  afore« 
aid  of  fuch  Ship  or  Veflel,  on  Paiii  dF  forfeiting  the  Sum  of 
Fifty  Pounds  for  any  Negle£i  tbereia  %  and  foch  Commander 
or  other  Peribn  (hall  thereupon  hoift  apiroper  Siftnal  accoid* 
ing  to  the  Provifons  of  this  ASt,  and  under  die  Benaliies  ia 
this  A3  contained,  for  any  Negk£k  or  Kefufid  in  fefpeA  of 
hoifting  fuch  Signals. 
Pcnilty  of       1 7.  And  be  it  further  enaAed,  That  in  cafe  any  P'dot  (hall 
iool.  on     bring  or  condu£l,  Of  caufe  to  be  brought  or  conduced,  any 
^'!^'.        Ship  or  Veflel  liable  to  the  Perfoimance  of  Quarantine,  into 
Shipf  Habk  ^J  Place  which  is  not,  or  which  (hall  not  befpecially  appoint- 
to  (^ann-  ed  for  the  Reception  of  Ships  and  Veflels  fo  liable  after  recetv- 
pT  "*  m>t  *"8  ^"^^  Paper  as  aforefatd,  whereby  it  (hall  haive  been  ma<k 
appomced   ^fJ^^T  that  fuch  Ship  or  Veflel  wa«  liable  to  the  Performance 
for  their     of  Quarantine,  or  without  requiring  and  receiTing  Aich  Paper 
KeccptiQp.  ng  aforefaid  of  and  from  every  fuch  Commander,  Mafter,  or 
other  Perfon  having  the  Charge  of  any  Ship  or  Veflfel  conung 
from  foreign  Parts,  unlefs  compelled  by  Strefs  of  Weather, 
adverfe  Winds,  or  Acddents  of  the  Seas,  fuch  Pilots  (bail 
for  each  and  every  fuch  OflTence  forfeit  and  pay  the  Sum  of 
One  hundred  Pounds. 
Forlietter       18.  And,  to  the  End  that  it  may  be  the  better  known 
afcenaiD-    whether  any  Ship  or  Veflel  be  adually  infe£led  with  tbi 
whether      Pl^iguc,  or  Other  infcftious  Difeafe  or  Diftemper  as  afbrefaid, 
ihips  be     or  whether  fuch  Ship  or  VefTel,  or  the  Mariners  or  Paflcn- 
aAiuUy  in-  gers  coming,  ot  the  Cargo  imported  in  the  fame,  are  liable 
^I^fo    to  any  Orders  touching  Quarantine  j  be  it  further  enaded, 
That  when  any  Country  or  Place  (hall  be  known  to  be,  0$ 
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fufpcAed  to  be  infeAed  with  the  Plague,  of  other  fuch  in-  45  ceo.  hi. 
fcdiious  Difcafe  or  Diftemper  as  aforefaiiiy  or  when  any  ^'  '^  . 
Order  or  Orders  Ihall  be  made  by  His  Majcfty  in  Council  Xiir^iKK* 
concerning  Quarantine,  and  the  Prevention  of  Infection  as      j^ . 
aforefaid,  then  and  in  fuch  Cafe^   as  often  as  any  Ship  or  liable  to 
"Vcffcl  (ball  attempt  to  enter  into  any  Port  or  Place  in  Great  Ordert 
Britain,  or   the  Ifles  of  Guemfey,  Jerfey,  Alderney,  Sark,  q"^-J|^ 
or  Man,  whether  fuch  Port  (hall  have  been  appointed  for  the  tm<^ 
Performance  of  Quarantine  or  not,   the  Superintendant  of 
Quarantine,  or  his  Afliilant,  if  there  fhall  be  be  fuch  Super- 
intendant  or  AfElUnt  at  fuch  Port  or  Place,  or  if  not,  the 

Jrincipal  Officer  of  His  Majefty's  Cuftoms  at  fuch  Port  or 
lace,  or  fuch  Officer  of  the  Cuftoms  is  (hall  be  authorized 
by  the  Commiffioners  of  the  Cuftoms,  or  any  Four  or  more 
ot  them,  to  a£l  in  that  Behalf,  ftiall  go  off  to  fuch  Ship  or 
Veflel,  and  ihall,  at  a  convenient  Diitance  from  fuch  Ship  or 
VefFel,  demand. of  the  Commander,  Mafter,  or  other  Perfoh 
having  Charge  of  fuch  Ship  or  Veflel,  and  fuch  Commander 
Mafter,  or  other  Perfon  having  Charge  of  fuch  Ship  or  Ve& 
fei,  (hall  upon  fuch  Demand  give  a  true  Anfwer  in  Writing 
or  otherwife^  and  upon  Oath  or  not  upon  Oath,  according  as 
he  (hall  by  fuch  Superintendant  or  hi:)  Affiftanr,  or  other  Of- 
ficer of  the  Cuftoms  authorized  as  aforefaid,  be  required,  to 
all  fuch  Queftions  or  Interroeatories  as  (hall  be  put  to  him^ 
by  virtue  and  in  purfuance  of  fuch  Regulations  and  Direc* 
tions  as  His  Majefty,  by  Order  in  Council,  (hall  be  pleafed 
to  prefcribe  *,  and  in  cale  fuch  Commander,  Mafter,  or  other 
Perfon  having  Charge  of  fuch  Ship  or  Ve(rel  (hall,  upon  fuch 
Demand  made  as  aforefaid,  refufe  to  make  a  true  Dlfcovery 
in  any  of  the  Particulars  concerning  which  he  (hall  be  inter- 
rogated in  Manner  aforefaid,  or  in  cafe  he  (hall  not  be  requir- 
ed to  anfwer  fuch  Queftions  or  Interrogatories  upon  Oath^ 
(hall  give  a  falfe  Amwer  to  any  fuch  Queftion  or  Interro- 
gatory as  aforefaid,  fuch  Commander,  Mafter,  or  other  Per- 
fon having  Charge  of  fuch  (hip  or  Vc(re!,  for  every  fuch 
Oflt-nce  iliall  forfeit  and  pay  the  Sum  of  Two  Hundred 
Pounds. 

19.  And  be  it  further  eflaAed,  That  m  cafe  it  (hall  ap*  Ships  fub« 
pear  upon  fuch  Examination  or  othcrwife,  that  fuch  Ship  or  ic<^toQui- 
Ve(rcl  is  umier  fuch  Circumltances  as  (hall  render  it  liable  Jfi^iiig^iT 
to  Perform  Quarantine,  and  that  the  Port  or  Place  where  it  aoy  Port 
fo  arrives,   or  at  which  it  attempts  to  enter  as  aforefaid,  is  ''^"'•.^.^?*.. 
liot  the  Port  or  Place  where  it  ought  to  perform  Quarantine,  *'  ^  ^^^'' 
rOL.  /.  s 
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4^  oeo.  in,  in  fuch  cafe  it  fhall  and  may  be  lawful,  to  and  for  the  OfBcen 
c.  lo.  of  any  of  His  Majcfty's  Ships  of  War,  or  of  any  of  his  Ma- 
T^C^E.  jetty's  Forts  or  G  irrifons,  and  all  other  his  Majefty's  Of. 
oQ^tto  be  ^^^^*  upon  Notice  thereof  given  to  them  or  any  of  them  re- 
performed  fpeftively,  and  to  and  for  any  other  Pcrfon  or  Pcrfons  whom 
onay  be  ^xey  (hall  call  to  their  Aid  and  AiGftance  ;  and  fach  officers 
rTpatr'^  and  Other  Pcrfons  are  hereby  required  to  oblige  fuch  Ship  or 
theap.  VefTel  to  go  and  repair  to  fuch  Place  as  hath  been  or  (hall  be 
pointed  appointed  for  Performance  of  Quarantine,  and  to  ufc  all  nc- 
**^^*'  ceflary  Means  for  that  Purpofc,  cither  by  firing  of  Guns  upon 
i/lzTrcn  of  ^^^  Ship  or  Vcffcl,  or  by  any  other  Kind  of  ncceffary  Force 
YeiTelt  that  whatfocves;  and  in  cafe  any  fuch  Ship  or  Vefiel  (hall  come 
^»^«  •^'fr^'  ^^"^  ^^  **^  ^*^^  touched  at  any  Place  infcflbed  by  the  PlaguCi 
cd*placei  ^^  ^"^^  Other  vnfe^ous  Difeafc  or  Diftampcr  as  aforeuid, 
&c.  '  or  ihall  have  smy  Ferfon  on  board  adually  infeded  with  the 
omitting  to  Plague,  or  fuch  other  infe£bious  Dtfeafe  or  Diftemper  as 
fj^J*^^  aforefaid,-and  the  Commander,  Mailer,  or  other  Perfoa 
omitting  to  having  Charge  of  fuch  Ship  or  Veifel,  knowing  that  die 
^*^  **  .  Place  from  whence  he  came,  or  at  which  he  had  touched  as 
JSnal  ^orcfaid,  was  infefted  with  the  Plague,  or  fuch  other  infcc- 
fbaii  fuffcr  tious  Difcafe  or  Diftemper,  or  knowing  fome  Ferfon  on  board 
Death  to  be  actually  infected  with  the  Plague,  or  fuch  other  infec- 
tious Difeafe  or  piftemper  as  aforenid,  (hall  refufe  or  omit 
to  difclofe  the  fame  upon  fuch  Examination  as  aforefaid,  or 
fli^iU  wilfully  omit  to  hoift  the  Signal  herem-before  dirtded, 
p  to  denote  th^t  hia  Ship  or  Veflel  ts  liable  to  the  Performance 

of  Q^af  ^ntinc,  at  the  Hmes  and  on  the  Occafions  herein  di- 
#  re£ted  with  refpect  to  the  lame,  fuch  Commander,  Mailer, 

or  other  Pcrfon  having  Charge  of  fuch  Ship  or  Veflfel,  (hall  be 
adjudged  guilty  of  Felon v,  and  (hall  fufier  Death  as  in  Cafes 
ofFclony  without  Benent  of  Qergy. 
Command-'     ao.  An0  be  it  further  enacted.  That  every  Commander, 
m  to  de-    Maftcr,  or  other.  Perfon  haying  Charge  of  znj  Ship  or  Veffd 
WiUof^      which  fhall  be  ordered  to  perform  Quarantine  as  aforefaid, 
Health,      (haH  forthwith,  after  his  Anrival  at  the  Place  appointed  for 
^h'l*'^**  the  Pcrfornnmce  of  his  Quaraneine,  deliver  on  demand,  to  the 
j^QQ^^o    Superintendant  of  Quarantine  or  his  AflBftanr,  or  other  Officer 
the  Soper-  of  the  Cuftonts  authorized  as  aforefaid  to  act  in  that  Behalf, 
hrtendant    and  which  Superintendant,  AfRftant,  or  other  Officer  as  afore^ 
tincoa"""  ^^^^*  **  hereby  required  to  make  fuch  Demand,  his  Bill  of 
Fenaltf  of  Health  and  Manifeft,  together  with  his  Log  Book  and  Jonr- 
*^1»         nal,  under  Pain  of  forfeiting  the  Sum  of  One  hundred  Pound% 
if  he  (hall  wilfully  refufe  ok  neglect  fata  6m, 
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21.  And  be  it  further  enaficdy  That  if  any  Commander,  45oto.tit, 
Mafter,  or  other  Pcrfon  having  Charge  of  any  Ship  or  Vef-  l^'^t- 
fel  liable  to  perform  Quarantirie,  and  oil  board  of  which  the  amtinc. 
Plague,  or  other  fuch  infe&ious  Difeafe  or  Diftemper  (hall  Penaltj  oa 
not  then  have  appeared  (hall  himfelf  cjuit,  or  (hall  knowingly  ^ftert, 
permit  or  fuffer  any  Seamen  or  P^flenger  coming  in  fuch  veSurS^ 
Ship  or  Veffel  to  quit  •  uch  Ship  or  Vcflel  by  going  on  Shore,  permitting 
or  by  going  on  board  any  otlier  Ship,  Boat,  or  Veflcl,  before  Perfoni  to 
fuch  Quarantine  Ihall  be  fully  performed,  Unlcfs  in  fuch  Cafes  2"  Dc?*ca5- 
and  by  fuch  proper  Licence  as  (h  ill  be  direfled  and  granted,  veying 
and  by  virtue  of  fuch  Order  or  Orders  to  be  made  concern^  ships  to  tKd 
ing  Quarantine  and  the  Prevention  of  Infeftion  as  aforefaid  ;  ^uSt^and 
or  in  cafe  any  Commander,  Mailer,  cf  other  Perfon  having  on  Perfoni 
Charge  of  fuch  Ship  or  Vcflel  (hall  n6t,  within  a  convenient  comiojf  la 
Time  after  due  Notice  given  for  that  Purpofe,  caufe  fuch  ["^^^  JJ^ 
Ship  or  Veffel,  and  the  Lading  thereof,  to  be  conveyed  into  ing'on 
the  Place  or  Races  appointed  fot  fuch  Ship,  Veflcl,  and  board,  for 
Lading  to  perform  their  Quarintine  refpeftively,  then  ^^  ^^cm  bcfort 
'irt  every  fuch  Cafe  every  fucTi  Commander,  Mafter,  or  other  <uiUiargpdi 
Perfon  as  aforefaid,  for  every  fuch  Offence  (bait  forfeit  and 
pay  the  Sum  of  Five  hundred  Pounds ;  arid  if  any  Perfon 
eoming  in  any  Ship  or  Veflel  liable  to  perform  Quarantine 
(or  any  Pilot  or  other  Perfon  going  on  board  the  fame,  cither 
before  or  after  the  arrival  of  fuch  Ship  or  Veffel  at  any  Port 
br  ftace  in  Great  Britain  or  the  Iflands  aforefaid)  (hall,  either 
before  or  after  fuch  arrival,  quit  fuch  Ship  or  Veffel  by  going  • 

6n  Shore  in  any  Port  or  Place  in  Great  Brit.iin  or  the  Iflandd 
aforefaid,  or  by  going  on  board  any  other  Ship,  Veffel,  or 
Boat,  with  Intent  to  go  on  Shore  as  aforefaid,  before  fuch 
Ship  or  Veffel^  fo  liable  to  Quarantine  as  aforefaid,  ihall  be 
regularly  difcharged  from  the  Performance  thereof,  it  (hall 
and  may  be  lawful  fqr  all  Perfons  wh.itfoever,  by  any  Kind 
of  neceffary  Force,  to  compel  fuch  Riot  or  other  Perfon  fo 
Quitting  fuch  Ship  or  Veffel  fo  liable  to  Quarantine,  to  re- 
turn on  board  the  fame ;  and  every  fuch  Pilot  or  other  Per- 
fon fo  quitting  fiich  Ship  or  Veffel  fo  liable  to  Quarantine^ 
fhall  for  every  fuch  Offence  fuffer  Imprifonment  for  the 
Space  of  Six  Months,  and  (hall  forfeit  and  pay  the  Sum  of 
Two  hundred  Pounds. 

22.  And  be  it  further  ena£^ed,  That  when  any  Ship  or  No  Goo<l« 
Veffel  which  has  performed  Quarantine  in  any  foreign  La-  ?^Jj^v"(Rl9 
iaret  (hall  arrive  in  any  of  the  Ports  of  Great  Britain^  or  having  pcr- 
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45oto.xii,  the  Ifles  of  Guernfey,  Jerfey,  Aldcrncy,  Sark,  or  Man,  with 
^lo.  a  clean  Bill  of  Health,  no  Gobds  or  Merchandize  (hall  be 

antine"  permitted  to  be  landed  or  unfhipped,  unloaded  or  moved,  in 
formed  Order  to  be  landed  out  of  fuch  Ship  or  Veflel;  but  the 
Qaarantinc  Commander,  Mafter,  or  other  Perfon  having  the  Charge  or 
M  a  foreign  Command  of  fuch  Ship  or  Veflel,  (ball  immediately  upon  his 
wlSioutNo-  Arrival  give  Notice  thereof,  and  of  the  foreign  Port  or 
tifc  to  the  Ports  in  which  fuch  Ship  or  Veflel  hath  performed  Quaran- 
Officcr  of  tine,  to  the  principal  Officer  of  His  Majcfty's  Cuftoms  at 
toma  nor  ^^  ^°^'  where  he  (hall  arrive,  or  at  the  Port  ncareft  there- 
fore birec.  to,  in  order  that  the  fame  may  be  forthwith  laid  before  His 
tioni  from  Majefty's  Privy  Council ;  and  if  the  Commander,  Mafter, 
CounciTon  ®'  Other  Perfon  as  aforefaid,  or  any  Perfon  whatfoever,  (hall 
Penalty  of  Istnd,  or  (hall  un(hip,\itiload,  or  move,  in  order  to  land  any 
»ooI«  Goods  or  Merchandize  oiit  of  the  faid  Ship  or  VcfTel,  before 

an  Order  of  His  Majefty's  Ptivy  Council  (ball  be  made, 
giving  Direftions  therem,  or  otherwife  than  (hall  be  direfl- 
cd  in  the  faid  Or^r,  everjr  fuch  Perfon  (ball  for  evefy  fuch 
Offence  forfeit  ^ni  piy  the;  Sum  of  Two  hundred  Pounds, 
forpmiifli-    '23.  And  whereas  Difobedience  or  refraftory  Behaviour 
i^K  ^*^^*^' in  !rafoiis  under  Quarantine,  or  liable  to  the  Performance 
refralory    oPQuara'ntine,  or  in  other  P^sHbns  who  may  have  had  any 
Behaviour   Ihtercburfc  6t  Communication  with  them,  may  be  attended 
in  Perfons   M^]^  vcrv  great  Danger  to  His  M  ijefty's  Subjc£ls ;  be  it  fur- 
^bfe  to      ^^^  cti3l«ed,  That  all  Perfons  liable  to  perform  Quarantine, 
Quarantine,  and  j^il!  Perfons  having  had  any  Intercoiirfe  or  Gommunica- 
«"Perfoni  ^bn  with  them,  whether  in  Ships  or  in  a  Lazaret,  or  elfe- 
UKoSJc'  ^^crp»  ihall  be  fubjeft,  during. the  faid  Quarantine,  or  dur- 
uriihthcm,  i^g  the  Time  they  (hall  be  liable  10  Quarantine,  to  fuch 
Orders  as  they  (hall  receive  from  the  oupcrintendant  of 
Quarantine  or  nis  AflSftant,  or  from  the  principal  Officer  of 
the  Cuftoms  at  any  Port  or  Place  where  there  is  no  fuch 
Superintendant  or  Affiftant,  or  from  any  other  Officer  of 
the  Cuftoms  authorized  as  aforefatd  to  a£t  in  that  Behalf^ 
and  the  faid  Officers  are  hereby  empowered  and  required  to 
enforce  all  neceffiiry  Obedience  to  the  faid  Orders,  and  in 
cafe  of  Neceffity  to  call  in  others  to  their  Affiftance,  and  all 
Perfons  fo  called  in  arc  hereby  required  to  affift  accordingly ; 
and  fuch  Officers  (liall,  and  tney  are  hereby  empowered  and 
required,  to  compel  all  Perfons  liable  to  perform  Quarantine 
as  aforcfaid,  and  Perfons  having  had  any  Intcrcourfc  or 
Communication  with  them,  to  repair  to  fuch  Lazarer,  Ship 
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Veflel,  or  Place,  and  to  caufe  all  Goods,  Wares,  and  Mer-  as  ceo.  m, 
chandizc,  and  other  Articles  comprized  within  any  fuch  ^'°' 
Orders  to  be  made  as  laft  aforefaid,  to  be  conveyed  to  fuch  awtiiiiI 
Lazaret,  Ship,  Veflel,  or  Place  duly  appointed  in  that  Behalf, 
in  fuch  Manner  and  according  to  fuch  Directions  as  (hall  be 
made  by  Order-of  His  Majefty  in  Council  as  aforefaid,  or  of 
the  Lords  and  others  of  the  Privy  Council,  or  of  any  three 
or  more  of  them ;  and  if  any  Pcrfon  or  Perfons  liable  to 
perform  Quarantine  as  aforefaid,  or  any  Perfon  or  Perfons 
having  had  any  Intercourfe  or  Communication  with  him, 
her,  or  them,  (hall  wilfully  refufe  or  neglcft  to  repair  forth- 
with, when  required  and  dircfted  fo  to  do  by  fuch  OflBcer 
as  aforefaid,  to  the  faid  Lazaret,  Ship,  Veflel,  or  Place,  duly 
appointed  in  that  Behalf,  or  having  been  placed  in  the  faid 
Lazaret,  Ship,  Ve(rel,  or  Place,  fcail  efcape  or  attt'mpt  to 
efcape  out  of  the  fame  before  Quarantine  duly  performed,  it 
ihall  and  may  be  lawful  to  and  for  the  faid  Quarantine  Of-' 
(iters,  and  alfo  the  Watchmen  and  other  Pcrions  appointed 
to  fee  Quarantine  performed,  and  each  of  them,,  and  they 
are  hereby  refpc£lively  required,  by  fuch  oeceflary  Forceias 
the  Cafe  (hall  require,  to  compel  every  fuch  Perfon  fo  rc- 
fufing  or  neglefting  as  aforefaid,  and  every  fuch  Perfot^  fo 
efcaping  or  attempting  to  efcape  as  afore(aid,  to  repair  or 
return  to  fuch  Lazaret,  Ship,  Ve(rel,  or  Place  fo  appqintcd- 
as  aforefaid ;  and  every  Perfon  fo  refuGng  or  negleating  ctb. 
repair  forthwith,   as  aforefaid,   to  the  faid  Lazaretf  phip,.  .    ' 

Ve(rel,  or  Place,  and  alfo  every  Perfon  adually  efcaping.  a^' 
aforefaid,  (liall  be  adjudged  guilty  of  Felony,  and  fufltr  Death 
as  in  Cafes  of  Felony,  without  Benefit  of  Clergy^ 

24.   And  be  it  further  enaftcd,  That  it  (hall  DC  lawful  forpcrfont 
any  Con  ft  able,  Headborough,  Tythingman,  or  other  Peace  quitting 
Officer,  or  any  other  Perfon,  to  feizc  and  apprehend  any  ®^*P*  ^"^^* 
Perfon  that  (hall,  contrary  to  the  Piovifions  of  this  Act,  have  Quaramtac 
quitted  or  come  on  Shore  from  any  Ship  or  VciTel  liable  to  &c.maybc 
perform  Quarantine,  or  who  (hall  have  cfcapcd  from  or  quit-  fc»*c<l- 
ted  any  Ship  or  Veflel  under  Quarantine,  or  from  any  La« 
zaret.  Ship,  VefTel,  or  Place  appointed  in  that  Behalf,  for 
the  Purpofe  of  carrying  fuch  Perfon  before  any  Jufticc  of 
the  Peace  or  Magiflrate,  and  it  (hall  be  lawful  for  any  fuch 
Juftice  of  the  Peace  or  Magiftrate  to  grant  his  Warrant  for 
the  apprehending  and  conveying  of  any  fuch  Perfon  to  the 
§hip  or  VefFel  from  which  he  or  (he  (hail  have  come  o^ 
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45  010.  Ill,  Shore,  or  to  any  Ship  or  Vcflel  performing  Quarantinei  or 
^JuAR.     Lazaret,  from  which  he  or  (he  (hall  have  efcaped,  or  for  the 
AifrivK,     confining  of  any  fuch  Perfon  in  any  fuch  Place  of  fafe  Cus- 
tody, (not  being  any  public  Gaol)  and  under  fuch  Reftric- 
tions  as  to  having  any  Communication  with  any  other  Per- 
fons,  as  may,  in  the  Difcrction  of  any  Juftice  of  the  Peace 
or  ^agiftrate  (calling  to  his  Ai«l,  if  he  (hall  fee  fit,  any  me- 
dical Perfon),  appear  to  be  proper,  until  fuch  Perfon  can  be 
fafely  and  fccurely  conveyed  to  fome  Place  appointed  for  the 
Performance  of  Quarantine,  or  until  DireAions  can  be  ob» 
tained  from  the  Privy  Council,   as  to  the  Difpofal  of  any 
fuch  Perfon,  and  to  make  any  further  Order  or  grant  any 
further  Warrant  that  may  be  necefiary  in  that  Behalf. 
Orders  10        ^j.  And  whereas  Orders  have  been  given  by  the  Lords 
SSTng       ^  Hi-*  Majefty's  Privy  Coimcil  for  Perfons  en  Shore,  who 
afl«at  to      had  Intercourfe  with  the  Qrevr  and  Paflengera  of  a  Veflel 
perform      cofning  from  a  Place  from  whence  it  was  judged  that  there 
]^foMwho  ^^  danger  of  Infedion  being  brought,  ^o  be  tent  afloat  for 
had  had  Id-  tlie  Performance  of  Quarantine,  in  like  Manner  with  fuch 
tercourfe,    g^c^  ^nd  Paffcngers ;  be  it  enaftcd.  That  fuch  Orders  fo 
Sfrom      iffwed  as  aforefaid  by  the  Lords  of  His  Majeft/s  Privy 
which  Dan.  Council  for  the  Prevention  of  Infe£kion,  fhall  oe  taken  and 
CCT  of  In-    confidered  to  have  been,  and  are  hereby  declared  to  be  good 
ipprchend" ?"^  valid  in  Law;  and  all  Perfons  who  may  haVe  been  con^ 
cd.  to  be     cemed  in  advifing,  ifluing,  or  carrying  inoo  Ezecutioq  the 
Sf^'<?"  r   ^^^  Orders  or  any  of  them,  (hall  be  and  are  hereby  indem^ 
cnl  &&  in-  'lifi^^  fof  ^c  fame,  and  fhall  be  and  are'  hereby  freed  and 
demmfied.  difcharged  from  all  A£lions,   Suits,  or  ofher  Proceedings, 
which  have  been  or  (hall  be  brought  and  commenced  againft 
them,  for  or  on  account  or  by  reaCbn  of  the  faid  Orders,  or 
any  c^  them^  or  of  any  other  Matter  or  'Hiing  done  in  pur* 
fuance  thereof, 
fenaltf  on       26.  And  be  it  further  enabled.  That  if  any  Officer  of 
perfontem-  jjjg  Majefty's  Cuftoms,  or  anv  other  Officer  or  I^rfon  what-* 
G^»  £r.  foever  to  whom  it  doth  or  (hall  appertain  to  execute  any 
forming      Order  or  Orders  made  or  to  be  made  concerning  Quaran- 
Qil*>^."°«  tine,  or  the  Prevention  of  Infeftion,  and  notified  as  afore(aid, 
or  deferting  ^  ^^  ^^^  ^^e  fame  put  in  5xcct|tion,^  (hall  knowingly  and 
their  Duty,  wilfully  cmbczzle  any  Goods  or  Articles  performing  Qua- 
or  permit-  rantine,  or  be  guilty  of  any  other  wilful  Breach  or  Ncglefl 
fons  s^hip*,  °^  '^'^  ^"^y  *"  rrfpc^  of  the  Ships,  Perfons,  Goods,  or  Ar- 
^c.  'to  do  ticks  performing  Quarantine,  every  fuch  Officer  and  Perfon 
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to  offcndinjj  (hail  fotfeit  fuch  Office  or  Employment  as  he  45  oio^uf, 
may  be  poi3efled  of,  and  (hall  become  from  thenceforth  in- 1.^„'^|^ 
capable  to  hold  or  enjoy  the  fame,  or  to  take  a  new  Grrant  an  tins. 
thereof;  and  every  fuch  Officer  and  Perfon  (hall  forfeit  and  part  with- 
pay  the  Sum  of  Ono  hundred  Pounds  ;  and  if  any  fuch  Of-  out  Author 
ficcr  or  Perfon  (hall  defcrt  from  his  Duty  when  employed  as  jj^j^J^' 


aforefaid,  or  (hall  knowingly  and  willingly  permit  any  Per- 
fon, Ship,  Veflel,  Goods,  or  Merchandize,  to  depart  or  be  or  ^^^^j^ 
conveyed  out  of  the  faid  lazaret,  Ship,  or  other  Place  as  *"f  Ooodi, 
aforefaid,  unlefs  by  Permiffion  under  an  Order  of  His  Ma-^' 
jeity,  by  and  with  the  Advice  of  His  Privy  Council,  or  undev 
an  Order  of  three  or  more  of  the  Lords  or  others  of  His 
Privy  Council,  or  if  any  Perfon  hereby  authorised  and  <K-> 
reAed  to  give  a  Certigcmte  of  a  Ship  having  duly  performed  * 
Quarantine  or  Airing,  (hall  knowingly  give  a  falfe  Certifi- 
cate thereof,  every  fuch  Perfon  f«  o&n^Sing  (ball  be  deemed 
guilty  of  Felony,  and  fuffisr  Deaths  as  in  C^es  ^Felony, 
without  Benefit  of  Clergy  i  and  if  any  fuch  Officer  or  PeHon 
(hall  knowingly  and  wilfully  damage  any  Goods  performing 
Quarantine  under  his  I>ire£lion,  he  (kail  be  liable  to  payt 
Treble  Damages  and  full  Cofls  of  Suit  to  the  Owner  of  the 
fame. 

27.  And  be  it  further  ena6led,  That  if  any  PeHbn  not  Perfcw*  not 
infcfted  with  the  Plague,  or  other  infeaioua  Difea(eor  Wf-  j^J^**^ 
temper  as  aforeGnid,  nor  liable  to  perform  Quarantine,  ihall  Lasmret 
enter  the  faid  Lacar^t  or  other  Place  (b  appointed  as*  afore*  d^^  P^- 
faid,  whilft  any  Perfon  or  Pcrfons  infcaed  with  the  Rague  ^J^JJ^^ 
or  being  under  Quarantine  (hall  be  therein,  Ai«h  Perfon  fo  attemptiiig 
entering  the  faid  Lsaaret,  or  other  |*iace  (a  appointed  as  to  efcape 
aforefaid,  (ball  perform  Quarantine  there,  and  lif  he  or  (he  ^™ug<| 
(hall  return  of  aiteropt  to  return  kern  thence,  unLefs  in  fuch  to  return. 
Cafes  and  by  fuch  Lficences  as  (hall  be  direfted  and  granted  ^^  ^t^ch 
bj  virtue  of  fuch  Order  or  Orders  of  Hk  Maje(iy  in  Conn-  f^^p" 
Cil,  or  of  the  Lords  or  others  of  His  Majefty^s  Pmy  Council,  fli^l  fi^e^ 
or  any  three  or  more  of  them,  as  aforelaid,  it  (hall  and.  may  Dctth. 
be  lawful  to  and  for  the  Quarantine  Officers,  Watchmen, 
and  other  Perfons  appointed  to  guard  or  fecure  the  faid  La« 
^aret  or  other  Place  fo  appointed  as  aforefaid,  by  fuch  ne- 
ceflary  Force  as  the  Cafe  (hall  require,  to  compel  fuch  Per- 
fons fo  returning  or  attempting  to  return,  to  repair  into  the 
faid  Lazaret  or  other  Place  fo  appmnted  as  aforefaid,  there 
|o  coqtidue  and  perform  Quarantine }  and  in  cafe  fath 
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45  «o.  Ill,  peyfon  fljj,  aauaHy  efcape  out  of  the  faid  Lazaret,  or  oAcr 
— <yjAR-     Place  where  he  or  (he  ought  to  have  performed  Qaarantine, 
AM  TIN  B.    before  he  or  flie  (hall  ha?c  fiilly  performed  the  fame,  he  or 
(he  (hall  be  adjudged  guiltj  of  Felony,   and   (hall  fufficr 
Death,  a^  in  Qdics  of  Felony,  without  Benefit  of  Clergy. 
After  Proof     28.  And  be  it  further  enaded.  That  after  Qoarantine 
of  Perfcrm-  (hall  have  been  duly  performed  by  any  Ship  or  VeSfel,  Pcr- 
Qiuraitine  ^^"  ^^  Perfoa8»  obliged  to  perform  Quarantine  as  aforcfaid, 
«M  proper  according  to  this  aS,  and  to  fuch  Oraer  or  Orders  made  as 
^*^^7  *f*^'^f*^^»  ^^^  "PO"  Proof  to  be  made  by  the  Oaths  of  the 
fea,  VciTeit  Matter  or  other  Pc^rfon  having  Charge  of  fuch  Ship  or  Vcf- 
or  Perfons  fel,  and  of  two  of  the  Perfoiis  belonging  thereto,  or  upon 
fli^  Dot  be  Proof  to  be  made  by  the  Oaths  of  two  or  more  credible 
further^De-  WitnefTes,  before  the  Colle£lor  or  principal  Officer  of  the 
tentmn.       Cuftoms,  at  the  Port  where  fuch  Qoarantine  (hall  be  per- 
formed, or  at  the  Port  neareft  thereunto,  or  before  any  Juf- 
tice  of  the  Peace  living  near  to  the  Port  or  Place,  or  when 
fuch  Quarantine  (hall  have  been  performed  within  ant  of 
the  faid  Ifle#  of  Guemfey,  Jerfey,  Aldemey,  Sark,  or  M.ini 
.before  any  two  Jurats  or  Magiftrates  of  any  of  the  faid  lOes 
refpcdively,  that  fuch  Ship  or  Veflel,  and  all  and  every  fuch 
Perfon  and  Perfons  refpeSively,  have  duly  performed  Qua- 
rantine as  aforefpid,  and  that  the  Ship  or  Ve(rel,  and  all  and 
every  Perfon  and  Perfons  are  free  from  Infedion ;  and  after 
producing  a  Certificate  to  that  Purpofe,  figned  by  the  chief 
Officer  who  fuperintendcd  the  Quarantine  of  the  faid  Ship, 
or  Perfon  acting  for  him,   then  and  in  the  faid  refpeAive 
Cafes  fuch  Collector  or  principal  Officer  of  the  Cuttoms,  or 
fuch  Juitice  of  the  Peace,  or  fuch  Jurats  or  Magiftrates  as 
aforefatd,  refpedlively,  are  hereby  required  to  give  a  Certifi- 
cate thereof,  and  thereupon  fuch  Ship  or  Ve(rel,  and  all  and 
every  fuch  Perfon  or  Perfons  fo  having  performed  Quaran- 
tine, (hall  be  liable  to  no  further  Reftraint  or  Detention  up- 
on the  fame  Account  for  which  fuch  Ship  or  Veffel,  Perfon 
or  Perfons,  (hall  have  performed  Quarantine  as  aforefaid. 
29.  And  be  it  further  enaded.  That  all  Goods,  >Varc8, 
blc  to' per-  and  Merchandize,  and  other  Articles  liable  to  Quarantine  as 
form  Qua-  aforefaid,  (hall  be  opened  and  aired  in  fuch  Place  or  Places, 
lantincftull  ^^^  f^^  f^^j^  Time  and  in  fuch  Manner,  as  (hall  be  dircfted 
and  afrTd  a.  by  His  Majefty,  Hib  Heirs  and  Succe(rors,  by  fuch  Order  or 
dircacd  by  Orders  to  be  made  as  aforefaid  ;  and  after  fach  Orders  (hail 
ciuwu"     ^^^^  ^^^  ^^^y  copiplicd  witbi  a  Certificate  thereof  (hall  be 
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given  by  the  chief  Officer  appointed  to  fupenntend  the  Qua-  45  oto,  nr, 
|[^ntine  and  airing  of  fuch  Goods^  Wares,  and  Merchandize,  ^^y*^.^ 
and  other  Articles,  or  by  the  Perfon  ading  for  him,  and  antinb. 
Proof  thereof  (hall  be  made  by  the  Oaths  of  two  or  more  Proof  of 
credible  WitrcflTes,  before  the  Colleftor  or  other  principal  which  (hall 
Officer  of  the  Cuftoms  at  the  Port  lying  next  to  fuch  Place  fo^rfhc  of! 
or  Places  where  fuch  Goods,  Wares,  or  Merchandize,  or  ficer  of  Sic 
other  Articles,  (hall  have  been  opened  and  aired  as  afore-  Cuaoms, 
faid,  or  before  any  Juftices  of  the  Peace  living  near  the  fame,  S^it'^***'  ^ 
or  before  any  two  Jurats  or  Magiftratcs  of  the  faid  Ifles  of  Ccrtificatct 
Gucmfey,  Jerfey,  Alderney,   Sark,  or  Man,  refpeftively ;  thereof, 
which  Collcaor  or  other  principal  Officer,  or  fuch  Juftice  ^^^/*  ^""^^ 

T  x«-     -rt  i.     rT-      I  1       i^  r  L      entitle  them 

or  Jurats  or  Magiftrares,  refpecxively,  as  the  Cale  may  be,  ^^  \^  ^[(^ 
(hall  alfo  make  Certificate  of  fuch  Proof  having  been  made ;  chuged 
and  upon  the  Produflion  of  fuch  Certificates  to  His  Ma-  [t®"*^''" 
jefty's  Commiffioners  of  the  Cuftoms  in  England  or  Scot*  ^oi^ 
land  refpc£liveiy,  or  to  the   Governor  or  Lieutenant  Go- 
vernor, Commander  in  Chief  or  chief  Magiftrates  of  any  of 
the  faid  laft-mentioned  Iflands,  as  the  Cafe  may  be,  luch 
Goods,  Wares,-  and  Merchandize,  and  other  Articles,  {hall 
be  forthwith  difcharged  from   any  Reftraint  or  Detention 
upon  the  fame  Account,  by  Order  of  the  faid  Commiffioners^ 
or  any  three  or  more  of  them,   or  of  the  faid  Governor, 
Lieutenant  Governor,  Commander  in  Chief,  or  chief  Magi- 
ftrate  refpeftirtly, 

30,  And  be  it  farther  enaded,  That  if  any  Perfon  (hall  Pcrfons 
knowingly  and  wilfully  forge  or  counterfeit,  or  procure  to  be  forging  ccr- 
forged  or  counterfeited,  any  Certificate  dircfted  and  required  Jh^n^fuffcxf* 
to  be  granted  by  this  Af),  or  (liall  publifh  as  true  any  fuch  death, 
forged  or  counterfeited  Certificate,  knowing  the  fame  to  be 

forged  or  counterfeited,  he  or  (he  (hall  be  adjudged  guilty 
of  Felony,  and  (hall  fuffisT  Death,  as  in  cafes  of  Felony, 
without  Benefit  of  Clergy, 

31,  And  be  it  further  enaflcd,  That  if  any  Perfon  (hall  Penalty  oa 
land  or  un(hip,  or  (hall  move,  in  order  to  the  landing  or  un-  {^n^^"' 
(hipping  thereof,  any  Goods,  Wares,  or  Merchandize,  Packets,  ^oods,  &c. 
Packages,  Baggage,  Wearing  Apparel,  Books,  Letters,  or  any  ff  om  veffcU 
other  Articles  whatever,  /rom  on  board  any  Ship  or  Ve(rel  q*^^„'JJn. 
liable  to  perform  Quarantine  as  aforefaid,  or  (hall  knowingly  or  receiving 
receive  the  fame  after  they  have  been  fo  landed  or  unfhippcd,  or  fccreting 
every  fuch  Perfon  /hall  forfeit  and  pay  a  Sum  not  exceeding  vcffbu  wr 
the  Sum  of  Five  hundred  Pounds,  nor  lefs  than  the  Sum  of  forming  '^ 
One  hundred  Founds  ^  and  if  any  Fernfo  or  Perfons  (bail  quaraniiiie. 
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AS  oto.iii,clande(linely  convey,  or  (hall  fecrcte  or  conceal  for  tlie  Pur* 
^  '®*         pofe  of  conveying,  any  Letters,  Goods,  Wares,  or  Merchant 
Imtims'    dize,  or  other  Articles  as  aforefaidi  from  any  Ship  or  Veffel 
adually  performing  Quarantine,  or  from  the  Lazaret  or  other 
Place  where  fuch  Goods,  Wares,  Merchandize,  or  other 
Articles  as  aforefaid,  (hall  be  performing  Quarantine,  ererj 
fuch  Perfon  fo  oiFendin^  as  laft  aforefaid  (hall  be  adjudged 
.  guilty  of  Felony,  and  (hall  fu(Fer  Death,  as  in  Cafes  of  Felo- 
ny, without  Benefit  of  Clergy. 
Hismajefty      32,  And  be  it  further  enaAed,  That  in  cafe  it  (hall  at  any 
in  ccrrain    Time  happen  that  any  part  of  Great  Britain,  Ireland,  or  the 
■rohiWt^    Ifles  of  Guernf«*y,  Jcrfey,  A'derney,  Sark,  or  Man,  or  France, 
Vefeis  an*   Spain,  or  Portugal,  or  the  Low  Countries,  (hall  be  in£e£^ed 
dcr  ao  tons  with  the  Plague,  or  any  other  fuch  inftdious  Difeafe  or  Difc 
«mU  bond^  temper  as  aforefaid,  it  (hall  and  may  be  lawful  to  and  for  his 
be  given  by  Majtfty,  his  Heirs  and  SuccefTors,  by  his  or  their  Proclam* 
the  mafter  ation,  to  piohibit  and  reflrain  all  fmail  Boats  and  Veflcls  uiw 
londition*"  ^^^  ^^^  Burthern  of  Twenty  Tons,  from  failing  or  pal&ng  out 
of  any  Port  or  Place  of  Great  Britain,  or  the  Ifles  of  Guem« 
fey,  Jerfey,  Alderney,  Sark,  and  Man,  or  any  of  them,  until 
Security  be  firft  given  by  the  Ma(ler  of  every  fuch  Boat  or 
VeflTel  refpeSively,  to  the  Satisfaftion  of  the  principal  Officer 
of  the  Cuiloms,  or  the  chief  Magiftrate  of  the  Port  or  Piace 
from  whence  fuch  Boat  or  Vcflel  (hall  fail,  by  Bond  taken  bv 
fuch  Officer  or  Magiftrate,  to  the  King,  his  Heirs  or  Succei« 
fors,  with  fufficient  Sureties  in  the  penalty  of  Three  hundred 
Pounds,  with  Condition  that  if  fuch  Boat  or  Veflel  (hall  not 
go  to  or  touch  at  any  Country,  Port  or  Place,  to  be  mentioiv- 
cd  for  that  Purpofe  in  fuch  Proclamation,  and  if  neither  the 
Miifter  or  other  Perfon  having  Charge  of  fuch  Boat  or  Veffel, 
nor  any  Mariner  or  Paffenger  in  fuch  Boat  or  Vcflel,  (hall, 
during  the  Time  aforefaid,  go  on  board  any  othqr  Ship  or 
Vc(rel  at  Sea,  and  fuch  Mafter  or  other  Perfon  having  Charge 
of  fuch  Boat  or  VeflTel,  (hall  not  permit  or  fuffcr  any  Perfon 
or  Perfons  to  come  on  board  fuch  Boat  or  VeflTel  at  Sea,  from 
any  other  Ship  or  Vefftl,  and  (hall  not,  during  the  Time 
aforefaid,  receive  any  Goods  and  Merchandize  whatfoeveri 
out  of  any  other  Ship  or  Veffel,  then  fuch  Bond  (hall  be  void, 
Penalty  for  for  the  making  of  which  Bond  no  Fee  or  Reward  whatfoever 
iaiUDg         fljjjij  \y^  taken ;  and  in  cafe  any  Boat  or  Vcflel,  for  which  fuch 
riving" fuch  Security  (hall  be  required  by  fuch  Proclamation,  (hall  fet  (ail 
lectirity.     Or  pafs  out  of  any  Port  or  Place  of  Great  Britain^  or  the  Ifland^ 

4 


v^  x^xyiiu  OF  sTATUTXi*  ccbooz 

of  Gucmfcy,  Jcrfcy,  Aldcrncy,  Sark,  and  Man,  and  any  of  4i  <»••«% 
them  rcfpedlivcly,  before  fuch  Security  be  given  as  aforefaid,  llj^\|^ 
every  fuch  Boat  or  Veflel  £•  failing  or  paffing  out  of  any  Port  antmk. 
or  Place,  contrary  to  the  true  Intent  and  Meaning  of  this 
ACtf  together  with  her  Tackle,  Apparel,  and  Fumiturct  (hall 
be  forfeited  to  his  Majefty,  his  Heirs  and  Succeifors,  and  the 
Mafter  of  and  every  Mariner  failing  in  any  fuch  Boat  or  Vef** 
fel,  (hall  feverally  forfeit  and  pay  the  Sum  of  Twenty  Pounds. 

33,  And  be  it  further  ena&ed,  That  the  Publication  in  the  PabHcatioa 
London  Gazette  of  any  Order  in  Council^  or  of  any  Order  ^^^^^^^ 
by  Three  or  more  of  the  Lords  or  others  of  his  Majefty's  of  ordert  of 
Privy  Council,  made  in  purfuance  of  this  A£l,  or  his  Majef-  council,  &c 
ty's  royal  Proclamation,  made  in  purfuance  of  the  fame,  (hall  ^5!^°^ 
be  deemed  and  taken  to  be  fufficient  Notice  to  all  Perfons 
concerned  of  all  Matters  therein  refpe£tively  contained. 

34,  And  be  it  further  enaded.  That  all  Forfeitures  and  RecoTcry 
Penalties  aforefaid,  that  (hall  be  incurred  by  reafon  of  any  ^^  *PP^* 
Offence  committed  againft  any  Part  of  this  Aft,  (haU  and  ^^i^L 
may  be  recovered  by  Suit  in  any  of  his  Majedy's  Courts  of 
Record  at  Weftminfter,  in  which  no  Effoign  or  Wager  of 

Law,  or  more  than  One  Imparlance  (hall  be  granted,  or  in 
Scotland  by  fummary  Adiion  in  the  Court  of  Seflion,  or  by 
Profecution  before  the  Court  of  Judiciary  there,  or  by  Suit 
in  any  of  his  Majefty's  Courts  in  the  Iflands  of  Guernfey^ 
Jerfey,  Alderney,  Sark,  or  Man ;  and  every  fuch  Forfeiture 
and  Penalty  (hall  belong  and  be  given.  One  Moiety  to  the 
Perfon  who  (hall  inform  and  fue  for  the  fame,  and  the  other 
Moiety  to  his  Majeftj,  his  Heirs  and  Succeffors,  to  be  applied 
towards  defraying  the  Expences  of  erediing  and  mainuining 
the  LaZfiret  as  aiorefaid* 

35,  Provided  always,  and  be  it  further  ena£led,  That  it  In  whofe 
(ba)l  not  be  lawful  for  any  Perfon  or  Perfons  whatfccver,  to  "*"»«»<:. 
commence,  profecute,  enter,  or  (ile,  or  caufe  or  procure  to  j^oaitrea  in 
be  commenced,  profecuted,  entered,  or  filed,  any  A£tion,  England  or 
Bill,  Plaint,  Information,  or  Profecution,  or  Anions,  Bills,  ^'^^^P^ 
Plaints,  Informations,  or  Profecutions,  in  any  of  his  Majcfty's Wccutcde 
Courts  in  England  or  Scotland,  or  any  Proceeding  or  Proceed* 

ings,  before  any  Juftices  of  the  Peace  of  any  County,  Riding, 
Divifion,  City,  Town,  Stewartry,  or  Place,  for  the  Recovery 
of  any  Fine,  Penalty,  or  Forfeiture,  Fines,  Penalties,  or  For- 
feitures, incurred  by  reafon  of  any  Offence  committed  ag  linft 
this  A£l|  or  againft  any  Order  or  Orders  made  by  his  Maje(- 
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45  oKo.iii,ty,  his  Heirs  or  Succeflbrs,  in  Council,  or  by  any  Thn;p  or 


C  10. 


— QUAR-    '"ore  of  the  Lords  or  others  of  his  Majefty*8  Privy  Council 
AMTiNs.    2S  aforefaid,  unlefs  the  fame  be  commenced,  profecuted,  en- 
tered, or  filed  in  the  Name  of  his  Majcfty's  Attorney  General 
in  England  or  Advocate  in  Scotland  rcipeflively,  or  in  the 
Name  or  Names  of  fomc  OflScer  or  OflScers  of  the  Cuftoms 
in  England  or  Scotland  refpcftivcly ;  and  if  any  Adion,  Bill, 
Plaint,  Information,  or  Profccution, ' Aftions,  Bills,  Plaints, 
Informations,  or  Profecutions,  or  ;iny  Proceeding  or  Pro- 
ceedings before  any  JuRices  as  aforefaid,  (hall  be  commenced, 
profecuted,  entered,  or  filed,  in  thfc  Name  or  Names  of  any 
other  Perfon  or  Perfons  than  is  in  that  Behalf  before  men- 
tioned, the  fame  fhall  be  and  are  hereby  declared  to  be  null 
and  void. 
Ya^^h        3^'  Provided  alfo,  and  be  it  further  enafted,  Tha^  in  cafe 
officers  or    ^^J  Profecution,  Suit,  Complaint,  or  other  Proceeding,  as 
the  ^nAoxns  aforefaid,  (hall  be  commenced  or  depending  by  any  Officer 
thcattor-    Qy  Officers  of  the  Cuftoms,  for  the  Recovery  of  any  Fine, 

neV  general  *>,  t>     r  »  -r..  t*i-  rir-'- 

in  Englind  Penalty,  or  Forfeiture,  Fines,  JrenaLties,  or  Forfeitures,  m- 
or  advocate  curred  by  reafon  of  any  Offence  committed  aeainft  this  A^, 
ma^^fto^"'^  or  againa  any  Order  or  Orders  made  by  his  Majefty,  his 
proceed-  Heirs  or  Succeffors  in  Council,  or  by  any  Three  or  more  of 
ingi.  the  Lords  or  others  of  his  Majeftv's  Privy  Council  as  afore- 

faid, it  fhall  and  may  be  lawful  for  his  Majefty's  Attorney 
General  in  England,  or  Advocate  in  Scotland,  refpcdively, 
to  flop  all  further  Proceedings  therein,  as  well  with  refpeft 
to  the  Share  of  fuch  Fine,  Penalty,  or  Forfeiture,  Fines, 
Penalties,  or  Forfeitures,  to  which  any  fuch  Officer  or  Offi- 
cers fhall  or  may  claim  to  be  entitled,  as  to  the  Share  thereof 
belonging  to  his  Majefty,  if  upon  Confidcration  of  the  Cir- 
cumftances  under  which  any  fuch  Fine,  Penalty,  or  For- 
feiture, Fines,  Penalties,  or  Forfeitures,  may  have  been  in- 
curred, it  fhall  appear  to  them  refpe£tively  to  be  fit  and  pro- 
per fo  to  do. 
perfon*  37,  And  be  it  further  ena£led,  That  in  all  Cafes  wherein 

f"l^*"^  by  or  by  virtue  and  in  purfuance  of  this  Ad,  any  Examin- 
procur'ing  ations  or  Anfwers  fhall  be  taken  or  made  upon  Oath,  the 
piherfifo  to  Perfon  who  fhiU  be  authorized  and  required  to  take  fuch  Ex- 
dec  ^^^"^"^^"^tions  and  Anfwers,  fhall  and  fhall  be  deemed  to  have 
guilty  of  full  Power  and  Authority  to  adminifter  fuch  Oaths ;  and  if 
perjur/.  any  Perfon  who  fhall  be  fo  interrogated  or  examined,  fhall 
witfuliy  fwear  falfely  to  any  Matteri  concerning  which  fuch 
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Perfon  (hall  dcpofc  or  make  Oath  on  fuch  Examination  or  in  45  o«o.  ii^ 
fuch  Anfwcrs,  or  if  any  Perfon  fhall  procure  any  other  Per-  !1^'ar- 
fon  fo  to  do,  he  or  (he  (o  fwearing  falfely,  or  procuring  any  antimb* 
other  Perfon  fo  to  do,  (hall  be  deemed  to  have  been  guilty 
of  and  fhall  be  liable  to  be  profecuted  for  wilful  and  corrupt 
Perjury,  or  Subornation  of  wilful  and  corrupt'  Perjury,  as 
the  C^ife  may  be,  and  (hall  fufFer  the  Pains^  Penalties,  and 
Punifhments  of  the  Law  in  fuch  CaCe  refpe£lively  made  and 
provided. 

38,  And  be  it  further  ena£led,  That  all  Offences  commit-  Oflfencet^ 
ted  againft  any  of  the  Provifions  of  this  AS,  not  being  Fc-  fctor^  and 
lony,  and  every  Offence  or  Difobedience  to  any  Order  of  offence»for 
Council  made  for  the  better  carrying  into  Execution  this  AS,  which  nor 
for  which  no  fpecific  Penalty,  Forfeiture,  or  Punifiiment  is  ™"^^  j, 
provided  by  this  A£t,  (hall  and  may  be  tried,  heard,  and  de-  provickd, 
termined  before  any  Two  ]ullices  of  the  Peace  of  the  County,,  ^ay  ^ 
Riding,  Divifion,  City,  or  Place  where  fuch  Offence  or  Dif-  J^oreJj.'if 
obedience  (hall  happen ;  and  if  any  Perfon  (hall  be  convidied  juaicet,who 
of  any  fuch  Offence  or  Difobedience,  he  or  (he  (hall  be  liable  P*y  fi"«  <» 
to  fuch  Forfeiture  and  Penalty,  not  exceeding  the  Sum  of  *"P""*°' 
Fifty  Pounds  for  any  One  Offence,  or  to  fuch  Imprifonment 

not  exceeding  Three  Months  for  any  One  Offence,  as  (hall, 
in  the  Difcretion  of  the  T  vo  Juftices  who  (hall  have  heard 
and  determined  the  fame,  be  judged  proper;  and  fuch  For- 
feiture and  Penalty  (hall  be  paid.  One  Moiety  to  the  Perfon 
fuing  for  the  fame,  and  the  other  to  his  Majeily,  to  be  ap-  ^^^^lue" 
plied  as  the  Moieties  of  other  Forfeitures  and  Penalties  are 
herein-before  direfteu  to  be  applied.  k        • 

39,  Provided  always,  and  it  is  hereby  enafted.  That  no^erofWol 
Attainder  of  Felony  by  virtue  of  this  Aft,  (hall  be  extended  ny  fliall 
to  work  any  Corruption  of  Blood,  or  Forfeiture  of  any  Goods,  ^^^^  ^^'' 
Chattels,  Lands,  Tenements,  or  Hereditaments.  WoocT'&c. 

40,  And  be  it  farther  enafted.  That  in  any  Profecution,  Anfwen  of 
Suit,  or  other  Proceeding  againft  any  Perfon  or  Pcrfons  j^^^f^"* 
whatfoever  for  any  Offence  againft  this  Ad,  or  Ay  Aft  cli'LTIc  of" 
which  may  hereafter  be  paffcd  concerning  Quarantine,  or  for  VefTeb  (hall 
any  breach  or  Difobedience  of  any  Order  or  Orders  which  ^«  received 
(hall  be  made  by  His  Majefty,  His  Heirs  or  Succcffors,  by  fo^;;;;7"'cl 
and  with  the  Advice  of  His  or  their  Privy  Council,  concern-  latc8  to  the 
ing  Quarantine, .  and  the  Prevention  of  Infedion,  and  noti-  ^h*^?  y*"? 
fied  or  publiihed  as  aforefaid,  or  of  any  Order  or  Orders  fti,*camct " 
made  by  Three  or  more  of  the  Lords  or  others  of  the  Privy  or  at  which 


$$  Qto.  Ill,  Coancil  as  aforefaid,  the  Atifwer  or  Anfwert  of  the  Com* 
!l.'^A«-     '"*"^^»  Mafter,  or  other  Perfon  having  Charge  of  any  Ship 
ANTiNB.     ^  Veflel  to  any  Queftions  or  Interrogatories  put  to  him  by 
they  touch- ^''^"^  and  in  purfuance  of  this  Aft,  or  of  any  Aft   which 
cd,  and  the  may  hereafter  be  paiTed  concerning  Quarantine^  or  of  any 
havingbeen  fnch  Order  or  Orders  as  aforefaid,  may  and  (hall  be  given 
perform  ^^  •"^  received  as  Evidence  fo  far  as  the  fame  relates  or  relate 
Quarantine  to  the  Place  from  which  fuch  Ship  or  Veffel  came,  or  to  the 
Ihall  be  re-  Place  or  Places  at  which  fuch  Ship  or  Vcflel  touched  in  the 
fvldface    Courfe  of  her  Voyage;  and  where  any  Ship  or  Veffel  ttnU 
tkat  Vcfi«b  hhTC  been  direfted  to  perform  Quarantine  by  the  Super* 
wete  liable  intendant  of  Quarantine  or  his  Aliiftant,  or  where  there  is 
^^'^^      no  fuch  Superintendant  or  Afliftnnt,  by  the  principal  Officer 
of  the  Cuftoms  at  any  Port  or  Place,  or  other  Officer  of  the 
Cuftoms  authorized  as  aforefaid  to  aft  in  that  Behalf,  the 
having  been  fo  direfted  to  perform  Quarantine  may  and  (hail 
be  given  and  received  as  Evidence  that  fuch  Ship  or  Vcflel 
was  liable  to  Quarantine,  unlefs  fatisfaftory  Proof  ihall  bcf 
produced  by  the  Defendant  or  Defendants  in  any  fuch  Pro- 
fecution,  Suit,  or  other  Proceeding,  to-  (hew  that  the  Ship  or 
Vcflel  did  not  come  from  or  touch  at  any  fuch  Place  or  Places 
as  is  or  are  dated  in  the  faid  Anf>i^r  or  Anfwers,  or  that 
fuch  Ship  or  Veflcl,  although  direfted  to  perform  Quarantine, 
was  not  liable  to  the  Performance  thereof;  and  where  any 
Ship  or  Veflcl  (hall  in  faft  have  been  put  under  Quarantine 
at  any  Port  or  Place,  by  the  Superintendant  of  Quarantine 
or  his  Aflidant,  or  other  Officer  of  the  Cuftoms  authorized 
as  aforefaid  to  aft  in  that  Behalf,  and  (hall  aftually  be  per- 
forming the  fame,  fuch  Ship  or  Veflcl  (hall,  in  any  Profc- 
cution,  Suit,  or  other  Proceeding  againft  any  Perfon  or  Pcr- 
fons  whatever,  for  any  Offence  againft  this  Aft,  or  any  other 
Aft  which  may  hereafter  be  pafl^d  concerning  Quarantine, 
or  againft  any  Order  or  Orders  concerning  Quarantine,  and 
the  Prevention  of  Infeftion,  which  (hall  be  made  by  His 
Majcfty  in  Council,  or  by  Three  or  more  of  the  Lords  or 
others  of  His  Privy  Council  as  aforefaid,  be  deemed  and 
taken  to  be  liable  in  Quarantine,  without  proving  in  what 
Manner  or  from  what  Circumftances  fuch  Ship  or  VeflTel  be- 
came liable  to  the  Performance  thereof. 
J^AfGdatTt      41^  And  be  it  further  enafted.  That  whenever  any  Perfon 
an  India.    ^^  Pcrfons  (hall  be  charged  with  any  OiFcnce  againft  this 
mem  being  Aft,  Of  any  Aft  ^hich  may  hereafter  be  pafied  concemifig 
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Quarantine,  or  with  any  breach  or  Dlfobedicnce  of  any  45  ct<f.  tii. 
Order  or  Orders  which  (hall  be  made  by  His  Majefty,  Hi?  li^\^. 
Heirs  or  Succeflbrs,  in  Council  as  aforetaid,  or  of  any  Order  antinc 
or  Orders  made  by  the  Lords  or  others  of  the  Privy  Council,  ^.j^^  ^j^^ 
or  any  Three  or  more  of  them  as  aforefaid,  and  the  fame  judge  of 
Ihall  be  made  appear  to  any  Judge  of  His  Majcfty's  Court  ^^^  ^©"t 
of  King's  Bench,  by  Affidavit  or  by  Certificate,  of  an  In-  Ih^V^^'i^ 
di£lment  or  Information  being  filed  againft  fuch  Perfon  or  be  appre- 
Perfons  in  the  faid  Court  for  fuch  Offence,  it  (hall  and  may  Hcnacd  in 
be  lawful  for  fuch  Judge  to  iffue  his  Warrant  in  writing  ^^^'"/^^^ 
under  his  Hand  and  Seal,  and  thereby  to  caufe  fuch  Perfon  hitAppear- 
or  Perfons  to  be  apprehended  and  brought  before  him  or  »"<:«>  "nd  if 
fome  other  Judge  of  the  faid  Court,  or  before  fome  One  of  ^^^^'J^p^*  ^ 
His  Majefty's  Juftices  of  the  Peace,  in  order  to  his,  her,  or  bound  he 
their  being  bound  to  the  King's  Majefty  with  two  fufficient  "»»7  ^ 
Sureties  in  fuch  Sum  as  in  the  faid  Warrant  (hall  be  expreff-  ^^"'^ 
edy  with  Condition  to  appear  in  the  faid  Court  at  the  Time 
mentioned  in  fuch  Warrant,  and  to  anfwer  to  all  and  fingular 
Indictments  or  Informations  for  any  of  the  Ofiences  afore- 
faid ;  and  in  cafe  fuch  Perfon  or  Perfons  (hall  neglect  or 
refufe  to  become  bound  as  aforefaid,  it  fhall  be  lawful  for 
fuch  Judge  or  Juftice  of  the  Peace  refpedtively,  to  commit 
fuch  Perfon  or  Perfons  to  the  common  Gaol  of  the  County^ 
City,  or  Place  where  the  Offence  (hall  have  been  committed, 
or  where  he,  (he,  or  they  ihall  have  been  fo  apprehended, 
until  he,  (he,  or  they  (hall  have  become  bound  as  aforefaid, 
or  Ihall  be  difcharged  by  Order  of  the  faiil  Court  of  King's 
Bench  in  Term  Time,  or  by  One  of  the  JuJjjes  of  the  faid 
Court  in  Vacation,  and  the  Recognizance  or  Recognizances 
to  be  taken  thereupon  (hall  be  returned  and  filed  in  the  faid 
Court,  and  fliall  continue  in  force  until  fuch  Pcirfon  or  Per- 
fons fhall  have  been  acquitted  of  fuch  Offence,  or  in  cafe 
of  Conviftion  (hall  have  received  judgment  for  the  fame, 
unlefs  fooner  ordered  by  the  faid  Court  to  be  difcharged;  Where  Per" 
and  that  where  any  Perfon  or  Porfons,  by  virtue  of  fuch  ^op»  Y*^  ^^"^ 
Warrant  and  Commitment  as  aforefaid,  is  or  are  now  de-  ^^^  ^^ 
tained,  or  (hall  hereafter  be  committed  and  detained  in  any  Bail,  the 
Gaol  for  Want  of  Bail,  it  (hall  be  lawful  for  the  Profecutor  Profccmor 
of  fuch  Indiftment  or  Information  to  caufe  a  Copy  thereof  copy"?  the 
to  be  delivered  to  fuch  Perfon  or  Perfons,  or  to  the  Gaoler,  inciiampnt 
Keeper,  or  Turnkey  of  the  Gaol  wherein  fuch  Perfon  or  to  be  dcli- 
Ferfons  is,  are,  or  (liall  be  fo  detained,  with  a  Notice  thereon 
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,45  0Bo.iif,  indor/ed,  that  unleb  .  fuch  Peiiba  or  Pcrfons  flnli,  within 
^;_^'^^_    eight  Days  from  the  Time  of  fuch  Delivery  of  a  Copy  of 
AMTiNE.    t|ie  Indidmeet  or  Information  as  aforefard,  caufe  an  Ap- 
veredtoU^  pearancei  and  aifo  a  Plea  or  Demurrer  to  be  entered  in  the 
Gaoler,       faid  Court  to  fi4ch  IndidVment  or  Information,  an  Appear- 
with  Nodcc  ance  and  the  Wea  of  Not  Guilty  will  be  entered  thereto,  in 
an  Appear'  ^^  Name  or  Names  of  fuch  Perfon  or  Perfons  refpe£biTely ; 
ance,  &c.    and  in  cafe  he,  {he,  or  they  (hall  thereupon^  for  the  faid 
^.  ^*"^  Space  of  Eight  Days  after  fuch  Delivery  of  a  Copy  of  the 
liniited       Indidiment  or  Information  as  aforefaid,  negle^  to  caufe  an 
Time,  diey  Appearance,  and  alio  a  Plea  of  Demurrer  to  be  entered  in 
wiU  be  en-  jie  faij  Court  to  fuch  Indictment  or  Information,  it  (hall  be 
^h^ch  Cafe  '^^^^^^  ^^^  ^^  Profeci]|tor  of  fuch  Indictment  or  Information, 
certain  Pro- .upon  an  Affidavit  being  made  and  filed  in  the  faid  Court,  of 
^^^^.  9  Delivery  of  a  Copy  of,  fuch  IndiSment  or  Information, 
*  with  fuch  Nptifie  indotfed  thereoaas  aforefaid,  to  fuch  Per- 
!  jfon  or  Pcrfqns,  Of  to  (uch  Gaoler*  iSxcper,  or  Turnkey,  as 
jjixt,  Cafe  may  be,  which,  Affidavit  may  be  made  before  any 
Judge  or  Commii^oner  of  >  the  fyxd  Court  authorized  to  take 
.  AfB^avits  10  the  (aid  Court,  %o  caufe  afi  Appearance  and  the 
JPle4  of  Not  Gyjif y  tp  b^  entered  in  the  faid  CSourt  to  fuch 
^ndi^lment  or  Information,  for  fuch  Perfon  or  Perfons  re- 
fpp£live]y ;  and  fuch  Procef;dings  ihall  be  had  thereupon,  as 
.if.the  Defendant, or;D^fci;idants  in  fuch  Indi&ment  or  In- 
^ofmation  had  appear^  and  pleaded. Not  Guilty,  according 
to  ^he  ufual  Courfe  of  the  (aid  Court}  and  that  if  upon  the 
,  TriiJ  of  fqcli  Indi£bm^n^  or  -Information,  the  Defendant  or 

.Pefendants  fo  committed  and  detained  as  aforefaid  fhall  be 
acquitted  of  all  the  Oflcnces  therein  charged  upon  him,  her, 
or  th<m>  it  (hall  be  lawful  for  the  Judge  before  whom  fuch 
Trial  fhall  be  had,  although  h^  may  not  be  One  of  the  Judges 
of  the  /aid  Court  of  King's  Benchj  tp  order  that  fuch  De- 
i(endant  or  Defendants  Hiajl  be  forthwith  difcharged  out  of 
Cuftody,  as  to  his,  her,  or  tiicir  Commitment  as  aforefaid ; 
and  fuch  Defendant  or  Defendants  (hall  be  thereupon  dif- 
charged accordingly. 
Where  Of-      42,  And  be  it  further  enafled.  That  all  Offences  com- 
faiccs  may  mitted  contrary  to  or  in  Breach  or  Violation  of  this  or  any 
"~**         other  Adl  hereafter  to  be  pafTcd,  or  of  any  Order  or  Orders  of 
His  Majefty,  His  Heirs  or  Succeflbes,  now  or  hereafter  to  be 
made  in  Ilis  or  their  Privy  Council,  concernincr  Quarantine 
and  the  Prevention  of  Infe^ion,  and  notified  by  ProclamaiioDf 
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or  publiflicd  in  the  London  Gnzftte,  or  of  any  Order  01450^0.111, 
Orders  made  by  Three  or  more  of  the  Lords  or  others  of  the  ^' '°' 
Privy  Council  as  aforefaid,  whether  the  faid  OfFencc  (hall  be  RANriME. 
done  and  committed  within  the  Body  of  any  County,  or  upon 
the  High  Seas  or  elfewhere,  fliall  and  may  be  tried,  heard, 
and  determined  in  any  County  within  England  or  Scotland, 
or  in  the   proper  Courts  of  the  liles  of  Guernfcy,  Jerfey, 
Aldcrney,  Sark,  or  Man,  refpeftively. 

43.  And  be  it  further  enadled,  That  if  any  Aftion  or  Suit 
fliall  be  commenced  againft  any  Pcrfon  or  Perfons,  for   any 
Thing  clone  in  purfuance  and  Execution  of  this  prcfent  ACt, 
or  of  any  Order  of  Council  made  by  virtue  thereof,  the  De- 
fendant or  Defendants  in  fuch  Aftion  or  Suit  may  plead  the 
General  IfTuc,  and  give  this  Aft  and  the   fpecial  Matter  in 
Evidence  at  any  Trial   to   be  had   thereupon,  and   that  the  General  if- 
fame  was  done  in  purfuance  and  in  Execution  of  the  faid  ^"^* 
Atl ;  and  if  it  fliall  appear  fo  to  have  been  done,  then  the 
Jury  ihall  find  for  the  Defendant  or  Defendants }.  and  if  the 
ri  liitifF  fliall  be  nonfuited,  or  difcontinue  his  Adlion   after 
the  Defendant  or  Defendants  fliall   have  appeared,  or  if 
Judgment  fliall  have  been  given  upon   any  Verdidt  or  De- 
murrer againft   the  Plaintiff,  the  Defendant  or  Defendants 
fliall  and  may  recover  treble  Cofts,  and  have  the  like  Reme- Treble 
dy  for  the  f  ime  as  the  Defendant  or  Defendants  bath  or  have  ^®^'* 
in  other  Cafes  by  Law;  and  that  no  fuch  Artion  or  Suit  fhall 
be  brought  againft  any  Pcrfon  for  any  Matter  or  Thing  done  Limitati<m 
in  purfuance  or  Execution  of  this  A61,  but  witliin  the  Space  °  '^"*<^"«* 
of  Two  Months  after  fuch  Matter  or  Thing  fliall  have  been 
done. 

.  44.  And  be  it  further  enadled,  That  this  Aft  fliall  coni- ^°^^"^«- 
mence  and  t;ike  Effeft,  except  as  is  hercin-before  otherwifc  acI,  which 
provided,  on  the  Fifth  Day  of  April  One  thoufand  eight  niay  be  al. 
hundred  and  five,  and  may  be  altered,  varied,  or  repealed, '^'^^*^.*^  °''/T" 
by  any  Act  or  Ads  to  be  made  in  this  prefentSeflion  of  Par-^^fioj,.'  '* 
liair.cnt. 


CcIxXXvi  APPENDIX.  N*  LXIX. 


No.  LXIX. 

45  Geo.  Ill,  c#  48,  Notnhmt'f.ii  Comwi/jftoners for  levying  the 

Land  Tax* 

3,  Provided  always,  and  be  it  enafted  by  the  Authority 
forefaid,  that  the  feveral  and  rcfpetlive  Perfons  hereby  ap- 
pointed Commiflioncrs  dial!  be  fuhjcft  and  liable  to  the  fame 
Quail Bcations,  and  to  fuch  and  the  fame  Pains,  Penalties, 
mnci  Forfeitures,  for  the  like  or  Gmilar  (Offences,  as  the  fe- 
veral and  refpcftive  Perfons  a<£ling  in  Execution  of  the  faid 
recited  A61,  made  in  the  38th  Year  of  tht  Reign  of  his  pre- 
fcnt  Majeily,  intituled,  **  An  Aft  for  granting  an  Aid  to 
bis  Majefty  by  a  Land  Ti»x,  to  be  raifed  in  Great  Britain  for 
the  Service  of  the  Year  1798,"  are  thereby  made  fuhjeft 
and  liable  to :  Provided  alfo,  that  ali  Per/ens  who  Jball  ah  as 
yttfticis  of  the  Peace  of  or  for  any  County ^  Ridings  Shire,  cr 
Stewartry  in  Great  Britain,  being  duly  qualified  as  yfoiefaid, 
may  aH  as  fuch  Commiffioners^  although  not  fpeci ally  named  in 
this  ASl\  Proviiled  alio,  that  the  Afts  before  mentioned 
made  in  the  37th,  38th,  and  40th  Years  of  the  Reign  of  his 
prefent  M  ijelty,  (liall  continue  in  force  until  and  upon  rhc 
loth  Day  ot  Odlobcr  1805,  any  Thing  herein  or  in  t-.c  laid 
recited  A61  of  this  SelFion  ot  Parliament  to  the  contrary 
notwithftanding. 


END    OF  THE   FIRST  TOLUME. 


Edinburgh  f  frimttd  iy  MundtU  and  899, 
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